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Columbia. and city of Washineton 
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aly of January, ldiy. was, durline® fis iife. the owner ot eon- 
le real estate 1n the city ot Washingt mn. and District of Co- 
lumbia, consisting of various houses and lots in said city, and alse 
Or several valuable farms mn a COUTLLY ()j Montgomery. and 
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6. That for some tim prior to the year IS71 the said Allison 


Nallor, senor, had become addicted to the use O1 liquors, and fre- 


quently drank to intoxication and to a degree which impaired his 
mental faculties and rendered him unfit to properly transact busi- 


hess, and about the first part of the year LS/0 formed the acquaint- 
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ance of and became intimate with the defendant, Catharine Conley 
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who, as your complainants believe, with a view to accomplish 
o ing his ruin and obtaining a portion or all of his estate, ex 

erted herself to acquire an influence and control over him 
and in pursuance of this purpose frequently invited and enticed hin 
to her cece which was a disreputable one, and there flattered anc 
entertained him, and frequently plied him with wi lors and induce 
him to drink to intoxication and to indulge in eriminal intercourst 
with her; and so great was the influence, and power which she ac- 
quired over him in this way that in the latter part of the year 1870 
he was induced by her to abandon his home, wife, and family, and 
from that time until his death he lived with the said Catharine Con- 

ley ep ane notorious adultery Ina house belonging to 
() the said Allison Natlor, senior, No. 227 on 1] lth street, in the 

sald citv of Washington, and she claims during that time to 
have had four children by him, all of whom are now dead. 

That the said Allison Nailor, senior, by the fraudulent practices 
and undue influence of the said Catharine Conley over him, was In- 
duced to and did execute the following papers purporting to be 
deeds when he was incompetent to do so, as hereinafter more fully 
set forth, viz: A deed bearing date on the 27th day of November, 
1872, purporting to convey to the said Cathraine Conley a certain 
part of lot No. 26 in square 251 In said city, more fully described in 

said deed, together with the improvements thereon, in trust 

ri to take and : ipply the rent ts and profits thereof to the mainte- 

nance and education of one of the children mentioned in the 

last paragraph, ca led a said deed Willie Iarnest Nailor, and pro- 

ing that whe 1 he arrived at the age of twenty-one years the trust 

should cease, : d he become the owner of the legal title in fee-simple 

absolute, or oe case he should die before arriving at full age the 
property was to become absolut ely vested in the said Catharine Con 

ley in fee-simple. Said deed was recorded in the land records of the 

District of Columbia on the 27th day of May, 1875, and a certified 


copy thereof is filed herewith as an exhibit, and marked “A” and 
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rade part of this bill. 
S - §. Also on the 19th day of March, piri he was induced to 
make another deed to lig pretencing thereby to convey lot 
11. in sq juare 208, except 1 the » port elaggeregaats theretofore sold to J. 
P. Miller: also lot No. 12. in said square No, 258, except the portion 
et hod i Gacdh Muatioas: also parts of lois numbered 2 


17 
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and 20, in square 295, with all the improvements and appurte- 
nances, In trust for another child mentioned in the fifth paragraph 
of this bill, who is called in said deed Mary Edna Nailor, with 
power to apply the rents, issues, and profits of said real estate to the 


} 


support and edueation of said child until she should arrive to the 


aN 


ive of eighteen years, when the trust was to determine and 
9 the said child to become the absolute owner of the property 
in fee-simple; but if said child should die before arriving at 
sald age, then the said real estate was to become the absoli ute prop- 


erty of the said Catharine Conley. Said last-mentioned vee ne 
eis 
recorded 1h) the land reeords a)! f the said district Oll the $ 2nd | da 
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April, 1878, and a certified copy thereof is filed herewith, marked 
Exhibit “ B,” and prayed to be ee as part of this bill. 

9. She also induced and procured the said Allison Nailor, senior, 
to execute to ner a deed dated On) the 29th day of March, 1878, for 
the nominal consideration of tive dollars, pretending thereby to 

convey to her a farm of one hundred acres, more or less, sit- 
10 uated in Montgomery county, Maryland, being the farm 

which Was eonveved by Patrick ()’( ‘onnor to sald Nailor, 
whieh deed was admitted to reeord n ag land records of Mont- 
gomery county, Maryland, on the 5th day of April, 1878, and a cer- 
tified copy thereof is exhibited herewith as “Exhibit “C” and made 
part of this bill. 

She also dt iced him Ol) the said 1 29th day ot March, LS7S., LO ex- 
ecute to her a deed for two certain other tracts or parcels of land, 
situated in the said county of Montgomery, Marvland, one contain- 
ne One hu ndred acres, Nore or less, and known as par ot * ‘ Friend- 
ship Farm,’ and the other containing thirty acres of woodland, con- 
yayos LO the angie Allison Nallor., senior. by He ratio Trundle, being 
a part of McCubbin’s farm, and more particularly described In said 
aaa deals which was civ saa n the land records of said Mont- 

gomery county, Maryland, and a certified copy 1 cae is filed 
1] herewith as os art of this se Pagosa exhibit “ DD.” Said last- 

mentioned deed prov ides that the said Catharine Conley is to 
hold the said real estate in trust for the use and benefit of thesaid child 
called Wilhe Marnest Nallor,. raeen | ; Lp) ply the rents and profits thereof 
to his support and edueation, and when should arrive at the age 
of twenty-one years the trust was to cease, ad he beeome the abso- 
ite owner thereof in fee-simple, but 1f he should die before arriving 
at said age, or without having disposed of said property, then the 
same was to become the absolute property of the said Catharine 


? 
1} 
it 


( onley. 
12 10. The complainants further show unto your honors that 
there was no good or valuable consideration for the: making 
of said deeds: that no MmOney or other valuable thi Ine passed between 
the parties thereto as a consideration for the ne 3 thereof, and 
that no relations existed between the parties thereto to support such 
attempted conveyances; that the only consideration for them, and 
— of them, was the illegal and criminal intercourse between the 
Allison Nailor, senior, and the said Catharine Conley, and that 
SUC ms econsiderat lon was illegal, alike contrary tO public policy and 
common decency, and renders said deeds void. 
Ls 11. Your orators also allege and show that the said Catna 
rine Conley procured each of the said deeds to be made to her 
by said Allison Nailor, senior, by fraud, and by exercising an undue 
influence over him, and that at the t 1mMe he made them, and each of 
it lL, and Incompetent 
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them. he was demented and Insane, J 
to make said deeds, and was induced to make them by reason of 
fraudulent practises and under influence of said Catharine, and that 
said attempted conveyances are not his deeds and void , that the said 
Catharine Conley having, as hereinbefore set forth, induced the said 


\llison Nailor, senior, to leave his family and live and cohabit 
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with her the last eight vears of 


14 WIC kedly and premeditatedly, and with the intention of de 

frauding him and — these complainants out of their 
inheritanee, encouraged, cultivated, and nursed fis imtemperate 
habits until he had acquired an insatiable appetite for be tsgronietoien, 
drink, and rendered him an habitual drunkard, which she induced 


the last six or seven 


rity 


him to @arry to such al) extent that ({ I 


. “ Fy ‘ ‘ . ] . ae A aan is ,AINN 
ears O] his life he was scearcel\ ever sover Ol ree Trom the LehCe 


of ce paeng liquors. And at the same time the said Catharine 
acquired and had an unbounded control over “0 by virtue of his 

apse <d sexual indulgences with her, which she also induced 
15 and encouraged for the p Urpose of obtaining a more complete 

control over him. ey POM) the effects of such excesslve drink- 
ing and habitual drunken-ess and such excessive sexual intercourse 
with her his physical strength see mental pees , rapidly waned, 
and he soon became enfeebled in body and bei \bed in intel-eet 


to such an extent that he was Pa mented and insane and not capable 
of transacting his ordinafy business, such as collecting his rents 
and looking aiter his estate, but turned that o1 rer, soon aiter he went 
to live with said Cathar) ne, first to one and then the other 

of his. sons, aa whom she induced him = to quarrel 
16 and have Pigsiont yc! In faet he soon beeame so 1neéa- 

pacitated and und the Influence QO] this wicked and (le- 
signing woman to aah an extent that she secured and_re- 


tained entire control of him from the time he went to live with 
a a Oe Nk Be nl bth ed han 
le] ntii deatn Happ IV Feleasea iM rom her cruel tolis. and When 


he was so incanacita ted, demented, and insane and under her influ- 

enee, and while he was intoxicated and when he was unable. to 

comprehend the nature or effect of these instruments, at her dicta- 

tion and by her connivance and procurement he executed thi rllea (| 
conveyances hereinbefore mentioned, and they are her acts and 

17 doings and not his, nor binding’ upon him or his legai repre- 
entatives, as vour orators are advised and believe. 

The complainants further show unto your honors that in 
June, 18738, after the said Allison Nailor. senior, had abandoned lis 
family and lived with the said Catharine Conley for more than two 
vears, the complainant, Rachel [). Nailor, filed 1 this honor ible 
court her bill for divoree from bed and board from the said Allison. 
on the ground of wilful abandonment and adultery, and for. ali- 
mony, which was decreed her, and which decree remained in force 
until the death of the said Allison, and thev pray that the papers 

and proceedings In said Cause Diay be read and easotdored 
18 herewith. And they allege that the defenee of the said Alhi- 

son in that suit,and his conduct therein, showing alike a 
total want of respect for the said Rachel and their children, : 
gard for the truth, and a contempt for the authority of the court, 
were inspired by the said Catharine ee and were the result of 
her influence and control over him. The allegations and proof in 
that cause, as they are advised and be rae cere Ge justified a 
divoree from the bonds of matrimony between the said Rachel and 
the said Allison Nailor, senior, but at the special request of the said 


gs ASL OUND et APR TR LIONS EMR DIET AEA Ka 2 SRIF Op SO NE tate 


CATHARINE CONLEY VS. RACHEL D. NAILOR ET AL. J 


7 . ” . 
Rachel such deeree was not pronounced, she and their chil- 
If) dren indulging the hope that time ; 
‘ 


Bd 
CSTVPOY\ the unnatural mMiuenee oF ft 


nd circumstances might 
eset ag ) 
1e sara Catherine Conley 


OVE] him.and restore ham fo reason and to tils ftamll\ : but the same 


had by her machinations and evil practices become sv deep-seated 
ah { ntire that 1 only ended with lis life. 

15. The complainants further show that the children mentioned 
In said conveyances, to wit, Willie Earnest Nailor and Mary Edna 


1 of August, 1873, the 


Noilor. bot! id Hl “RE Pas, PY 1] ee 
aor, bDOtTH departed this jlfe mn the mont 
i 
ce a } : sa i ar katie = ] ] ‘” J ~ j " > = 
lis] vithout having attained the age oft Zl and the latte) with- 


OUI 1) tVINNe attained the AYC of 18 Vears, and | neither have 
let ahy children. And that thie said Catharine Conley, 
() Ly) Virtue ol the COMNVeEVAaANCeS aforesaid. falsely and fraudu- 
le ntlv elaims title in) fee simple LO each and all the several 
pareels of property mentioned in sala several conveyances. She is 


now 1 POssession Ol the parts of lots two and twenty In square Zoe. 

: 1 ‘ oS ae ee ee ee ae ee 
roo, MAYrKEeECU aS Exhibit b, 
: Pe } m1 ae les : aoe 
rice the death OF the said \llison Natlor, serior, 


‘ 


ut IS not nor never has peep. Mn possession OF any other part or 


portion of said real estate. The residue of said real estate is leased 
tO various Persons as tenants, to whom lt Was rented bv the said Alli- 

son Nailor. senior. or his duly authorized agents, in his life- 
2] time, and she has never collected any of the rents and profits 


ot said real estate not in her possession, unless, perhaps, she 
May Nave collected some rent from the tenant occupying the prem- 
ises part of lot 26 In square 251. But she claims the right to the 
rents of all of said real estate. and has notified the sald tenants to 
ay sald rents to her. and not to these complainants, or any of the 


: fete } a P- . a ace ; +f 
Hels OF TeDPresentatlves oO Lie Salad AALLISON Nailor. SCHIOPr. 


‘4 
' } . > j 4 a | . 7S = ] y 
Che complainants further show that Lie property so fraudulently 


, a 4 ‘ 4 , } ° . . . a 
conveved to the said § atharine ¢ onieyv, Situated 1n the elty ol \\ asl- 


S : ] | & ’ { { } ‘ a ae 
Ineton. is worth not less than from S14,000 to $15,000, and 
ay | P reaper ee s , _ 
rs a that the property so conveved to her, situatea mn Montgomery 
i i , ‘ ‘ 


county, Marvland. is worth not less than from $11,000 to 
S11? OOO. : 

14. The complainants further “how that Line complainant Rachel 
D. Nailor is entitled to her dower interest in all the said real estate, as 
the widow of the said Allison Nailor, senior, and that the complain- 
ants Washineton T. Nailor, Lizzie, the wife of Matthew Trimble: 
James W. Clark, and Allison Nailor, junior, 
as the heirs of the said Allison Nailor, senior, are entitled to said 


; ; . ca - R 
real estate in fee-simple, subject to salad adower, HOtw ithstanding sald 


4 


fraudulent and void COnVe Vances ., but the said Catharine Conley 
disputes alike the right and title of each and all of them and 
23 claims under said conveyances, which, although void, consti- 
tute a cloud Upon the title of complainants, which it Is the 
province of a eourt of equity LO eance| and remove, as they are 
advised and believe. 
The complainants therefore pray : 
|. That the said defendant may be required full, true, and perfect 
answer to make to this bill and each separate allegation thereof as 
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fully and specifically as if each separate allegation thereof were here 
now re,eated in the form of interrogatories and she thereunto espe- 
clally and separately interrogated. 

2. That the Court will declare the said two conveyances for the 

said real estate situated in the city of Washington, and. Dis- 
24 trict of Columbia, null and void and direct the same to be 
delivered up and cancelled. 

3. Lhat during the pendency of this suit the said Catharine Conley, 
her servants, agents, and attorneys, may be restrained and enjoined 
from collecting the rents of the said property, situated in the said 
citv of Washington, from the tenants thereof, and from in any man- 
ner whatever interfering with the possession and enjoyment of said 
property, or the rents and issues thereof, by the complainants, and 
from selling, conveying, or in anywise encumbering the said prop- 
erty or any part thereof, or attempting to do so, and that upon the 

final hearing that said injunction may be perpetuated. 
25 4. That compiainants may have such other, further and 
general relief as to equity appertains and the nature of the 
case may require. 

And to this end that process may issue against the defendant, re- 
quiring her to answer the exigencies of this bill, &e., Ke. 

RACHEL D. NAILOR. 
RACHEL E. TRIMBLE. 

M. TRIMBLE. 
WASHINGTON T. NAILOR. 
FRANCES M. CLARKE. 
JAMES W. CLARKE. 


District OF COLUMBIA, | 
County of Washington, j 


on. 


We and each of [us] do solemnly swear that we have heard read 
the foregoing bill by us subscribed and know the contents 
26 thereof; that the facts therein stated upon our own knowl- 
edge are true, and that the facts therein stated upon informa- 
tion and belief we believe to be true. 
RACHEL D. NAILOR. 
RACHEL E. TRIMBLE. 
M. TRIMBLE. 
WASHINGTON T. NAILOR. 
FRANCES M. CLARKE. 
JAMES W. CLARKE. 


Subseribed and sworn to before me by all the parties above named. 
except James W. Clarke and wife, this 18th day of February, 1879. 
[SEAL. | | ARTHUR BROWNING, 
. U.S. Commissioner, District of Columbia. 
(Filed Feb. 28, 1879.) 
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27 DisTRIcT OF COLUMBIA, ee) 
County of Washington, “Gage 
In the Supreme Court of the District of Columbia. Equity. 
RacHEL D. Natror ) 
Ds, > No. satel 
CATHARINE CONLEY. } 

John H. Clark, being duly sworn according to law, says upon 
oath that he was very well acquainted with Allison Nailor, senior, 
during his hfetime, and has known him about twenty years; that 
the said Allison Nailor, senior, for some tirne previous to his death, 
was addicted to the use of strong drink, and frequently became in- 
toxieated : that when under its influence was perfectly crazed and 
totally unable to transact his ordinary business. This deponent 
furthe I Ssavs that he has been informed and believes that since the 
sald Allison Nailor, senior, left his home and family and went to 

live with the defendant, Catharine Conley, she has resorted 
28 to ail means In her power to keep the said Allison Nailor, 

senior, away from his wife and family,and had complete and 
perfect control over him in every way, and provided intoxicating 
liquors for his use, and caused him to drink to greater excess than 
he otherwise would have done. 


JOHN EH. CLARK. 


Subseribed and SWoOrl to before M1e this 2 Ist day ot February. ie 
D. 1879. 
[sea] ARTHUR BROWNING, 
l. S. Commissioner. District of Columbia. 
(Filed Feb. 28, 1879.) 


Disrrict oF CoLUMBIA, ) 
County of Washington, } 


N+ 


In the Supreme Court of the District of Columbia. 


RACHEL D. NAILOR e al. ) 


Us. ; Equity No. ee 
CATHARINE CoNLEY.  } 
20 Thomas I. France, Jr., being first duly sworn according to 


law, savs upon oath that he was very well acquainted with 
Allison Nailor, senior, during his lifetime, and knew him for many 
Vears ; that during the latter years of his life the said Allison Nailor, 
senior, was addicted to the frequent use of intoxicating liquors, and 
when under their influence was very caildish and totally unable to 
transact any business, whatever. Deponent further says that since 
the said Allison Nallor, senior, left his home and family and went 
to live with the defendant, Catharine Conley, she has exerted her- 
self to keep him away from his wife and family, and had complete 

control over him in every way, and often furnished the said 
30 Allison Nailor, senior, with intoxicating hquors, and caused 

him to drink to greater excess, as this deponent is informed 
and believes. 


THOMAS E. FRANCE, Jr. 
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Subscribed and sworn to before me this 19th day of February, 


A. D. 1879. 
[SEAL] ARTHUR BROWNING, 


U.S. Commissroner, District of Columbia. 
(Filed Feb. 28, 1879.) 
(Endorsed:) Clerk will please file. W. A. Cook, C. C. Cole, for 
compl’ts. 
Exuipits To Bit. 
‘ Exhibit A.” (Filed Mar. 18, 1879.) 
Recorded May 27th, 1575, 9.20 a. m. 


Allison Nailor to Catherine Conley, in trust. 


ol This indenture, made this twenty-seventh day of Novem- 
ber, in the year of our Lord one thousand eight — d and 
seventy-two, by and between Allison Naylor, of the city Wash- 


ington, In the District or ¢ ‘olumbia, of the first part t, and eh lerine 
Conley, of the same place, of the second part, witnesseth : q hat the 
said party of the first part, for and In consideration cf the sum of 
one dollar, in lawful money of the United States, to him * hand 
paid by the said party of the second part at and before the sealing 
and delivery of these presents, the receipt whereof Is hereby 
acknowledged, hath granted, bargained, sold, aliened, enfeoffed, 
released, and conveyed, and doth by these presents grant, bar- 
gain, se ‘Hl, alien, enfeoff, release, and convey unto the said party 

Gt f the second part, her heirs and as.igns, forever, all that 
2 certain piece or parcel of ground situate, lying, and being 

in the said city of Washington, and known and described as 
being part of lot numbered twenty-six (26), in square numbered two 
hundred and thirty-one (231), begin ning for the same at the north- 
east corner of said hand running thenee south with the line of 
14th street west fifteen (15) feet; thence west one hundred (100) feet 
nd edie inch; thence north fifteen (15) feet to a fifteen (15) 
feet alley; and thence east with said alley one hundred (100) feet it 
one-half (4) inch to the place of beginning, together with all the im- 


~~ 


provements, ways, easements, rights, privileges, and appurtenances 


» the same belonging, or in anywise appertaining, and all the 

oo remainders, reversions, rents, issues, and profits thereof, and 
all the estate, right title, interest, claim, and demand, either 

at law or in equity or otherwise however, of the sald party of the of 
the first part, of, fe to, or out of the said piece or parcel of ground 
and premises; to have and to hold the said piece or parcel of 
ground and promises and appurtenances unto the said party of the 
second part, her heirs and assigns, in trust, nevertheless, for the fol- 
lowing uses and purposes and none other—that is to say: In trust 
for the sole and separate use of Willie Ernest Nailor, infant son of 
the said parties of the firstand second parts, to receive the rents, 
issues, and profits thereof, and to apply the same to the support 
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and education of the said Willie Ernest Nailor, and upon 
34 this further trust, that when the said Willie Ernest Nailor 

should become twenty-one years, age, that then and in that 
case this trust shall cease and determine, and the title in fee-simple 
to the said piece or parcel of ground shall be absolutely in the said 
Wille Ernest Nailor, his heirs and assigns, forever. And upon this 
further trust, that should the said Willie Ernest Nailor die before he 
arrives at the age of twenty-one years, or should die without having 
disposed of the said piece Or parcel of eround, that then, in case of 
either of said events occurring, the title in fee-simple of the said 
d shall vest absolutely in the said party of 
the second part, her heirs and assigns, forever. 
Ow ln testimony whereof the said party of the first part hath 

hereunto set his hand seal this day and year first above 


ple Cc oF parcel ot Proul 


l 
’ 
i 


written. 


ALLISON NAILOR. [seat] 


Signed, sealed, and delivered in the presence of— 


A. K. L. KEESE. 


Districr oF COLUMBIA, wees 
; ’ 10 wit: 
County O} }} ashington, j 
l, A. k. L. Keese,a notary publhe in and for the District aforesaid; 
do hereby certify that Allison Nailor, party to a certain deed bear- 
Ing date on the twenty-seventh day of November, A. D. 1872, and 
hereto annexed, personally appeared before me, in the District afore- 
sald, the said Allison Nailor, being personally well known to me to 
be the verson who executed the said deed, and acknowledged the 
same to be his act and deed. 
Given under my hand and notarial seal this twenty-third day of 
December, A, D. 1872. 
| NOPARIAL SEAL. | A. E. L. KEESE, 
Notary Public. 


36 Mxarbir B. (Filed Mar. 18, 1879.) 


. 
i 


Recorded April 2, 1878, 9.10. 
Allison Nailor. Sr... tO Catherine Conley. ] eed. 


This indenture, made this 29th day of March, in the vear of our 
Lord one thousand eight hundred and seventy-eight, by and _ be- 
tween Allison Nailor, senior, of Washington city, District of Colum- 
bia, of the first part,and Catherine Conley, of said city and District, 
of the second part, witnesseth : 

That the said party of the first part, for and in consideration of 
the sum of one dollar, lawful money of the United States, to him 
in hand paid by the said party of the second part at and before 

the sealing and delivery of these presents, the receipt 
OT whereot is hereby acknowledged, hath granted, bargained, and 
sold, aliened, enfeoffed, reieased, and conveyed, and doth by 
these presents grant, bargain, and sell, alien, enfeoftf, release, and 
convey, unto the said party of the second part, her heirs and assigns, 
2—225 
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forever, all those certain pleces, parcels, and lots of eround situate, 
lying, and being in Washington city, District of Columbia, and 
known, designated, and described, as the ground plan or plat of said 
city as lot numbered eleven (11), in square two hundred and _ fifty- 


L 


elolit (255), except that portion of said lot heretofore sold and eon- 
veyed by said Allison Nailor LO one J. r. Miller by deed dated ()c- 
tober 1, 1873, and duly recorded in liber 764, folio 370, one of the land 
records of said District: also all of lot numbered twelve (12), 
35 in said square two hundred and fifty-eight (255), except that 
portion of said lot twelve (12) heretofore conveyed by sald 
Allison Nailor to one Sarah Huntress by deed dated Mareh ] a LS7Q, 
and duly recorded in liber 609, folio 567, one of the land records 
of said district. 
Also parts of lots numbered two (2) and twenty-(2V), in square 


t 


two hundred and ninety-three (293), being the same property con- 
veyed to said Nailor by deed from William W. Simpson, and duly 
recorded Liber W. B. 67, folio 254, one of the land records for said 
district, to which reference is hereby made for a more full and par- 
ticular description thereof, together with ali the improvements, ways, 
easements, rights, privileges, appurtenances, and hereditaments to 

the same belonging or in anywise appertaining, and all the 
39 remainders, reversions, rents, issues, and profits thereof, and 

all the estate, right, title, interest, claim,and demand what- 
soever, either at law or in equity or otherwise however, of the said 
parties of the first part, of, In, to, or out of the said pieces or parcels 
of land and premises— 

To have and to hold the said pieces or parcels of land and prem- 
ises, with the appurtenances, unto the said party of the second part, 
her heirs and assigns, to her and their sale, use, benefit, and behoof, 
forever, In trust, nevertheless, for the uses and purposes following, 
and none other, that is to say: In trust for the sale and separate use 
of Mary Edna Nailor, infant daughter of said parties of the first 

and second parts, with full power and authority to said party 

AQ) of the second part to take, demand, and receive the rents, 
issues, and profits of said land and premises, and to apply the 

same to the support, maintenance, and education of said Mary Edna 
Nailor. And upon this further trust, that when said Mary Edna 
Nailor shall arrive at the age of eighteen years, then and in that 
event this trust shall cease and determine, and all the right, title, 
interest, and estate in fee-simple in and to said pieces or parcels of 
land shall vest absolutely in said Mary Edna Nailor, her heirs and 
assigns, forever. And upon this further trust, that should said Mary 
Edna Nailor die before attaining the age of eighteen years as afore- 
sald, or after attaining said age and becoming vested with 

4] the title to said pieces or parcels of land and premises as 
| aforesaid, should said Mary Edna Nailor die without having 
disposed of said property, or any portion thereof, then upon the 
happening of either of said contingencies the title in fee-simple to 
said pieces and parcels of ground shall vest absolutely in said party 
of the second part, her heirs and assigns, forever, and in the event 
either of said pieces or parcels of ground shall have been disposed 
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ft by said Mary Edna Nailor, then whatever of said property shall 
remain aie eniary of - the time of the death of said Mary Edna 
Nailor shall vest 11. said party of the second part 1 fee-simple as 
aforesaid. And said party of the first part, for himself, his 
12 heirs, executors, and administrators, doth hereby covenant, 
promise, and agree to and with the said party of the second 
part, her heirs and assigns, that he, the said party of the first part, 
and his heirs, shal! and will warrant and forever defend the said 
pieces, parcels, or lots of ground and premises, with the appurte- 
nances, unto the said party of the second part, her heirs and assigns, 
from and against the claims of all persons claiming or to claim the 
saine, or any part. thereof, by, from, under, or through him, them, or 
any of them; and further, that he, tha said party of the first part, 
and his heirs, shall and will at any and all times hereafter, upon the 
request and atthe cost of the said party of the second part, her 
LS heirs or assigns, make and executeallsuch other deed or deeds 
or other assurances in law for the more certain and effectual 
COU VeEVANCe of the said pieces or parcels of land and premises and ap- 
purtenances unto the said party of the second pari, her heirs or as- 
signs, as the said party cf the second part, her heirs or assigns, as 
her or their counsel learned in the law shall advise, devise, or re- 
quire. 

In testimony whereof the said party of the first part hath here- 
unto set his hand and affixed his seal the day and year first herein- 
before written. 

ALLISON NAILOR. [seat.] 

Signed, sealed, and delivered in the presence of— 


CALLAN. 


44 District o; COLUMBIA, Ee aa 
° , 1d wot: 
( ounty UO} th ishington, } 


¥ Nicholas ( ‘allan, a notary pubhe in and for the Dist trict of Co- 
lumbia, do hereby certify that Allison Nailor, senior, party to a cer- 
tain deed beiring date on the 29th day of March, A. D. 1878, and 
he we to annexed, personally v appeared before me, 1n said district, the 
suid Allison Nailor, senior bast ng personally well known to me to 
be the person who executed the said deed’ and acknowledged the 
same to be his act and deed. 

Given under my hand and notarial seal this 29th day of March, 
A. D. 1878. 

CALLAN, [NoTARIAL SEAL. ] 
Notary Public. 


45 “Exar C.”. (Filed Mar. 18, 1879.) 

At the request of Catharine Conley the following deed of trust 
was recorded the 5th day of April, 1878, to wit: 

This indenture, made this 29th day of March, in the year of our 
Lord one thousand eight hundred and seventy-eight, by and be- 
tween Allison Nailor, senior, of Washington city, District of Colum- 
bia, of the first part, and ( ‘ath: rine ¢ ‘onle ‘y, of said city and District, 


Pores 


4 Bee > i 
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of the second part, witnesseth: That the said party of the first part, 


for and in consideration of the sum of one dollar, lawful money of 


the United States, to him in hand — by the said party of the second 
part at and before the se aling and de ‘livery of these presents, 
46 the receipt whereof is hereby ac ‘knowledged, hath eranted, bar- 


eained, and sol 3 aliene d, enfe ofl ted, re le ased, and COnY eved, 
and doth by these presents grant, bargain, anc sel], alien, enfeoff, 
release, and CONVEY, unto the said party of the second part, her 
heirs and assigns, forever, all that certain piece or parcel of ground 
and real estate situate, lying, and being in Montgomery county, State 
of Maryland, and famiharly known H—s part ar = l’riendship farm.” 
containing one hundred acres, more or less, and which said farm is 
now occupied by Mr. F. Beans, as tenant. 
Also all that certain piece or parcel of ground and real estate 
situate, lying, and being in Montgomery county, State of Mary- 
land, containing thirty acres of woodland, and purchased by 
47 me from Horatio Trunnell, and beine part of MekKubbins’ 
farm, commonly known as the “ thirtv-acre lot,” bordering 
on the new county road. and running to the Metropolitan railroad ; 
and reference is here made. to the — conveying said pieces of 
ground and real estate to the party of the first part, duly recorded 
among the land records of 98 oat a county, State of Maryland, 
for a more full and accurate cescription thereof, together with all 
the improvements, ways, easements, rights, privileges, appurtenances, 
and hereditaments to the same belonging or in anywise appertain- 
ing, and all the remainders, reversions, rents, issues, and profits 
thereof, and all the estate, right, title, interest, and claim and 
demand whatsoever, either at law or in equity or otherwise 


t 
CO 


however, of the said party of the first part of, in, to, or out of 


the said pieces or — land and premises; to have and to hold 


the said — or parcels of land and_ premises, with the appurte-_ 


ra ee Ions, 


nances, unto the said party of he second part, her heirs and : 
to her _ their sole use, benefit, and behoof, forever. 

In trust, nevertheless, for the uses and purposes following and none 
other ; thatis to say, in tru: st for the sole and separate use of Willie Ern- 
est Nailor, infant son of the said parties of the | first and second part- 


with full power and authority to said party of the second ey to take, 
demand, and receive the rents, sibs aater profits of said land 
49 and premises, and to apply the same to the support, mainte- 


nance, and education of said Willie Ernest Nailor. And upon 
the further trust that when said Willie Ernest Nailor shall arrive at 
the age of twenty-one years, then, and in that event this trust shall 
cease and determine, and all the right, title, interest, and estate in fee- 


simple in and to said pieces or parcels of land shall vest absolutely 
in said Willie Ernest Nailor, his heirs and assiens, forever. And 


upon this further trust that should said Willie Ernest Nailor die be- 
fore attaining the ageof twenty-one yearsas aforesaid, or after attain- 
ing said age and becoming vested with the title to said pieces 
50 and parcels of land and premises as aforesaid, should said 
Willie Ernest Nailor die without having disposed of said prop- 


erty, or any portion thereof, then, upon the happéning of either of 


oucscttatohte's es ne # es Speers Sar ee et 3 pe es ® ie 
naieticn —~ se m oer " * 
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sald contingencies, the title in fee-simple to said pieces and parcels 
of ground and real estate shall vest absolutely in said party of the 
second part, her heirs and assigns, forever; and, in the event of either 
of said pieces or parcels of ground shall have been disposed of by said 
Willie Ernest Nailor, then whatever of said property which shal | 
remain undisposed of at the time of the death of said Willie Ernes 
Nallor shall vest in said party of tl 1e alpen kh esti as 
aforesaid. And said party of the first part, for himself, his heirs, 
o] executors and administrators, doth hereby covenant, promise, 
and agree to and with the said party of the second part, her 
heirs and assigns, that he, the said party of the first part, and his 
heirs, shall and will warrant and defend forever the said pieces, 
parcels, and lots of ground and premises, with the appurtenances, 
unto the said party of the second part, her heirs and assigns, from 
and against the claims of all persons claiming or to claim the same, 
or any part thereof, by, from, under, or through him, them, or any 
of them; and further, that he, the said party of the first part, and 
his heirs, shall and will at any and all times hereafter, upon 
o2 the request and at the cost of the said party of the second 
part, her heirs or assigns, make and execute all such other 
deed or deeds or other assurances in law a ca cas ch and 
ee ea aah one bvaale oases pieces or parcels of land and prem- 
ises and appurtenances unt oe of the second part, her 
heirs or assigns, as the said party of the second part, her heirs or 
ASSIONS, as thre sard partly OF f the S¢ cond part. her hie LTs oT ASSLYNS, or her 
or their counsel learned in the law, shall or may devise, advise, or 
require. 
in witness whereof the said party of the first part hath hereunto 
set his hand and affixed his seal the day and year first hereinbefore 
written. 


ALLISON NAILOR.  [seat.] 


Ie Signed, sealed, and delivered in the presence of— 
N. CALLAN. 


Disrrict OF COLUMBIA, 
: : sct : 
( ountly O} lj ashington, } 


[, Nicholas Callan, a notary public in and for the District of 
Columbia, do hereby certify that Allison Nailor, senior, party to a 
certain deed bearing date on the 29th day of A. D. 1878, 
and hereto annexed, personally ap ypeared be fore mie nD | said Dist rict 
the said Allison Nailor, senior, being personally well known to me 
to be the person who executed the said deed, and acknowledged the 


same to be his act and deed. 
Given under my hand and notarial seal this 29th day of March, 


A. D. 1878. 


[Seal Nicholas Callan, notary public, Washineton Co., D. ¢ ia 
CALLAN, 


Notary Public. 
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54 STATE OF MARYLAND, } 


' set : 
Montgomery County, j ss 


[ hereby certify that the aforegoing hasbeen truly taken and copied 
from Liber E. B. P., No. 17, folios 404, &e., one of the land - record 
books . the circuit court for Montgomery county. 

[In testimony whereot I hereto subscribe my name and affix the 
seal of the circuit court for said county this 15th day of April, A. D. 


157%). 
K. B. PRETTYMAN, 
Clerk of the Circuit Court for Montg’y County. 


“EXxHiIBit D.” (Filed Mar. 18, 1879.) 


At the request of Catharine Conley the following deed was re- 
corded the fifth day of April, 1878, to wit: 

This indenture, made this twenty-ninth day of March, in the year 
of our Lord one thousand eight hundred and seventy-eight, between 
Allison Nailor, senior, of Washington city, District of Columbia, of 
the first part, and Catharine Conley, of said city and District, of the 
second part, witnesseth: That the said party of the first part, for and 
in consideration of the suim of five ($5.00) a ars, in lawful mone Vv 
of the United States, to him in hand paid | yy the said party of the 
second part at and before the sealing and delivery of these presents, 
the receipt whereof is hereby acknowledged, hath granted, 
ob bargained, sold, aliened, enteotfed, released, and conveved, 

and doth by these presents grant, bargain, sell, alien, enfeoff, 
release, and convey, unto the said party of the second part, her heirs 
and assigns, forever, the following-described real estate, situate, lying, 
and bearing in Montgomery county, State of Maryland, containing 
one hundred acres of land, more or less, being the same farm and 
property conveyed by one Patrick O’Connor to said party of the first ’ 
‘gos by deed duly made, execute ne and recorded among the land 
records of said Moutgome ry county, State of Maryland, reference to 
eh said deed is here! yy made for a more full, complete, and per- 

fect description of said real estate and farm, together with all 
57 the improvements, ways, easements, rights, privileges, appur- 

tenances, and hereditaments to the same belonging or in any- 
wise appertaining, and all the remainders, reversions, rents, Issues, 
and profits thereof, and all the estate, right, title, interest, claim, and 
demand whatsoever, either at law or In equity, of the said party of 
the first part of, in, to, or out of the said piece or parcel of land and 
premises; to have and to hold the said piece or parcel of land and 
premises, with the appurtenances, unto the said party of the second 
part, her heirs and aussl@nees, to her and their sole use, benefit 
and behoof forever. And the said party of the first part, for 

himself, his heirs, executors, and administrators, doth 
58 hereby covenant, promise, and agree to and with the said 

party-of the second part, her heirs and assigns, that he, 
the said party of the first part and his heirs shall and will 
warrant and forever defend the said piece or parcel of land and 
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premises and appurtenances unto the said party of the second part, 
her heirs and assigns, from and against the claims of all persons 
claiming or to claim the same, or any part thereof, by, from, under, 
or through him, them, or any of them. And, further, that he, the 
said party of the first part, and his heirs shall and will, at any and 
at all times hereafter, upon the request and at the cost of the said 
party of the second part, her heirs or assigns, make and exe- 
cute all such other deed or deeds, or other a:suranece in law, 
for the more certain and effectual] conveyance of the said piece 
or parcel of land and premises and appurtenances unto the said 
party of the second part, her heirs or assigns, as the said party of the 
second part, or her heirs or assigns, or her or their counsel learned 
in the law, shall advise, devise, or require. 
[n testimony whereof the said party of the first part hath hereunto 
set his hand and seal on the day anid year first hereinbefore written. 
ALLISON NAILOR. [sear] 
Signed, sealed, and delivered in presence of— 


N. CALLAN. 


DistRicr OF COLUMBIA. 
County of Washington, } 


ot: 
[, Nicholas Callan, a hotary public in and for the District 
OQ aforesaid, do hereby certily that Allison Nallor, senlor, party 

to a certain deed bearing date on the twenty-ninth day of 
March, A. D. 1878, and hereto annexed, personally appeared before 
me, in the county aforesaid, the said Allison’ Nailor, senior, being 
personally well known to me to be the persoll who exeeuted the said 


deed, and acknowledged the same to be his aet and deed. 
} 
I e 


Given under my hand and notarial seal this twenty-ninth day of 
March, A. D. 1878. 
[Seal Nicholas Callan, Notary Publie. Washington Co., 1). C.] 
N. CALLAN, 
Notary Public. 


STATE OF MARYLAND. ae 
Montgomery County, {~~ *’ 


I hereby certify that, the foregoing has been truly taken and 
copied from Liber E. B. P., No. 17, folios 406, &e., one of the 
61 . land record books of the circuit court for said county. 

[In testimony whereof I hereto subscribe my name and 
affix the seal of the circuit court for said county this 15th day of 
March, A. D. 1879. 

Hy. B. PRETTY MAN, 
Clerk of the Circuit Court for Montgomery County. 


Restraining Order. (Issued feb. ah 1879.) 


The defendant is hereby restrained, as prayed in the within-men- 
tioned bill, until further order, to be made, if at all, after a hearing, 
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which is fixed for the 9th day of March, 1879, of which take notice. 


By the court: 


MacARTHOUR, Justice. 
(At chambers.) 


G2 Subpena to Answer. (Issued Feb. 27, 1879.) 


RACHEL D. Naytor et al., Complainant, 
Us 


CATHARINE Coney, Defendant. } 


- No. 665S. leq’y Dock. 19. 


The President of the United States to Catherine Conley : 
You are hereby commanded to appear in this court at its special 
term, occuring twenty days after service of this subpoena, and 
answer the exigency of the bill thisday filed and entitled as above, 
under pain of attachment and such other process of contempt as the 
court shall award. 
Witness D. Kk. Cartter, chief justice. 3 
R. Ss MEIGS, Clerk. 
By C. ROBINSON, JR., 
Asst Clerk. 
(Endorsed :) Summoned and served notice of injunction Ieb’y 28, 
1879. I. Douglass, marshal. 
39 Amendment to Bill. (filed Mar. 18, 1879.) 


Oo 
In the Supreme Court of the District of Columbia. 
RacHeL D. Natnror, Wasuineton. T. Naizor, ) 
Matthew Trimble, Rachel E. Trimble, James | 
W. Clarke, and Frances M. Clarke ys 
US. | 
CATHARINE CONLEY. j 
64 And now, this 17th day of March, 1879, come the ecom- 

plainants and amend their bill as follows, viz: 

Insert the following immediately after and as a part of the para- 
eraph of said bill, viz: 

And the complainants further show that the said Catharine Conley 
has no other property or means of any sort except the real estate here- 
inbefore referred to, which she fraudulently procured to be econveved 
to her as aforesaid, and she is otherwise wholly insolvent and unable 
to respond in damages which might be recovered at law; and if she 
be allowed to collect the said rents of said real estate, or to sell any 
part thereof and convert it into money, the complainants would be 

wholly without adequate remedy to indemnify themselves 
65 against such loss, and would suffer irreparable damages in 
the premises. 
RACHEL D. NATLOR. 
WASHINGTON T. NAILOR. 
M. TRIMBLE. 
RACHEL E. TRIMBLE. 
JAMES W. CLARKE. 
FRANCES M. CLARKE. 
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Districr oF CoLUMBIA, | , 

Washington County, — to wu: 

} gion tty, } 

I, Thomas J. Myers, a notary public within and for the district 
and county aforesaid, do hereby certify that Rachel D. Nailor, Wash- 
ineton T. pipe: M. Trimble, and Rachel E. Trimble, whose names 
ale signed te the fol ‘eoOIne bill, appe are a and made oath severally, 
In due fost. of law, that they and each of them had heard the fore- 

going bill read and know the contents thereof, and that the 
66 facts therein stated upon information and belief they believe 
to be true. 

Given under my hand and official seal this 18th day of March, 
1879. 

[ NOTARIAL SEAL. ] THOS. J. MYERS, 
| Notary Public. 


Answe y of Defendant. ( Filed Mar. 2? . 1879.) 


Supreme Court of the District of Columbia. 


RAcHEL D. NAILor et ad. 
3 } Equity Docket 19. 
vs > 
‘ ‘ | No. ¢ 66 38. 
CATHARINE ConLEY.  } 
The answer of the defendant, Catharine Conley, ree the bill of ecom- 
plaint of the above-named complainants. 


In answer to said bill defendant says as follows: 
The allegations of the first paragraph are admitted. 
The all ICO ition- of the second parag raph are true. 
O7 3. Defendant. has no pe rsonal knowledge of the allegations 
of the third paragraph, her information in reference thereto 
being derived from common reputation. She, however, believes 


them to true. 

4. It is true that Allison Nailor, Sr., deceased, was during his life- 
time possessed of much and valuable real estate, and it is also true 
that at the time of his death, aside from the property described in 
subsequent paragraphs uf the bill, he left real estate well worth the 
sum of $75,000, the title to which is now vested in his heirs-at-law. 

5. Of the marriage of the complainant Rachel and said Allison 
about the time alleged defendant has no personal knowledge, and, 

if material, requires strict proof thereof. Defendant does not 
6S know, nor does she admit, that the accumulation of property 

by said Allison was in any degree the result of the aid and 
co-operation of said Rachel. 

G6. Defendant does not know at what time said Allison became 
addicted to the use of liquors, but on information and belief she 
avers that ever since arriving at the age of maturity he has been 
what is generally known as a drinking man, but never did his in- 
dulgences extend tosuch a degree as to cloud or impair his judgment 
or render him unfit for the transaction of business; on the contrary, 
the very large amount of property which he owned was acquired 
during periods when he drank babitually, and his habits in that 

9992 | 
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respect were the same during the latter years of his life as 
OD the time when said property was being accumulated. Some 
time in the vear 1870 said Allison, without any solicitation 
on the part of this defendant, applied to her for board, stating at 


the time that he had been driven from his home, and clesired quatr- 
ters in the vicinity of the places of business of his sons. So far 
from inviting or enticing him away from his home this defendant 
did not even know that he entertained a a leaving the 
same until he applied to her as aforesaid. It is untrue that defend- 
ant’s house was a disreputable one, or that she lied said Allison 
with liquo rs and induced him to drink to intoxication and to 1n- 


dulge jn eriminal intercourse with her. 
10 (On the contrary, defendant charges the fact tO be that SOLIC 


time in the year 1570 the complainant Rachel ordered and 
commanded said Allison to leave the house in which the V were then 
residing, as she had { freqt uently directed him LO do bet fore , All that 
her treatment of said Allison at that time, and for a long time pre- 
vious thereto, was harsh and unkind, to such a deg) ree that they were 
compelled to occupy separate apartments, and said Allison being con- 
vinced that he could not remain with the complainant Peace 1 bly Or 
with safety removed from said house of his own volition, without any 

inducement frem defendant or any one else, so far as she 1s 1n- 
71 formed, the ogra Jainant being left in the full occupation and 

enjoyment of the aes which she then occupied and the 
property of said Allison. Subsequent to his removal as aforesaid 
sald eC continued to reside with defendant and had by her four 
children, defendant yielding to lis solicitations and in such inter- 
course sisal for the first time from the paths of virtue. 

7,5,9. The conveyances referred to in these paragraphs were exe- 
euted by said Allison, delivered to the defendant, and duly recorded. 
So far from being procured by the fraudulent practices and undue 
influence of this defendant thev were ee by said Allison of his 

own volition, upon his own suggestion, and by way of pro- 


12 vision for the children therein me pen and this defendant, 
a provision proper, reasonably approved by the law, and whic h 
it was his duty to make. Further answering these paragraphs, de- 
fendant says that on the 4th day ot Septem ber, Is7S, a sult Was In- 
stituted in this court by Allison Nailor, Jr., one of the heirs-at-law 
of said Allison, deceased, but not a party to this suit, against said 
Allison, Sr., this defendant, and Washington T. Nailor, one of the com- 
plainants herein, setting up a certain power of attorney alleged to 
have been executed by Allison, Sr., to said Allison, Jr., and praying 
specific performance of an alleged agreement evidenced thereby and an 
Lajunet lion against the collection of rents by said Allison, Sr., 
7) r this defend: ok The conveyances referred to in these par- 
arenes were set up and their validity attacked. An answer 
was filed to said bill by Allison, Sr., and, answering so much thereof 
as sec ted to these conveyances, he said “he did make the convey- 
ances referred to in these paragraphs, which convey anees were 1D 
all respects fair, legitimate, and eminently proper.’ 
All of which will more | fully and at large appear by reference to 
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said answer filed in said cause in this court, equity No. 6387, dock. 
17, and which is prayed to be read and considered as a part of this 
answer. 
10. It 1s untrue that there was no valuable consideration for the 
execution of said deeds. On the contrary, they impart a consider- 
ation, which said Allison, if alive, would be estopped to deny, 
i4 and the complainants standing in his shoes dre also estopped 
to dispute. The ¢ caisiaeeuiabis therefor was not only valuable 
and legal, but supported by the highest considerations of morality 
and public policy. 
11. Defendant denies each and every allegation of fraud in the 
making a CxXCC ution ot said deeds : as of the exercise ot undue influ- 
ence. ‘ \t the time of their prepal ration an id execution said Allison 


on 


was 1n the possession of all his faculties, entirely competent to 
enter into the most important and binding contracts. They were 
made at the suggestion of said Allison himself, and were not pro- 
posed, demanded, or procured by any representations, plea, fraud, 

undue Influence, or duress on the part of this defendant, nor 
is in consideration of future illicit intercourse. He was entirely 

sane at the time of their execution and until the day of his 
death ; nor was he under the influence of liquor, or in any other 
way Incapacitated from understand ng the nature and effect of said 
COnVEeVANCES. Indeed the provisions of said deeds were suggested by 
him, and he requested a friend in whom he had confidence to draw 
them. When drawn and submitted to him for approval he made a 
critical examination of their form and of the provisions therein con- 
tained, and expressed some doubt as to their technical precision, and 
finally concluded to submit them to some competent attorney for ex- 
amination, with instructionsif they were deemed insufficient to prepare 

legal and proper instruments for the purpose of carrying his 
intentions into effect. This was done, and upon recelving 
the deeds set up in the bill he executed them and they were 
duly recorded, his course throughout the entire transaction evi- 
dencing the fact that the powers of his mind were unimpa — and 
that he well understood the manner of limi and settling the 
title to real estate. He was, up to within a Fev hours of his death, 
perfectly capable of collecting his rents and managing and controll- 
ing his property to the best advantage, but ly 
soliciting their appointment as his agent, averring that they had pe- 
culiar facilities for the colleetion of rents and would relieve him of 

the trouble thereof, promising to render full, prompt, and 
i accurate accounts of their transactions. Relving upon their 

affection and integrity, he appointed first one of his sons, until 
finding that he was being defrauded, nothing of aliv consequence 
being paid over to him on account of his rents, changed to the other, 
and being treated in the same manner revoked the agencies on the 
part of both. Never did this defendant counsel any disagreement 
between said Allison and his sons; on the contrary, she advised 
harmony, and his action in reference to his family was the result of 
his own unbiased inclination and judgment. While residing with 
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the defendant said Allison, Sr., was treated and nursed with the 
18 utmost kindness and tenderness. During his last illness no 

effort was spared to promote his comfort a prolong his life, 
and the care and attention which was denied him at his own home 
and by his own family he received at the hands of this defendant 
During the last years of his life and — at the time, and subse- 
quent to the date of the conveyances se oe 1n the bill, the com- 
plainant-, Washington T. and said Allison, Jv., had large business 
transactions with their father, taking from i conveyances and 
leases of numerous and valuable pieces of property, for which they 
never paid more than a merely nominal consideration, and were 

fully satisfied of his e se sanity and pertect ability to under- 
19 stand and appreciate the natu ‘eand consequences of the most 

eer contract. indeed, defendant is informed and avers 
the fact to be that every one of the children of said Allison, Sr., re- 
ceived from their father conveyances, by way of gift, of valuable 
pieces of property. Nor did the undue influence on the part of the 
defendant, which is now charged against her, serve to prevent his 


sons from obtaining the conveyances which they desired to procure. 


And defendant refers to the papers in said equity cause No. 6587 
and prays that she may read such portions of them as she may be 
advised as a part of this her answer. 
Never did the defendant procure or induce indulgence in liquor 
by said Allison, DT... or did she CNCOUPrPAGE Intercourse with 
80 her—courage intercourse with her—self, nor was her influence 
over said Allison unbounded or exercised for any improper, 
selfish, or fraudulent purpose. AIl the averments of the bil! of this 
nature are utterly without foundation in fact. 
And the defendant avers that the validity of the a 


referred to could not be questioned by said Allison, Sr., if alive, and 
that the complainants do not stand in any other or better position 
than would said Allison, Sr., during whose lifetime no cteestion 


was ever made as to his want of capacity or mental power. 
12. It is true that a aSe yea for divorce was instituted by the 
complainant Rachel, as stated in this paragri aph. Defendant 
8] does not know the motives which induced its institution or 
the purposes of : said Rachel in its conduct. She says it 1s 
utterly untrue that she counseled or advised the said Allison to treat 
the orders of the court passed therein with contempt. She rarely 
spoke with him on the subject, and in his defence he was advised by 
able counsel, whose direction she counseled him in all respects to 
follow. Defendant was not a warty to said suit, and she submits that 
she is not bound by any evidence, orders, or decrees therein. 
15. It is true that said children are dead, and that, by virtue of 
said conveyances, the title to the property therein deseri bed is vested 
in her. It is true that she is in possession of parts of lots 2 
82 and 20, square 293; and she says that before taking posses- 
sion thereof the said property was unproductive, out of repair, 
and untenantable, and that during the fall of 1878 she expended the 
sum of about $1,000 in the improvement, rebuilding, and renovation 


= 


thereof by putting in a new story and entirely refitting the same. 
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At the time of the conveyance to her of the 14th-street property 
it was worth only about $400; since then she has improved it to the 
extent of 835.000. The residue of sald real estate, except the parcel 
leased to one O’Meara, it is true, was leased by one of the sons of 

said Allison, Sr., pretending to act as his egent, but she avers 
85 that said leases cannot operate against her right thereto. It 

is utterly untrue that the value of the property embraced in 
sald convevances is as stated in the bill: on the contrary, she Says, 
that its value is very much less. 

14. Defendant submits that inasmuch as said Rachel cid not join 
In any of said conveyances her right of dower in the property therby 
conveyed, if she is the widow of said Allison, Sr., is not impaired, 
and that she has nothing to complain of in reference thereto. De- 
fendant denies that the heirs-at-law of said Allison, Sr., are entitled 
to the fee-sim ple of said property, but submits that her title thereto 

of said Rachel. 
yo S4 further answering, defendant says that no decree of bind- 


ing force ean be pessed herein, inasmuch as said Allison, Jr., 


is good, subject, perhaps, to the dower 


one of the heirs-at-law of sald Allisoni, Sr. Is not a party to this 
cause, and that all the parties in interest not being before the court, 
ho final decree can be passed herein. Ind ed, she avers that l'ranees 
M. Clark and James W. Clarke, whose names appear in the caption 
of the bill. never signed or verified the same, and there is nothing 
to show that they authorized the use of their names. 

Defendant prays that she Mav have the same benefit and advan- 
tage as though she had specially demurred to the bill of com- 

plaint. 

85 And having fully answered, as she is advised, she pravs to 
le COStS In this behalf 


be henee dismissed. with ner reasonab 


most unjustly restrained. 
har 


CATHARINE x CONLEY. 
CARRINGTON & CARRINGTON, 
| Att’ ys for Def't, 
, & ALLAN RUTHERFORD. 


| do solemnly swear that I have heard read the answer by me 
subseribed and know the contents thereof. and that the facts therein 
stated upon my personal knowledge are true, and those therein 
stated Upon information and beliet I believe LO be true. 


] 
? ] s 


CATHARINE x CONLEY. 
mark, 
Subseribed and sworl to betore Me this noon day of March, A: D. 
1879. 
[NOTARIAL SEAL. | IRVING WILLIAMSON, 
Notary Publie. 
a 
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S6 Order Modifying Restraining Order, Ke. (Filed Mar. Ze, 2 S79.) 


Supreme Court of the District of Columbia. Equity. 


RACHEL D. Natcor ef al. ) 
No. 6658. 


Us, 
CATHARINE CONLEY. 


This cause coming on to be heard upon complainants’ motion for 
Injunction, it is, this 22nd day of March, 1879, ordered by the court 
that the defendant. Catharine Conley, be. and she 1S, hereby Cl- 
joined, prohibited, and restrained from selling or incumbering any 
portion of the real estate described in the bill during the pendency 
of this suit: and it is further ordered. that so much of the order 

27, 1879. as restrained the collection of 


passed herein on February 27, 
the rents of said real estate by the defendant be, and the same ts 


hereby, discharged. 


By the court: 


MacARTHUR, Justice. 


$7 (re hie ral Replication and Joinde yg of Tssue. ( Filed Apr. 19. 1879.) 
In the Supreme Court of the District of ¢ Yolumbia. Equity. 


RACHEL D. NAILOR e al. ) 
US, - No. 6658. 


CATHARINE CONLEY. 


The complainant replies generally to the answer of the defendant, 

and joins issue thereon. 
W. A. COOK, 
C. ©. COLA, 
Solrs for Compl ts. 

Docket Lntries. 

May 27, 1879, appearance of Charles ‘Thompson for defendant. 
0,87, p. 1. 

May 11, 1880, interrogatories and cross-interrogatories filed. 

May 11, 1880, stipulation to issue commission, and commission 

issued. 
SS May 51, 1880, depositions by mail from F. C. Dell, U. S. 
com’r, San Antonio, Texas. 

June 38, 1580, deposition published. 

Nov. 24, 1880, cause calendared for Dec’r special term by defend- 
anit. 
Jan’v LS, 1881, compl’ts’ testimony, Z vols., and Exhibits 1, 2, and 
P.M. Mechf., No. 1. 

Jan’y 14, 1881, 6 depositions in rebuttal, for compl’ts, taken before 
Marian Dorian. 

Jan’y 14, 1881, petition for leave to amend bill filed. 

Jan’y 14, 1881, petition for leave to amend bill granted. 
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Order Allou ing Bill lo ay Arn nde dl. 
In the Supreme Court of the District of Columbia. Equity. 
RacHeL D. Narror et al. ) 
DS. No. OH6)S. 
CATHARINE CoNLEY. } 
On motion and petition of the complainants they have leav 
va sy to make Allison Nailor, junior, ad party) defendant to this bill, 
and to amend the prayer of their bill so as to pray for the set- 
ting aside and annulling of all the deeds mentioned in the bill Jan- 
uary 14th, 1581. 
By the eourt: 
W. S& COR A ( 
Second Amendment to Bill. riled Jan. t ISS1. 
[In the Supreme Court of the District of Columbia. Equity. 
‘RacHet D. Natnor e¢ al. ) 
US, _No. O68. 
CATHARINE CoONLEY.  } 

And now comes the complainants, and, by leave of the court first 
had and obtained for the Purpose, makes the following amendments 
to the prayer of their original bill in this cause: 

First amendment. 
JU |. Add to the first paragraph of said prayer the following 
words: “And that the said Allison Nailor, Jr., may be made 
a party to this suit.” 
Second amendment. 

2. In lieu of the second paragraph of said prayer substitute the 
following: “That the court will by proper decree declare the alleged 
deeds or CONVECVahCes in said bill set forth for the real estate therein 
mention dl. purportiig to have been made by the said Allison Nallor, 
senior, 1n his lifetime, to the said Catharine Conley, null and void, 
and direct the same to be delivered Uy) and cancelled. 

RACHEL D. NAILOR & OTHERs, 
By COOK & COLE, Their Solicitors. 
o] Answer of Allison Natlor, Junior. Filed Jan. 14, 1881.) 
In the Supreme Court of the District of Columbia. 
RACHEL D. NAILOR et al. ) 
DS. No. HHS. 
CATHARINE CoONLEY. J} 
The answer of Allison Nailor, junior, to the bill in this Cause. 
This defendant, for answer to so much of said bill as he is advised 
: it is material for him to answer, says: 
. That he claims no right or interest in the property in controversy 


' 
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in this suit; that he has, during the life of his father, Allison Nailor, 
senior, received advancement. from him, which advancement so 
made by his father he has since his death eleeted to retain, and that 
he has therefore and does hereby again, disclaim any and all 
92 right, claim, or interest as an heir-at-law of the said Allison 
Nallor, senior, deceased. 
And this eepnoienss having fully answered, prays that he may be 
hence discharged, with his reasonable costs herein incurred. 
A. NAILOR, Jr. 
HENRY WISE GARNETT, 
Solr for Deft. 


| do solemnly swear that I have read the answer by-me subscribed 
and know the contents thereof, and that the facts therein stated 
upon my personal knowledge are true, and that the facts therein 
stated upon information and belief I believe to be true. 


A. NATILOR, JR. 


Subseribed and sworn to before me this 13th day of January, A 
D. 1881. | | 
R. J. MEIGS, Clerk, &c 
By R.. J. MEIGS, 
No. 8. Ass’t Clerk. 


Jo Stipulation as to Kvidence. (Filed Jan. 17, 1881.) 


In the Supreme Court of the Distriet of Columbia. liquity. 
RACHEL D. Narror et al. 
NS, -No. 6658S. 
CATHARINE ConLeEY. } 


[t is hereby stipulated by and between the solicitors of the respect- 
ive parties to this suit that each shall have the right to object to 
ANY testimony taken by thie opposite party atl the hearing, on the 
eround of the iIncompetency of the witnesses, or the Incompeteney 
or inadmissibility of the testimony, to the same extent as if such 
ovjections had been spread upon the record at the time of the taking 
of such testimony. 

lt is further stipulated that it shall be considered as proven 
94 in said cause that the children mentioned in the bill in said 
cause were born and died at the following dates respectively, 
viz: Wilhe Ernest, born on the Ist day of November, 1872, and died 
on the Gth day of August, 1878; Annie, born July 25d, 1871, died 
April Ist, 1872; Walter, born June 4th, 1875, died January 17th, 
LS77 ; dba, born October 28th, 1876, died August 8th, 1878. 

It is Oa sake that it shall be considered as proven in the 
case that the deeds for the property in controversy, dated the 29th 
day of March, 1878, or the written portion of the body of them, are 
In the handwriting of Irving Williamson and E. C. Carrington, and 
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S),) ater 
solicitors for the defendant, C 
son rae In equity cause Ne, 638 


that Williamson was, at the date thereof, and _ still is, associ- 

law with EK. C. Carrington, one of the 
miley, in this cause and for Alli- 
,and that said deeds were pre- 


in the practice of 

é 

pared in the office of said Carrington. 

co et: Cee oe Counsel f fo) * Complainants. 

GRISWOLD & THOMPSON, 

CARRINGTON & CARRINGTON, 

Sol’c’rs f , for Li f 2 

ALLAN RUTHERFORD 


og d = rry : ht r ¢ 2 cy . «= 
Decree o} Special Term. (File- Jan. 26. 1881.) 
In the Supreme Court of the Distri BT oe Pei, oe iD 
n tne supreme Court or the istrict OF Cotumola. ut 
> ; Y ; 
RACHEL D. Natrbor, et al. ) 


CATHARINE ConNLEY and ALLISON NAILOR, JR. J 


Q(5 This cause came on to be heard at this term upon the plead- 

igs and proofs, and was argued by counsel. Upon consider- 
ation whereof it Is, this 26th day ot January, Sd}, by the court oOr- 
dered, adjudged, : ind decreed that deed made by Allison Nailor, 
senor, to the defend ant, Catharine erect in trust for the ehild 
mentioned eeeres as Willie ernest N. allor, bearing date on oe 27th 


day of November, 1872, and the three deeds made by the said Alli- 
SOtk Ni allo r. senior, LO the seid Catharine Conley On the 29th i of 


March, ] IS7S, one for her Sethe benefit, Ole Wn trust for the ehild mMen- 

tioned there lm) as Wi iliie orne St Nallor, and the other for the benefit 
of the child mentioned therein as Mary Edna Nailor, be, and 

7 each ana all of said deeds are her by, deel lared legal, nui lI], 
and void, and set aside and held for naught. 

lt is further ordered, ad) judged, and decreed that the said Catha- 
rine Conley do, within thirty days. — — date, make, execute, 
acknowledge and de liver to thee comp! s, W: ishington i Nailor, 
Lizzie Trimble, and Ifrances M. Parke: | two quit-claim deeds, one 
embracing the real estate mentioned in the bill, situated in Wash- 
ington, District of Columbia. and the other a We the real es- 
tate therein mentioned, situated in the coun | Mont; gomery and 
State of Maryland, conveying to said pon int s all the right, 

: title, and interest which she had or has in cae real estate by 
9S virtue of said deeds. And in ease the said Catharine ¢ Conley 

shall fail LO make and deliver such deeds within the thirty 
days aforesaid, then Chas. ©, Cole, who Is hereby appointed trustee 
for tae purpose, Is her eby authorized and directed to make such con- 
veyances on beh: lf of the said Catharine ( onley. 

And it is furt ther ee ae idged, and decreed that the sald 
complainants do recover against the said def fendant, Catharine Con- 
ley, their costs by them about the prosecution of their suit in this 
behalf expended. 


4—225 
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l'rom this decree the defendant appeals, and such appeal Is al- 
lowed. 


Ys ODOx J 


OQ) Ord ¢£ hixving Pr npalty of lppeal Bond to (xe neral Term. (filed 
Jan. 28, 1881.) 


In the Supreme Court of the District of Columbia. 


RACHEL D. NAILOR ef al. ) | 
DS liq. 


CATHARINE CONLEY. j 


The penalty of the bond for an appeal to the general term in this 
case is fixed at sixteen hundred dollars, and twenty days from this 
date is allowed the said defendant to give the same. 

Bv the court: WwW. m. OOA, J. 
Jan. 28th 1881. 


Stipulation as to Collection of Rents. ( liled Jan. 29, 1881.) 
In the Supreme Court of the District of Columbia. 


LOO NAILoR et al. ) 
Us. > iq., 6658. 
ConLEYy. } 

[tis hereby stipulated between counsel for complainants and de- 
fendants that the complainants be, and are hereby, authorized to 
collect, receive, and hold the rents accrued, or which may accrue, 
from the property situated in Montgomery county, Maryland, men- 
tioned in the above-entitled Cause, during the pendency of the 
appeal to the court in general-term; and the amounts so collected 
they shall hold in the canacity of receivers, and may take possession 
of-the said property, as such receivers, Jan. 28th, 1881. 

| C. C. COLE, 
Kor Counsel for Complainants. 
CARRINGTON & CARRINGTON. 
Solicitors for De Fe. 
GRISWOLD & THOMPSON. 


101 Docket Entries. 


eb. 10, 1881, appeal bond by defendant, Conley, to general term, 


filed. 


Apr. 6, 1881, printed record to the general term filed by de- 
fendant. : 


a 
CATHARINE CONLEY VS. RACHEL D. NAILOR ET AL. Zé 


Decree of General Term. (Filed Fi b. 20, LSS2.) 


~. 
~ 


In the Supreme Court of the District of Columbia. In Gener 
erm. Equity. 


RACHEL D. Natnor et al. ) 
US. \ No. O6OS. 


CATHARINE CoNLeEy et al. } 


This cause came om te be heard at the present term upon the 
record from ft the special t¢ a and Was agreed by counsel; whereupon, 
upon consideration thereof, the court here is of opinion that there 

is no error np XS RR SY the said special term appealed 
LOL from, of the 26tI day of January, 1SS1, but that so much of 

said decree as directs the defendant to reconvey said property 
mentioned therein, and appointing a trustee to make such convey- 
ance 1n ease of her fa “lu re to do so. 1s unnec essary. 

It is, therefore, this 23d day of February, 1882, ordered, adjudged, 
and decreed that sald decree be, and the sanie is hereby, modified 
by striking therefrom said requirements. 

And it is further ordered, adjudged, and decreed that the said 
decree so modified be, and the same is hereby, affirmed, with costs. 

And thereupon the counsel for 1 
prays Ol) appeal tO the Supreme Court of the | hited States, wh ich 


} . ; { } 
he defendant, Catharm » Conley, 


is allowed. 
Dy order of the court. 


103 Athdavit ot Ne rviee ot ( pres {) f [Decrees ia fi fit ants wn em ssion 
of a] Portion of thre Pro) perty. ( Filed Mar. | a LSS? » 


Districr oF COLUMBIA, } 


: - i Tt i ft: 
] ashington County. 3 


James W. Clarke, being duly sworn, says, upon oath, that he did 
O11) the LOth day ot March. 1SS2. deliver ; a COpy of the above deerees 


i 


(certified coples of the decree of the spec ial term. dated thi 26th o 
January, 1S81, and of the general term, dated the 25d of February, 
ee eae a a Ue sis eyo OF iba Eereute ur voence 


sion of the premises known as lots 11 and part of 12,1n square 258, 
being four houses on D street N. W., between 15th and 153th streets, 
in the city of Washington, a portion of the property men- 
LO4 tioned in said deerees, and demanded Possession of sal 
premises O})} behalf of the complainants In the : ibove d-sty] Let 
suit , but : sald tenants and each of them refused to deliver such Pos- 
session. Said tenantsare in possession of said property, claiming to 
hold the same under Kate Conley, the defendant in the above sul 


JAMES W. ( CL ARK E. 


| 


Subseribed ae sworn to before me this 10th day of March, 1882. 
~ Prov ARIAL SEAL. | L. C. YOUNG, 
Notary Publie. 
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Petition of Complainants f or Writ of Assistance. (Filed Mar. 14, 1882.) 
In the Supreme Court of the District of Columbia, Equity. 


105 RacHEL D. NaAInor ef al. ) 
US, ~ No. 6658. 
CATHARINE Contey et al. j 


To the honorable the judges of the said court, holding a special 

term : . 

Your petitioners, Rachel D. Nailor, Washington T. Nailor, Mat- 
thew Trimble and Rachel E. Trimble, his wife, James W. Clarke 
and Frances M. Clarke, his wife, the complainants in the above- 
styled suit, respectfully show to the court that soon after the decis- 
ion of this case in their favor by the special term of said court, on 
the 26th day of January, 1881, the defendant, Catharine Conley, sur- 
rendered to them possession of the real est: ite, situated in Montgom- 

ery county, Maryland, in controversy in this suit, by written 
106 ~~ stipulation between their solicitors and the solicitors for the 
said defendant, now on file in the papers in this cause, and 
which is referred to as part of this petition. And in pursuance of 
said stipulation they took immediate Possy ssion of the said real es- 
tate situated in Maryland, and have ever since been and still are in 
possession thereof. ‘The supersedeas bond which the defendant gave 
upon her appeal to the court in general term was int hed to cover 
only the damages arising from her retaining possession of so much 
the property mentioned in said bill as is situated in the city of 
Washington. 
They further represent that on the 10th day of March, 
107 1882, more than t ten days after the affirmance of the decree 
of the said s speci ial term in this cause by the court in eeneral 
term, they caused a ce rtified copy of the decree in special term, as 
well as of the decree of the general term affirming the same, to be 
served On the tenants of the def ndant, Catharine Conle V, 1 Pena S- 
sion of the said real estate mentioned me deseribed in the bill 1 
this cause, situated in the city of Washing ton, and demanded oe 
session of said real estate from said ‘te nants respectively. The 
tenants in possession of part of lot No. 26, in square No. 
231, and part of tote No-;- 2: @ 30: in square No. 298, yielded 
to said demand and delivered possession of the same to ecom- 
plainants, but those in possession of tot 11 and part 
108 of lot No. 12, in square No. 258, mentioned in the bill, each 
and all refused to accede to said demand or deliver possession 
of said property. There are four houses on these lots, and each is 
in possession of a tenant, who claim- the same under the defendant, 
Kate Conley, and who have been paying her rent for the same. A 
copy of said decrees, with an affidavit of the serv ice of a copy thereof 
on said tenants, is filed herewith and made part of this petition. 

In view of the premises, your petitioners pray that the court will 

direct the issuance of a writ of assistance to place them in posses- 
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¢ 
sion of said property, viz., lot No. 11 and part of lot 12, in 
109 square 258,in the city of Washington and District of Colum 
bia. 
RACHEL D. NAILOR & OTHERs, 
By COOK & COLE, Solicitors. 
DisTRiIcT OF COLUMBIA, \ 
To wit: 
Washington County, 

— James W. Clarke, be ing duly sworn, says upon oath that he has 
read the foregoing pet ition and knows the contents thereof, and that 
the matters therein set forth, so far as stated upon his own knowl- 
edge, are true, and ro therein stated upon information derived 
from others he beheves to be true. 

JAMES W. CLARKE. 
Subseribed and sworn to suaoetce be sth day of March, 1882. 
, MEIGS. “gd 


a 
By M. A CLANCY, Ass’t Clerk. 


110 Motion of Complainants for Writ of Assistance. ( Filed Mar. 
14, 1882.) 


In the Supreme Court of f the District of Columbia. iquity. 


R. D. NAILoR ef al. 
. ns. . No. 665S. 
CATHARINE CONLEY. } 


} 
j 


And now come the complainants’ solicito rs and movethe court to 
award a writ of assi: stance to enable them to obtain possession of 
lot No. 1] and part of lot No. 12, in square No. 258, mentioned in 
the bill in this cause, on the petition and affidavit this day filed 
therein. 

OOK & COLE, 
Sol’s for Compl'ts. 


] 1] Ord } of General lerm Pia vING Penalt 7, 1 of Bond LO Ope rate as Su- 
pe rsedeas. (Filed Mar. 29. 1SS?2.) 


NAILOR ) 
D. ‘Equity. No. 6658. 


CONLEY. } 


And thereupon the defendant applied this 29th of March, 1882, to 
the court 1n gene ‘ral term to fix the penalty of a bond to OpPers ite as 
1 supersedeas of the deeree in ceneral term 11) the above-ent itled 
eause; and the court thereupon ordered that the penalty of such 
bond be in the sum of ten thousand dollars. 

By order of the court. 
D. K. CARTER. 

Ch’f Just. 
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Bb. Ansur a of De fendant. Catharine Conley, fo Complainants’ Petition 
for Wrif of Assistance. ( Filed Apr. >, L882.) 


Supreme Court of the District of Columbia. Equity. 


RACHEL D. pine 
Ds. > No. 6658. 
CATHAR . CONLEY. ) 


LU cn EME CIO of Columbia, holding an equity 
eourt for said District: 

The answer of Catharine Conley, the defendant in this cause, to 
the pe tition of col mpl: ainants filed herein on the 14th day of March, 
1882, respectfully shows— 

That it is true that a stipulation was entered into by counsel in 

this case whereby the property in Maryland referred to in 


115 these proceedings Was Pp ae ed 1h} the possession of CODIp ylain- 
age as receivers, with authority to collect the rent the reoft 

and hold the same in the capacity of receivers pending t he appeal 

In this cause. Said stipulation is on file, and speaks for itself, bu 


{ 
en SpE submits that the matters and things therein contained 
are not material to the deei s10n of matey ions raised in said peti- 
ee or to the relief prayed f ‘ there] She does not know what 
action ha = been taken by the complainants in reference to said Mary- 
ue property, and if the ; alleg: itions of the petition be material she 
requires strict proof. 
Further answering, defendant savs that no demand has ever been 
made 2 easel Sl complainants, or bv any one acting In 
114 their behalf, for thi » possession of the property in controversy, 
or ary part aicecar She does not know what action has been 
taken by complainants in reference to the tenants occupying said 
premises, and requires strict proof of the allegations of the petition 
in respect thereto. ene Caren, a she is advised, that no such de- 
mand for possession oft Lid property has been made by the COM1- 
plainants, as Gal gilhutesdven toc) for, or the court to grant, 
a writ of assistance even in a case where the court had power to 
order such a writ. 
further answering, this defendant says that the purpose and 
SCOpe of the bil] of complaint in this Cause Was the eancella- 
115 tion: of eertaln deeds specifically referred to therein. The 
——? of title to or possession of the property was not 1n 
any manner in issue in said eause, nor was any proof taken in re- 
spect 1 vane and in resisting the cancellation of said deeds, defend- 
ant was not obliged to disclose her title to said property, the sole 
issue being in respect to the deeds referred to, as to which alone was 
any relief sought by the complainants. And she avers that the de- 
cree of the general term by virtue of which the issuance of said writ 
1S usked for simply cancels sald deeds, and does hot in anv Mahher 


decide as to the title of the defendant to said property, nor does it 


find or establish any right of the complainants to the possession 
thereof. 


iN i is ek Dah i a reaaaheniant re — 
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116 And defendant subniits. as she is advised. that if a writ of as- 
sistance 1s ordered to put the heirs-at-law of Allison Nailor,Sr., 
deceased, referred t to in these proceedings, i1 | possession of said pri )p- 
erty, such writ Or process OUL ht LO be restr : ted and confined to sa id 


property 1) respect of the claim of. the compli In ints, Inasmuch as 
iy three out of re four heirs-at-law of said Allison are entitled 
to the benefit of said decree, or to the benefit of any other order or 
decree passed 1 n this cause. | 

And having fully answered, defendant prays that said petition be 
dismissed, Xe. 

W. D. DAVIDGE, 
Of Counsel. 


117 | do solemnly swear that am attornie V for the defendant 
In this cause; that Il have read the foregoing answer, and that 
the facts therein stated upon my personal knowledge are true, and 
those therein stated upon Information and belief I believe to be 
true. | 
[IRVING WILLIAMSON. 


Subseribed and sworn to before me this 3rd day of April, A. D 
1882. 
R. J. MEIGS, Clerk. 
By M. A. CLANCY, Ass’t Clerk. 


Ord hy Directing Issue of Writ of Assistance. \ hiled Apr. 7 1SS2.) 
In the Supreme Court of 1 the Distriet of Columbia. lquity. 
RACHEL D. NAILOR e¢ al. 
i). : No. OOS. 


; 
i 
‘ 


CATHARINE CONLEY ef al. | 


118 On pet ition and answer thereto and motion of the ecom- 
pl. unants, 11 this, 4th day of April, ISS2, ordered, that the 


clerk of t his court i Issue a writ of assistance 1n this Cause, clirect 
ing the marshal of this court to place the heirs of the said Allison 
Nailor, deceased, in possession ot lot numbered eleven and part of 
lot numbe sage twe wp In square numbered two hundred and fifty- 
eloht, in the f Washington, in said District of Columbia. 


A. Bb. HAGNER, Asso. Just. 


Docket Kntry. 


119 Sept. 19, 1882, a i” peal to the general term from the order of 
the special term ol April th, LSS, directing the issue of writ 


of assistance. 


Nh <a OE ahem wen 


manded, at a certain day and place, « 
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Testimony for Complainants. 
Deposition of James W. Clarke, for complainants. 
Commission to take Di position. ( Issued May | & LSSO.) 


In the Supreme Court of the District of Columbia, the 11th day of 
May, 1580. | 


RACHEL D. NaIbor et al. 


US. > Equity Docket 19. No. 6658. 
CATHARINE CONLEY. 
120) The President of the United States to F. C. Dell, a United 


States commissioner, at Eagle Pass, Texas, Greeting : 
now you that in confidence of your prudence and fidelity you 
have been appointed and by these presents you are invested with 
power and authority to examine James W. Clarke as a witness for 
the complainant in the above-entitled cause, upon the interrogatories 
annexed to this commission; and therefore, you are hereby com. 
r certain days and places to be 
appointed by you, LO Caulse sald witness to come before you and then 
and there examine him, on oath or affirmation, upon the said inter- 
rogatories, and reduce his testimony into writing, to be signed by 
said witness, and having so done, annex the same to this writ, 
121 closed Up under your seal. and make return thereof into sald 
court with all convenient speed. 
Witness D. Kk. Cartter, Chief Justice. 
R. J. MEIGS, Clerk. 
By R. J. MEIGS, JR., 
Ass't OU k. 


Stipulation as to Cemmission. ( Filed May €s LSSO.) 


[In the Supreme Court of the District of Columbia. Equity. 
RACHEL D. NAILOR et al. 
US, . No: 6698. j 


CATHARINE CoNLEY.  } 
It is hereby stipulated by and between the parties to this suit, by 
their respective solicitors, that a commission may issue, without any 
order of court, from the eclerk’s office of said court to F.C. Dell. a 
United States commissioner, at Kagle Pass, Texas, to take the depo- 
sition of James W. Clarke, upon the interrogatories and cross- 
122 interrogatories attached hereto; and when taken by him thev 
shall be duly authenticated and returned by him under seal - 
to the clerk of this court; but each party shall have the right to ob- 
ject to any question of the opposite party or the answer thereto at the 
hearing of the case; and after the return of said deposition a rea- 
sonable time shall be allowed to the defendant to take any testimony 
she may desire in rebuttal thereof. 
Given under our hands this 11th day of May, 1880. 
C. C. COLE, 
Of Counsel for Complainants. 
EDWARD C. CARRINGTON, Jr., 
Of Council for Def't. : 
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1235 Inie rrogatories tn WY Propounded a Jame Ss 1 Clarke. (Jr of the 
Complainants. ( bil, (/ May | |. ISSO.) 


[n the Supreme Court of the District of ¢ 


aR’ 


RaAcHEL D. Narzior ef al.) 
va. \ OH 
CATHERINE CoNLEy. 4} 


a } 3 ve, } . > } } T . \ r iy! . } 
[nterrogatories LO De propounded to James W. Clarke | 


} } 
Lic he { Lt} 5 \ CHiaArk ln the avove- 
‘eee 
CLLLILL . 4 LIS¢ 
1. Where do you reside? 
’ ere ao Vou reside ! 
¢ . : , Bs ag - . 4 ‘s:¢ 
- Are you one ol the complainants Illi Lillis SUIL$ 
‘> « 1 : ~ - : - . 1? } - : ‘> y ; } | * 
. Did vou ever reside in \ dsahhlneton it so, how tone ‘rom 
° } “2 ‘ 
what time to what tim 
Le W hat reiation, li anv, aré vou )] VOURP Wl O bil late Allison 
+ . ‘ fa) Y 7s : : ' 
Nailor, Sr.. of Washineton., m4 
- 4 poke Pee ey See ae FS at Dees } 4 \’ ! 
>. Were Vou acgUalhted With th Lid A sO Naltor. }) ltd fis 
Tee er. : 
llielLime, and, li SO LIQ \\ LOT)o 
~) ] Fl ’ i i} ‘ : 4 7 
124 6. Did you ever have the m lnavgement or eontrol ol] the 
] ' + \ . ; i } . 
OUSTNeSS O| i} SALGd JALTLISO}N \ Or, S] na, lf SO, NOW lone 
. .} haat | rm 
I rom What time to wiiat time | 
wa ty ° rc\¥? . « ] ] > » < . " rif 2 tT y | a 
oi lf You evel had Suen Manavrvement or control, state at whose 
; ings pe Oe 
req uest You lad Ol did It. and State IV ali tn CIrCutTnIstances Con- 


oe porter % eed? 
nected with your taking eontro 


~ i 
} } : )? f 
S. Why did not the said Allison Nailor, senior, manage and eon- 
1 4)3 \ 1 yy _ I a 1 ‘ } ' ' ] } 4 1] 
trol this OWN DUSINeSS GUrLThne the tim you managed and controlled 
‘ lil . ' _ } ] : ) 4 » 1} } } . 
It, 1d Vou G1id so Manag ind control it % state Tully all Vou know 
} } * t 
about It, ana il] the ecirecumstances 


oO | Mr rs business, state 
+ | } ] } ] 
* hy . ‘ ? TAY « va , , ‘ t t . ; ‘ . 
whethe or not he was able an Mpeten O albllend to and tran CI 
| } Vir})} } rte r + } : tae os he ] “ey : . 7 1] 
His OWh) DUSLNeSS GULPINY Pett tline ! Ahad, li you Shall an- 
125 ‘7 }? thay } ¥ +?) ’ iy)? , " oe + ,t+ft i. ] ; : ly : iy 
wae? SWer tliat ie is 1LOL COTIPEeLeLbL O} i i LO abtehnd to lt Nnimsell 
"| ‘ tha 1 iif bey] : filly 7 tae ee Bi he ? l ae ] ate | a . 
(LUPLTNY Liheut Ine, State TULLVY What ESCLIAGCE Cu b11)) Ubabvbie oO} 
. , * 5% ; a f ‘iit oe j te pes e : 3 é 
Incompetent to do so, if you Know, and state fullv all vou know 
oy} 1}? hy es lity I 4 —e are ‘) ? ] ’»)> a licy isa ere ae ° | os " 
QVOUL TIS COMCITLION, PiVStiCails Ana wentvatiy aqurine the tlme vou 
] r ] }} &) 
+ ‘ e 4 » 
attended to his business, if at all 
>] 4 i ip ee s 3 ; SEG oe ; (* oY AT .a : : >) 
10. Please state fully the condition of Mh Nallor, mentally and 
1 . 1} ° ] } } } eat 
i TO as i} | 7 | , ,? sy "ha , 1? t\ + 1% . ' ' bys 1+ t l,f, 
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11. What were your means of knowing the liti 
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on of his health 
and mind and his habits fro} 


ne of his death: how 


n 1869 to the tu | 
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often did vou see him qaquring that time, and how intimately were 


assoclated with him ? 
12. State whether he was addicted to the use of intoxicoting liquor 
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to excess at any time while you were acquis ainted with him: and, if 


so, to what extent, and at what perio lof-his life he carried such 


excess to the greatest extent, and what effect, if any, it had upon his 
health or mind. 

13. If you state that he did drink to excess and that i 
127) ~=—s did affect his health or mind, give all particulars and appear- 


anees which indicated that such was the effect 
l4. How often did vou talk with him during the last ten vears of 


his life, and down to what period did you continue to be with him 
so as to converse with him or hear him converse with others ? 


iD. Mention any peculiarities of conversation or habits that ea\ 
occur to you Indicative that his health or mind were impaired by 
excess of drink or otherwise; state fully. 

LG. State oer ,in your opinion, Mr. Nailor was competent in 

the fall O] the year S72 tO transact understandinely 1m- 
128 ~—s portant business, such as conveying or making a disposition of 
his real estate 


17. State whether, in your Opinion, he was competent to dO so 
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LS. Do you know Catharine onley, the defendant in this suit 


2 


19. State anything you may know of. Mr. Nailor’ association with 
her both before and after he left his home to live with her. 
20. State whether she ever came to you as n you were transact- 
ing Mr. Nailor’s business before he left home, or after, and why she 
Aas i | 


21. State whether she ever came to you for money while you were 


transacting his nus ness, an WW Lie ther she Sver Ot it. and how. 

fo A Did VOU eCVeF see Mr. Nallor and Catharine Conley 11) 
129 the presence of each other; and, if so, about how often ? 

23. State whether she seemed to have any influence. over 


him, and, if so, whether considerable or otherwise, and state all the 
facts and circumstances upon which you base vour answer as to 
whether she had and exerted such influence over him. 

24. State whether Mr. Nailor ever gave you any mules, and what 
conversation you and Catharine Conley had about them afterwards, 
and what was afterwards done with the mules: and state, also. when 
it was. 

25. State ek WW and evervthing that oecurred between you and 
Mr. Nailor and Catharine Conley about the renting of one of Mr. 

Nailars houses on Ky street, between 13th and L4th ; state fully 
1350 all that took place, and when it was. 

26. While you were managing the property did you ever 
receive any orders from Mr. Nailor to pay money to Conley ; if so, 
where are the orders? Please produce and file the m with Vour de ‘po- 
sition. In whose han cottages Was the body ot the orders and in 
whose the signature of Mr. Nailor? And state whether you recog- 
nized them as his, and if aot. ‘why not ? : 

27. State whether you ever went to the house where Mr. Nailor 
was living with Conley to see him on business and how Conley 
treated you on such occasion, and what she said and did about let- 
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ting you see Mr. Nailor; also the nature of the business vou 
13] went to see him on, and the condition in which you generally 
found him. | 
28. If she ever refused to allow vou to see him, state what 
excuse or reason she gave for such refusal, and whether it was true 
or untrue and how you know. 
29. State whether he was a party to any suits in court while you 
were attending to his business, and what, if any, difficulty you had 
mn Inducing him to attend court, and whether he did attend court 


in such cases. And state whether he attended court in any cases In 
Which Kate Coniey was a party, what said cases were for, and th 


result of them, and who paid the fines, if any. 


ww, 
COOK & COLE, 
Alt’ys for PI ffs. 
13? ( 'oss-7y7ate rrogatories to be Propou-ded LO James W. Clarke, ite 
of the Complainants. (Liled May L1, 1880.) 
[In the Supreme Court of the District of Columbia. In Equity. 


RAacHEL D. Natrpor et al. ) 
Ss. . No. OOS. 
CATHERINE CONLEY.  } 


Us 


Cross-Interrogatories to be propounded to James W. Clarke, a wit- 
ness on the part of the complainants in the above-entitled cause. 
? Did you 


l. How long have you resided where you now live 
formerly live in Washington, D. C., or elsewhere in the District of 
Columbia; 1f so, when did you leave there to reside elsewhere ? 
2. Did you ever live in the house of Mr. Allison Nailor, Sr., 
1558) =n Washington, D. C.; 1f so, mention year, and whether at that 
or any other time you was employed in or about the custom- 
house in Georgetown, D. C., for how long and in what capacity; and if 
SO employed, was VOU then oral any time arrested for any charge con- 
nected with the discharge of your duties, or for any charge, and, if so, 
were you released on bail, and was George Hall one of your sureties on 
your bail bond, and did not Mr. Nailor procure him to become so; if so, 
did you leave the District of Columbia before the charge against 
you was tried, and remain away until your bail was forfeited ; did Mr. 
Allison Nailor, Sr., pay, or any person for bim, your forfeited 


134. bail, or who paid it, and was not Allison Nailor, Sr., then 
very angry with you, and had you not then and now strong 


prejudices against him ” 

3. If you say in answer to direct interrogatories 6 and 7 that you 
at any time managed the business of said Allison Nailor, Sr., state 
whether you did not, while his agent, at different times, collect 
money for him, which you kept and never accounted for, and, par- 
ticularly, whether during the time Mr. Bowen was-mayor of Wash- 
ington you did not collect money by his direction, which was due 
him, and which he directed you to pay taxes with, which money 
vou kept, and failed to pay the taxes, and was you not discharged 
as his agent for this and like causes ? 


oe 
< 


CATHARINE 


CONLEY 


RACHEL D. 
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4. Did not others besides vourself manage the business 
135 of Allison Nailor. Sr.. at different times, and who and for 
how long, and do you not know that Mr. Matthew Trimble 


Was for ct time his cif 
* Allison Nallo 


. * a } j ; ] , ] “? f 4 . 4 
er.. State whether. when so emploved. vou was out ol f othe eal: 


>. If vou sav thatvou was at anvtime the agen 


ment, and, being his son-in-law, he eniploved you for these reasons. 

6G. If you say that.Allison Nailor, Sr., was incompetent for any 
reason to manage hi ther this Incompetence was 
permanent, or at intervals, and whether or not you accounted to 
him in regard to all matters of business entrusted to you by him, 


— 
~~ 


and for all monies collected by you for him. Did you pay 
136 all taxeson his property, and pay over all monies which came 
to your hands for him, and have you the vouchers for any 


accounting with him or payment made to him; if so, file the same 
with this commission. 

7. State particulars in full upon which you base any opinion given 
of the mental and physical condition of Allison Nailor, Sr., and as 
to his habits of life and use of intoxicating drinks, specifying time, 
place, and circumstances of every particular named or altuded to, 


how long you knew him, when you left his house as an In- 

mate, how often Vi saw him afterwards, as near as you Cali state ; 
how long ye ur interviews were, and when you left Washing- 

1357 ~—s ton.:_ to resi ie elsewhere, and how long vou have been absent. 
S. How many times did you see Allison Nailor, Sr., from 


1S— to the time of his death, and how lone did you see him at 
each time? 

9. In answer to direct interrogatory 12 state all particulars of time, 
place, and circumstanes 

10. Did you or not see Allison Nailor, Sr., at all within the last ten 
years of his life; and, if so, when and where and for how long, in 
each instance? Is it nota fact that you did not see him at all in 

the last eight vears of his life? 

11. If you say that he had any peculiarities of habit or conversa- 
tion, state whether one of. his peculiarities was nota fondness for 

jokes and fun. 
138 12. If you answer direct-interrogatory 16 give reasons in 
full for any opinion expressed and particulars of time, place, 
and circumstances upon which the opinion is based, and _ state 
whether in 1872 he did not have a lawsuit with one Randall and 
ittend in court and elsewhere and otherwise to the business con- 
nected with that suit. 

15. If you answer direct interrogatory 17, state whether you was 

Washington, D. C., at any time in the year 1878. : 

14. In your answer to direct Interrogatory 20 state time, place, 
and circumstances, and whether at the times n: _ you was in the 
employment of Allison Nailor, Sr, or acting by his authority, o 

had not been discharged from his es | 
139 16. In your answer to direct interrogatory 21 state if Mrs. 
Conley ever asked you for money, and when, where, and for 


a 
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what reason, and what money; who was present at the time, and 
upon what claim or reason she asked for it. 

16. If you answer direct interrogatory 22, state when, where, and 
under what circumstances, and who else was present, and all that 
was said and done, and if vou ever saw Mrs. Conley alone or with 
Allison Nailor, Sr., over three times in vour life, when and where 
and who else was present, and for what purpose did you see him or 
her, and what was said or done 

i7. If vou state, in answer to direct interrogatory No. 23, 

140 that Mrs. Conley did exercise influence over Allison Nailor, 

r., state the words, actions, and manner of each, the subject 

of conversation and visit, the reason of your presence, when and 

where it occurred, and who else was present; and state further, 

whether, within your knowledge, any man or woman ever exercised 

any control or influence over Allison Nailor, Sr., in any business 

transaction, and the particulars of time, place, conversation, and 

business, and whether he was not a man pecultarly obstinate, inde- 

pendent, and self-judging in all business transactions, and state any 

business transaction coming under your personal knowledge 

14] wherein he was not so, and all the cireumstanees connected 
with such transaction. 

18. If you answer to direct interrogatory 24 that Allison Nailor, 
Sr., gave you any mules, state when and where and under what cir- 
cumstances, and whether conveyed by bill of sale or in what man- 
ner, and whether you did not know that the mules alluded to was 
the property of Mrs. Conley, by her hired to work for the District of 
Columbia, and that you had them entered for work as your own, 
collected the hire, and kept it, never accounting for it to Mrs. Conley 
or Mr. Nailor, Sr.: and whether Mr. Nailor, Sr., did not threaten to 

have yeu arrested for using the mules and converting the 
142. money to your own use; and did not Mr. Nailor, at the inter- 

cession of your wife, refrain from doing so? Were not the 
mules sold afterwards, and who received the purchase-money ? 

19. If vou say, In answer to direct interrogatory No. 27, that you 
went to Mr. Nailor’s house to see him on business, state whether then 
or at any time or place you did not represent to him that his wife, 
Mrs. Nailor, was extravagant in the use of money, and whether he, 
Mr. Nailor, did not reply “that was none of your business; give 
Mrs. Nailor all the money she wants,” or words to that effect or of 
like Import. 

20. If you state, in answer to direct interrogatory 29, that any 
fine or fines were paid, state whose money paid the fine or fines. 


143 Deposition of James WW. Clarke, One of the Complainants. ( Filed 
May 29, 1880.) 
In the Supreme Court of the District of Columbia. Equity. 


RacHet D. NaAILor et al. ) 
Us. - No. 6658. 
CATHERINE CONLEY.  )} 


Be it remembered that in pursuance of the commission hereto 
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attached, issued from the office of the supreme court of the District 
of Columbia, I, F. C. Dell, a commissioner of the circuit court of the 
United States for the western district of Texas, caused’ James W. 
Clarke, the witness therein named, and who is personally well known 
to me, to come before me on this 18th day of May, A. D. 1880, at 
my office in Eagle Pass, county of Maverick, State of Texas, and 
thereupon the said James W. Ciarke, being by me first duly 
144 cautioned and sworn on the Holy Evangely of Almighty God 
to testify the truth, the whole truth, and nothing but the 
truth, was by me examined upon the interrogatories and cross- 
interrogatories as follows: 7 
Ist. To the first interrogatory the witness answers: In Eagle Pass, 
‘Texas. 
2d. ‘To the second interrogatory — answers: I am. 
3d. To the third he answers: I did; eight years and ten months ; 
from August, 1862, to December, 1866, and from April, 1867, to 
May, 1868, and from December 25th, 1869, to May, 1873. 
4th. To the fourth he answers: My wife is his daughter; this 1s 
my only relationship to him. ? 
oth. To the fifth he answers: I was acquainted with Alison 
145 = Nailor, Sr., during his life,and from the winter of 1864 until 
his death. 
6th. To the sixth he answers: I had the management oi his 
estate and business (except that portion of his property occupied by 
his sons) from in the spring of 1870 until late in the fallof 1872. In 
my travels in Texas I have lost my memorandum book of my con- 
nection with his business, which contained exact data, end of which 
he had an exact duplicate, which should now be among his papers. 
[ can now speak only of the dates approximately, but very nearly 
exactly. | 
7th. To the seventh he answers: It was at the request of Allison 


Nailor, Sr., himself that I entered upon the management of 


146 his property and business, and under the following circum- 

stances: My brother-in-law, Matthew Trimble, Esq.. an attor- 
ney-at-law, and myself had entered into a partnership as claim 
agents, and Mr. Allison Nailor, Sr., placed the business of the col- 
lection of his rentsin our hands; this business lasted about a month, 
during which time I attended on the part of the firm to Mr. Nailor’s 
business. About the expiration of the month one of the tenants, 
occupying a storeof Mr. Nailor’s, fell behindhand with his rent, and 
turned over the contents to Mr. Nailor in satisfaction of rents due, 
and Mr. Natlor made me a present of the articles it contained, and 

allowed me the use of the store for their disposition, at the 
147 same time requesting and empowering me to take the sole 

management of his business. ‘Trimble and myself dissolved, 
and I took control of the business on the 18th March, 1870. 

Sth. ‘To the eighth he answers: Mr. Nailor was growing old, and 
had become so much a slave to intoxication as to have lost interest 
in business, and so habitually incapacitated for its transactions, by 
frequent intoxication, that in the rare intervals of sobriety he be- 
lieved it was necessary to have his property under other control than 
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. his own for its protection against his own acts when drunk, and in 


one of those intervals appointed me the manager of his prop- 
148s erty. He apprehended that advantage would be taken of his 
condition when under the influence of liquor to impose on 
him, as had been done. . 
9th. To the ninth he answers: I have, toa certain extent, answered 
this in my preceding answer; at first, while he lived at home, Mr. 
Nailor was oceasionally, but rarely competent and able to transact 
his business—that is, when not intoxicated or suffering from the 
direct and immediate effects of a debauch; but generally was 
thoroughly incapacitated because of almost continuous intoxication; 
subsequently after leaving home his debauches were nearly con- 
tinuous, and were carried to a oreater excess, and the inter- 
149 = vals of sobriety. were exceedingly rare, and even in those 
intervals he was thoroughly prostrated by severe illness, the 
consequence of an antecedent debauch, and was, on some of these 
oceasions, thoroughly childish, and in others, when not childish, 
manifested great aversion to enter upon any matter of business. 
10th. To the tenth he answers: When I first knew Mr. Nailor, 
although not so intimately acquainted with him as afterwards, he 
was addicted to occasional sprees, but was a food business man, and 
as far as I observed in sound health; he was an habitual user of in- 
toxicating drinks. ‘There was a decided change in him during the 
time that I knew him in relation to his mental and physical 
Lod condition. I sawa vood deal of him in 1867 and up to May, 
S08; his habits and his mental and physical condition had 
changed for the worse from the time of my first acquaintance with 
him. I did net again see him until December, 1869, when his con- 
dition was what | have described it as in the spring of 1870. His 
mental powers were then so much impaired that he would have 
given me any or all of his property without apparent appreciation 
that he was depriving himself or doing an injustice to his family. 
His condition had changed from the time of my first acquaintance 
with him from a capable man of business by degrees into the com- 
plete slave of appetite and its indulgence having neither 
15] will, complete memory, or the power of concentrated attention 
On aby subject. [le seemed to forget matters of grave mo- 
ment, and would not remember one day the engagements of the pre- 
ceding day. From 1870 to 1875, when I left Washington, bis health 
was so bad that I should at no time have been surprised to hear of 
his death. 
lith. To the eleventh he answers: During time that I had charge 
of his business I boarded in his house, where his family lived, and 
where he lived himself until he separated himself from his family 
and went to live with Mrs. Conley. I bad opportunities of seeing 
him there daily, except during certain times when he absented him- 
self from home for several days at a time; in fact, until brought 
home by his friends. These absences were always caused by 
152. a debauch, and became more and more frequent until he re- 
mained away entirely, remaining permanently with Mrs. 
Conley. After taking up his residence with Mrs. Conley I would 
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occasionally see him on the street; these occasions occurred irregu- 
larly, with intervals sometimes of two or three weeks. For the last 
year of my connection with his business I saw him very rarely, and 
found it difficult to procure an interview with him, and on nearly 
every occasion that I succeeded in gaining access to him found it 
impossible to arouse him to any interest in his business or to pro- 
cure from him any, even the most general, direction as to anything 
eonnected with it, but never on any occasion could obtain 
155 any satisfactory direction about any matter. 
12th. To the twelfth he answers: I believe I have fully 
answered this in elmost every respect 1n my preceding answers. 
My observation of his hardest drinking was during the vears 1871 
and 1872; after Ist of May, 1873, I have not seen him twice; its 
effects, in my opinion, was the destruction of both his health and 
mind. 
13th. To the thirteenth he answers: With regard to his health 
lattery, I never met him once but that he spoke of his sufferings ; 
,every indication of his features was that of the last stages ef alcohol- 
ism; his face was swollen, bloated, and blue; he was excessively 
nervous, and his conversation and his manner of speaking 
154 about his business, and the fact that: he could not fix his at- 
tention on any matter indicated to me that his mind was 
seriously Impaired, 
l4th. To the fourteenth he answers: I cannot say how often, but 
frequently in the course of the three vears that IT was his manager. 
Necessarily I conversed with him in the interviews I have testi- 
hed to. 
15th. To the fifteenth he answers: I have, to a great extent, an- 
swered this already. His conversations were many times senseless, 
showing flighty and unsettled state of mind, abrupt changes from 
subject to subject, without connection or any train of connected 
ideas. He would forget from moment to moment what he 
155 had been saying. At other times, when he was _ perfectly 
sober, he would be rational and a competent business man. 
This was during the earlier period of our connection, and on similar 
occasions afterwards he manifested a strong desire to sever his con- 
nection with Mrs. Conley and her set, and to have it arranged for 
his return home, but would -elapse before anything could be done. 
During the last year of my connection with the business of Mr. 
Nailor (except on two of the occasions that I obtained access to him) 
[ found him confined to bed, and his condition I have deseribed. 
On those two oceasions [ found him in a little store kept by Mrs. 
Conley, acting as a salesman, retailing articles from a stock, 
156 ~—- the whole value of which could not exceed an hundred dol- 
lars, taking a childish interest in the sales, and found it 
impossible to gain his attention to business of his own, with respect 
to which I was visiting him and involving large interests. 
16th. To the sixteenth he answers: I do not think that he was. 
though he would have been if separated from the influences under 
which he was beld, and been allowed time for the restoration of his 
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faculties with proper treatment and abstinence from intoxicating 
liquors; as it was, he would not. 
L7th. To the seventeenth he answers: I did not see him at all 
during 1878. 
Sth. To the eighteenth he answers: I do. 
th. To the nineteenth he answers: I know of his having 
157 ~=— been with her and have heard him speak of her as his “little 
Iris sh) rooster.” Before his aban onment oO} his home he would 
ime, and when hunted up would 
be found at some house with her. When under the influence of 
liquor he would speak very frequently and freely of her. He would 


Speak tO OLHers 1H Mm\ presence of her meritricious attractions and 
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excellence. Atter he left — house I know that Mr. Nailor lived at 

Mrs. Conley’s house, and orders for money from him were always 

brought to me directly from that house. By Mr. Nailor’s direction, 

on January ou; FOr a: 4 paid 2 ge a dollars [00° fine and cost 

In causes No-. 0160 and 7iGl, nal court of the District of Co- 
lumbia, against Mrs . Con! nee and ther sums. 

LDS 20th. To the twentieth he answers: She came to me ne 


that | recolleet of, ae a little after he left’ home. I hada 
contract for delivery of stone. JI was hauling it from 6th = street 
wharf. She came to me at the wharf and demanded some money 
for a team of mules she said she had working for the Board of Publie 
Works. I told her I knew nothing of ber having a team of mules; 
that I had a pair working which had been given me by Mr. Nailor, 
and told her to LO ott ”~ not come about me: that I did hot want 
to talk to her ¢ ‘have ; nyt ne LO do with her. She made some 
threat—I] do es sabia Whit if Wwas—and went off. had seen 

her OMCEe before. | had noticed ra partly moving into él house 


159 under my charge Ol} Ie street, near National Theatre, between 


sth and 14th streets. I immediately went in to ascertain 
who they were and by what authority entering, and found Mrs. 
Conley. To my inquiry as to why she was there, she informed me 
she had rented the house from Mr. Nailor. I told her I had already 
rented the house, and had reeeived the rent in advanee, and that 
she could hot OCCUPY it. ‘To the best of my reVU ylleetion, she came to 
me also at the store I have referred to in previous answers while it 
was in charge of a man named Pixon, ora man named Kyler, and 
brought from Mr. Nalilor ali order either for money or provisions. 
To the twenty-first he answe I's: My recollection is that 
160 she came to me on one oceasion ith an order for money, 
purporting to have been written Sy Mr. Nailor, the body of 
which was written in a strange hand; but the signature, though writ- 
ten by Mer. Nallor. indicated SO di: scom posed ral condition that I re- 
fused to pay it, and it was not again presented. I received others of 
the same character at the hands of her errand boy, which were 
treated in like manner. 
22d. To the twenty-second he answers: [ Saw them together, to 
my recollection, two or three times; I think three times. 
23d. To the twenty-third he answers: She seemed to have great 
influence over him; he seemed to be afraid tosay anything to me in 
6—225 
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her presence. The fact that he remained with her, and that when 
absent from her and sober expressed a desire to go home 

161 to his family, and when remonstrated with about living with 
her would turn and walk away ; that he had an elegant home 

and every luxury and comfort at home, and would remain with her, 
abandoning his business, family, and ,-roperty, assisting her in the 
little store in a mean house, the difficulty of approaching him in 
her house, and all the circumstances I have already mentioned, and 
many incidents [ cannot now recall, are the facts upon which I base 
my opinion that she completely dominated his will. I have at- 
ed to see him at her house fully thirty times, and did not suc- 


Lem pt 
ceed in accomplishing more than a half a dozen times ; some 
LO2 of these when she was absent. She sometimes told me he 


was not there when | afterwards discovered that he was at 
the time in the house, and when she acknowledged lis presence she 
would sav she would go to see him and come back and report that 
he refused to see me. On one of these occasions I insisted per- 
emptorily because of one of his cases coming up in court, and it 
Was necessary that he should be personally present at the trial. | 
found him in’ bed prostrated from the effects of drunkenness. He 
would not be induced to attend the court at the trial of a suit against 
his wife, where his presence was urgently required, but did attend 
the court with Mrs. Conley when she was twice tried for a 
163. scandalous offence and settled her fines, and reproached me 
for paving the judgment of $100.00 against his wife out of 
his mone Vy. 
24th. To the twenty-fourth he answers: Mr. Nailor, about April, 
2, bought a pair of mules for me at his own suggestion. I hired 
a wagon and had it made into a stone-wagon, and procured c si 
nt for it from the Board of Publi - Works. Ile told me to O1IVe 
the proceeds to my wife, his daug hter Marian. Ihave already stated 
the conversation with Catherine ‘onley on the subject. Thad them 
at work about two months when Mrs. Conley. made the demand ] 
have stated. Mr. Nailor never spoke to me on the subject; but I] 
missed them and the wagon, and my driver, oo Masier, 
164 reported to me that they had been taken by Mr. Nailor and 
Kate Conley and carried to her house. I saw them after- 
wards working as her mules for different contractors. 

25th. To the twenty-fifth he answers: I have already stated what 
occurred between myself and Mrs. Conley. Mr. Nailor was then 
stopping at home on 135th street, the family residence. On that 
evening I told him in his room that Mrs. Conley Was moving to 
that house, saying that he had rented it to ber, and that I had 
stopped her. 8 seemed to be am: ay at my ac ‘tion, and I think he 
told me I had better let her have it, and I told him that I would 
not do it, as J sar already rented * and had received a month’s 
rent in advance, and he acquiesced and never after referred 

165 toit. The rental of the house was $25 per month. 
26th. To the twenty-sixth he answers: I never received 
any verbal order, but have paid many written orders for money 
from Mr, Nailor brought to me bya boy in the employ of Mrs. 


—) 

Dae 

— 
— 
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Conley. I can attach but one io this deposition, as I ean find but 
the one. ‘I have never been careful to keep them, and they have 
been lost In my many changes of place while in Government em- 
ploy. The one I attach is in his handwriting, and is preserved acci- 
dentally ; ‘the others will appear entered on the aecount-book | 
have referred to, which should be among the papers of the estate as 
so much cash to him. Very frequently the orders were in other 
handwriting and signed by him. 
- — 166 27th. To the twenty-seventh he answers: I believe I have 
. fully answered this in preceding answers. 
28th. To the twenty-eighth he answers: I know that the repre- 
sentations made by Mrs. Conley, as to his absence from the house 
and refusal to see me, were untrue, because, subsequently to thos 
visits, | have met Mr. Nailor, and he would seer me why If haa not 
reported certain matters to him, and | would i rt him to the fact 
that at certain times I had been to the house of Mrs ; Big to see 
him with reference to the matters, and had been told | y Mrs. ( onley 
that he was either absent or refused to see me, nee he Invariably 
replied that he was at the house at the time and had not been AWay. 
29th. To the twenty-ninth he answers: He was a party to 
167 several suits during the time; in one, a prosecution fora 
nuisance in building a house,known as the Park House, over 


¢ an alley, pending in the police court, and involving an interest to 
Mr. Nailor of $15,000, though using every endeavor to do so, I could 

hot Induee him LO attend: subsequently, Ol) appeal, We had three 

trials Of Seven days each, and Was enabled LO pr Cure his OcCa- 

sional attendance. We had him at home a part of this time. In 

others I could not ret him to attend. Ue did attend Mrs. Conley tO 

the court, and remained with her, seated by her, eae. the whole 

time of her trial for ascandalous offence in two ¢: a and when she 

was convicted [I was directed by him to se the judgment 

168 in the two cases, which I did, and took a ete which J 

hereto attach, marked Ex. B. The cases were Nos. 9160 and 

— 916] In) the erlimin: | eourt of the District ot Columbia. do hot 


recollect what the particular offence charged was, but she was found 
euilty in each. 

Ist X. To the first cross-interrogatory the heme answers: I have 
nae in Kagle Pass, where I now live, since February 12th, 1879. 
| resided in Washington, D. C., from August, 1862, to December, 
1866, and from April, 1867, to May, 1868, and from December 25th, 
1S69, to May Ist, 18 

2d X. To the second cross-interrogatory he answer-: I lived in 

the house of Allison Nailor, Sr., from December, 1869, until 
169 October or November, 1872. | never was employed In or 
about, or have been inside, the custom-house at Georg ce 
D.C. I was never arrested for any delinquency or dereliction as an 


3 
p= 6 > 
i. 


officer of the Government. - have been constantly in the sil of 
the United Stases ina position of honor and trust since 1561, with 
the exception of the t hree oii [ was man: ging Mr Nailor’s busi- 
ness. I was arrested about January, 1869, while in Washington on 


leave of absence, on a charge which, | beuve: was maliciously 
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brought, of obtaining money under false pretences. I gave bond at 


once, and Mr. George Hall was not one of my sureties. I remained 


in Washington until the charge was disposed of, all-of the 
170 ~~ time demanding trial, which was constantly postponed at the 


instance of the prosecution until it could not longer be denied 
me, and the charge proved groundless and [ was discharged. My 
bail was not forfe ited, and Mr. Allison Nailor, Sr , hot any one else 
have it to pay for me. He was not angry with me at all, but, on the 
contrary, Was my warmest friend and denounced the prosecution 
against meas a malicious outrage from the commencement, and 
about a year afterwards gave me entire charge of his business. So 
ir from my standing in the Government being implicated, I was 
then holding a position of $5,000.00 a year, and the Secretary of the 
Treasury extended my leave until the matter was settled. 
i/1* od X. ‘Vo the third cross-interrogatory he answers: I never 
collected money for Mr. A. Nailor, Sr., during Mr. Bowen’s 
mayoralty, or at any time which I kept and failed to account for. 
My books showed every dollar of money colleeted for Mr. ! Nallor, 
and. showed the disposition of it. Why I was discharged I do not 
eertainly know; there were no reasons assigned, and the faets indi- 
cated did not exist. I met him twice afterwards and he expressed 
both satisfaction with and esteem for ne. 
4th X. To the fourth cross-inter} ‘ogatory he answers: Mr. Matthew 
ee a faa ons Es ec management, 
[| have stated in answer to the directexamination. I turned the 
business over to his son, W. T. Nailor, who kept it about two 


] 


172 months, and it was then taken from him and given to the 
other son, Who managed 1t until after I left. I do not know 
anything subsequent; before my management Mr. Nailor, as well 


as lam informed, managed it himself. 
oth X. To the fifth cross-Interrogatory heanswers: At the time of 
mv employment t | Wi is doing a reasonably remunerative business asa 
claim agent, which gave me employment. My being his son-in-law 
ut flatter myself that it Was 
my business qualification and the confidence he had in me that se- 
cured me the appointment. 
6th X. To the sixth cross-interrogatory he answers: The first in- 
quiry in this 1 have answered as fully as I can in my answers to 
direct interrogatories. ; | 
173 | accounted to him as fully as I could. I never could 
duce him to go over my books with me and settle. IJ en- 
deavored constantly to arouse him sufficiently to receive my accounts 
and reports and act on them, but rarely secured the slightest atten- 
tion to it: and, as I have stated above, could never vel him to ex- 
amine my account of monies received and expended, nor, even after 
had given up his business. I never retained a cent of his except 
my legitimate pay, and all that I received has been accounted for. 
| did pay all LaLXeS, ¢ except t such as he direct ed me to leave LO him LO 
him to settle. involv} Le sama que stions of buek taxe Ss, and those 
he prohibited my settling, and I could never induce him to 
174 doso, though I many times urged him. I directed all of the 


| 
i? 


may have directed his attention to me, 
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f repairs to his property while under my control, and superin- 
tended their execution and paid for them. | have ateotutal for all 
monies received, as hitherto stated, and have made payments to him, 
for which [I have vouchers, and will produce on the demand of Mrs. 
Conley or her attorneys when she establishes ber nght to an aecount 

ot the management ot Mr. Allison Nallor-. sr... estate, but deeline At- 


tachine tO mV answer to interrogatory In th 1s Case, where they Ale 


not in question, as wes ag of value to me, but will produce them 
2. before the CO Oll a subpa na duces fecum. 
| (th XA. To the seventh cross-interrogatory he answers: 
j 175 ~—s IT have stated, as fully as my recollection serves me, the par- 
yg ticulars inquired into; in my previous answers, and after the 


lapse of time cannot state time, place, and circumstance with greater 
particularity. I have aetna c very question In this interrogatory. 
My interviews were of various lengths, sometimes but a moment 
and sometimes for hours. I left Washington Ist May, 1873, and 
' have been absent since. I left his house about October, 1872, and 
w him twice afterwards. 
Sth X. To the eighth cross-interrogatory he answers: Don’t 
know what time you refer to. 
Oth X. To the ninth Cross-lnterrogatoryv he answers: I have 
seen him, in the time I was with him, a Great Many times Inea- 
~ pacitated, as | have stated, but cannot specify particular 
wae dates: al his house, Al my store, 11) the streets, al Burk’ Ss Store, 
corner of 133 and D—at least 100 times: at — acyv’s saloon, 
from which I have taken him: at the Park House; at his house on 
the Island, where he was living with Conley. On one of the ocea- 
sions, When [ was carrying him home, he bit me in the arm through 
my clothes, ot which have stil] the SCUPr. 
hOth a: ‘To the tenth cross-Interrogatory he answers: | have 
not seen him since April, 18753; before that [saw him as stated 
hitherto In my answers. 
th X. To the eleventh cross-interrogatory he answers: He had 
~ a disposition to jocularity, but not unusually so. 
I2th X. To the twelfth cross-interrogatory he answers: The rea- 
sons I have stated already and as particularly as I can, par- 
lid ticularly his weakened mental and physical condition, and 
the influence er was thereby exerting over him. | 
do not remember the name of Randall connected with him or his 
business. 
3th X. To the thirteenth cross-interrogatory he answers: No. 
l4th X. Tothe fourteenth cross-interrogatory he answers: I can- 
not specify more fully than I have done, and I was then in his em- 
ployment. 
oth X. Tothe fifteenth cross-Interrogatory he answers: She never 
asked me for money, except about hire of the mules, without an 
order for it, and then for Mr. Nailor’s money. Ido not reeolleet 
Who was present on t the several occasions. 
l6th X. To the sixteenth cross-interrogatory he answers: I have 
never seen Mr. Nailor and Mrs. Conley more than three times to- 
ecther ; those occasions were al the house Old iD street, where Mrs. 
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“‘onley lived; no one was present but we three. I cannot 
178 fix dates. He wasin bed, and she remained in the room and 
allowed me no opportunity of private conversation with him. 
[I could extract not a word from him, and she said nothing, but 
waited, watching me. I] cannot fix the dates of these interviews, 
but they were during the winter and spring of 1872. I went to see 
him in relation to his business. I never would go to Mrs. Conley’s 
house except when the necessity of seeing Mr. Nailor compelled 
me. | 
17th X. Tothe seventeenth cross-interrogatory he answers: I have 
never heard them converse together except with relation to their 
little store; his manner was timid and apprehensive in her presence ; 
hers was a self-asserting position and defront. I was thereto 
179 talk business to Mr. Nailor, and it. was in Mrs. Conlevy’s 
house, in the latter part of 1871 and early part of 1872; nee- 
essurily I would not be a quiet witness of an Imposition practiced 
on him, and my knowledge of the instances in which advantage has 
been taken of him or his condition have been matters of irresistible 
interferenee. Until the failure of his health and mind and abject 
subjection to Mrs. Conly, he had born- the reputation of an independ- 
ent, obstinate, self-juadging, and excellent business man. An in- 
stance of his change is the taking the mules and wagon, and the 
other instances [ have mentioned. 
18th X. To the eighteenth cross-interrogatory he answers: I have 
stated how Mr. Nailor gave me the mules; he gave me no 
180 ~—sbill of sale, but delivered them to me. I knew the mules 
were not the property of - Irs. Conley, and that she did not 
hire them to the District of Columbia. Mr. Nailor drew from me 
the money to pay for them. After Mr. Nailor’s delivery of them to 
me they were mine, and I entered then es mine and received the 
money for their work, and did not olve it to Mrs. Conley or Mr. 
Nallor, but to mv wife, as | had been told to do by Mr. Nailor when 
he gave methe mules. Mr. Nailor never threatened to have me ar- 
rested, nor was prevented from doing so by the intercession of ny 
wife. [donot know what was done with the mules by Mrs. Conley, 
but presume their price has Fone, like so Mmahy thousands of its 
fellow-dollars of Mr. Nailor’s, into the insatiable pockets of 
18] Mrs. Conley. 
9th X. To the nineteenth cross-interrogatory he answers: 
f made no such remark and had no such reply from Mr. 
Nailor; on the contrary, he grumbled to me about the expenditures 
at Mrs. Nailor’s hotne, and by Mrs. Nailor, and particularly resented 
my payment of the judgment referred to against Mrs. Natlor. 
20th X. To the twentieth cross-interrogatory he answers: The 
money of Mr. Allison Nailor, Sr., and was paid by me by his posi- 
tive direction. 


J. W. CLARKE. 
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¢ UNITED STATES OF AMERICA, } 
SS 


Western District of Texas. ‘Si 


I, FC. Dell, a commissioner of the circuit — of the United States 
for the western district of Texas, do hereby certify that in 
18? Ppursuahce ot the commission hereto attached, and the stipu- 
lation of the solicitors forthe parties attached hereto, [ caused 
the witness, James W. Clarke, to come before meat the time and 
place set forth in the caption ot this deposition, and atter being duly 
~~ sworn by me, as set forth therein, the said witness made answers to 
the interrogatories and cross-interrogatories attached to said com- 
mMisslon, which are herewith returned, Loge ther with said commis- 
sion and stipulation of counsel, and said answers were written down 
by me in the presence Of said witness as he delivered the same, and 
afterwards signed by said witness in my presence, and the same are 
herewith returned. 
185 | further certify that I am not of counsel or attorney to 
either of the parties tO said sult hor interested in the result 
thereof. 

Given under my hand and seal, at office, in the town of Eagle 
Pass, county of Maverick, western district of Texas, this 21st day of 
May, A. D. 1880. 7 

Yr. C. DELL. 


_ U. 8. Commissione r, Western Dist. of Texas. 
» ys, Pe: 


J. W. Clarke: 
Send me ten dollars. 
Jan’y 12, 1872. 


ALLISON NAILOR 
ie oe 


Ree'd, Jan. 26th, 1872, of Alison Nailor seventy-nine dollars &°, 
> = in full for fine and eosts, fil. fa’s Nos. 9160 & 9161, District of Colum 
bia vs. C. Conley. 
A. SHARP, M’sh’l, 
Per L. M. GRAVES 


184 In the Cireuit Court of the United States for the Western [Dis- 
trict of Texas, at San Antonto. ; 


I, W. C. Robards, clerk of said court, do hereby certify that F. C. 
Dell, whose genuine signature Is affixed to the foregoing certificate, 
is and was a commissioner of the United States for the western dis- 
trict of Texas at the time of filing said certificate, and that all of his 
official acts are entitled to full faith and credit. 

In testimony whereof I hereunto set my hand and affix the seal 
of said circuit court, at San Antonio, Texas, this 24th day of May, 
A. D. 1880. 

[ SEAL. | W. C. ROBARDS, 
Clerk of said Court. 
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185 Notice to take Lestimony for Complainants. 
In the Supreme Court of the District of Columbia. Equity. 


RacHEL D. NAtIcor ef al. 
vs. . No. 6658. 
CATHERINE ConLry.  } 


To Messrs. Carrington & Carrington, sol’rs for defendant : 


We hereby give you notice that on Monday, the 28th day of April, 
A. D. 1879, at 3.0’clock Pp. m., at the office of William A. Cook, lesq., 
No. 617 Louisiana Ave N. W., Washington. D. C., before Arthur 
Browning, Esq., an examiner in chancery of the supreme court of 
the District of Columbia, we shall proceed to adduce testimony on 
behalf of the complainant- in the above-styled cause in support of 
the allegations of the bill filed therein. 

Very respectfully, COOK & COLE, 
Sol’rs for ( ompl'ts. 


Service acknowledged this 24 day ot A ril, 1S79. 
CARRINGTON & CARRINGTON, 
Sol rs for De re 


186 Certificate of Kramin PS MT. Chanee ry fo Volume One. 
In the Supreme Court of the District of Columbia. Equity. 


RacHEL D. NatLor ef al. ) 
vs. s No. O68. 
CATHERINE Coney et al. | 


We, Arthur Browning and Irving Williamson, examiners in chan- 
cery for the supreme court of the District of Columbia, do hereby 
certify that the annexed depositions, included in vol. one (1), being 
from pages (!) to two hundred and twenty-nine (229), both inclusive, 
were reduced to writing by us respectively in the presence of the 
witnesses therein named and in the presence of the counsel for thi 
complainants and defendants, the said witnesses having been first 
duly sworn to testify the truth, the whole truth, and nothing but 
the truth touching the matters in controversy in the above-styled 
Cause. 
| ARTHUR BROWNING, — [sEA1. ] 

Kraminer un ( hanes ry. 
IRVING WILLIAMSON,  [seat.] 


KRraminer in Chancery. 
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18 / Deposition of Washington ib Nailor. One of the Compla rnants. 
(filed Jan. 84 ISS1.) 
» 
In the Upre me Court of th District oft Columbia. Equity. 
} « 
RAcHEL D. NaAtor et al. ) 
VS. No. 66058. 
CATHERINE CoNLEY. } 
2 LPurspay, April 29th, 1879—2 o’el’k p. m. 
Met paren to notice hereto attached at the office of Col. Wim. 
A. Cook, No. 617 La. Ave., Washington, D. ¢ 
Presc nt: (. te ‘ol ’ of ounsel ior thie COMM] plain: ints, and Messrs. 
aoe ae Rutherford for th defendant. and the witness 
} ] } } } Rigs 
WASHINGTON ‘T. NATLOR, Who, being produced and sworn on_ behalf 
of complainants, dic depose and Say as follows: 
By Mr. CoLe: 
@. Are vou one of the plaintiffs in this suit ? 
A. Yes 
(), W here do you reside 
LSS . ae the [tap rial Liotel, in this C1LY. 
(). Tlow long have you resided there? 
~ A. A few davs 
@. Where did vou reside before that time? 
; A. At 612 on 13th street. 
@. How long did you reside there ? 
A. think S11 last bipieuilier 
Q. What relation were you to Allison Nailor,senior, now deceased ? 


A SO]. 

When did your { 
Janu ary the ( 
Stute who are his other 


Allison Neulor. 


heirs ? 


Rachel E 
rachel re 


ale 


jUnIOP, 


®. Did he leave a widow living ? 
A. Yes, sir; Rachel D. Nailor. 
J. Is she cates Ot the children al 
A. Yes, sir. 
(). Where was vour father living at th 
A. With a prostitute on 12th street, at 
nally. 
AJ. Llow ltOng prior to his death 
1S) with Vour mother ? : 
A. Sinee the fall of 1S70 
Q. Where did he live from the fall of 


. . } j 
of his death 


etweel | Yand > 


— 
~ 
— 
— 
— 


A. On 17th street | on 
18th streets: on E near 21st or sen On 
Street between L md M : again 1. 14th 


h street, and at other places. 


at 306 on 121 


l4th 
street south: 


Trimble, Fran Marion 


Cc € + 


ove named ? 
. time of his death? 
No. 306, with Kate Con- 


been since he lived 


had 


1S70, when he left home. 
t between 17th and 
street south : Ol} Sth 


and afterwards 


E stret 
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@. Who, if any one, lived with him during any or all of this time, 
or with whom did he live? 
A. Miss IXate Conley, during all that time, and at all those differ- 
ent places. | 
@. Where did your mother live during that time? 
A. At 612 on 15th street N. W., in this city. 
. In aa house ° | 
190 A. My father’s. 
A. I do. 
(). How long have you known her? 
A. I think since about 1869. 
(). Where did you first see her? 
A. On 12th street. 
Q. When did you first see your father with her? 
A. I think before he left home, in the same house that Kate Conley 


Do you know Kate Conley ?. 


) 
‘- 


lives in now. 

(). About how long was this before he left home? 
A. About one year, I think. 

(). Was she living in that house at that time ? 
\. | suppose so. 

). Who owned the house at that time ? 

~ My fa east 


How often did you see her in that house before your father left 


| cannot recollect, but I don’t think many times. 
LI (). State, if you know of your own knowledge, whether she 
lived in any houses belonging to your father before he left 
home: if SO, for about how long? 


A. I cannot recollect now. 
(). State, 1f you know, about what time your father became ac- 


i l 
inted with Kate Conley. 
A. It was some time before he left home. but where | cannot tell; 
|. 


[ think at a house on 1vth street called the “ lron-Clad” or “ Iron 


Door ;” it had been a house of prostitution for years. 

. State fully the circumstances under which your father left 
home. 

A. The last time he was home I went after him when he was on 


a spree and brought him home. He got very abies to both mother 
and me, and persisted on going again; started out of 
L192 the house ONnCe, twice, or three times. I would gO oul in the 
street and bring him in again, and each time mother begged 
and tried - make him stay. The last time he went out as far as 


the corner loth and I streets, about one-half a square from the 
house. | vei after him again, and brought him back; he became 


more violent and abusive to mother and me; we both begged him 
to stay, but he would go; I then let him go, and would not go after 
him again. He did go, after we had done all in our power to keep 
him at home. He then left, and that was the last time he ever was 
in our house.’ 


nee nee eats 
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When you went to bring him home on this oceasion, 
193 where did Vou find him ? 
A. I think on 17th street, where he was with this woman 
C onley 
d. Did you see her on that occasion ? 
A [ think I did. 
Was your father with her? 
A. Yes, sir; wherever it was; but it might not have been at that 
house. 
). Both in the same room ? 
A. Yes, air. 
). What of room was it? 
A. To the best of my y knowledge, it was on 17th street, in the see- 
| story and the front room of the house, and in a bed-room. 
). What time of F the day was it? 
A. Ten or eleven o’clock at night; it may have been later 
(). Who, if anybody, went with you on that oceasion ? 
A. The time I speak of nay not have — he last time |] 
194 =took him home, but on this particular night I know my 
ther was up to this house on 17th street, b etween D and E, 
with this prostitute, IXate Conley. It was late at night, and I rode 
or drove past. It was raining very hard. ‘There were no houses on 
the opposite side of the street from thi is li USK [| noticed ACTOSS the 
street two females standing in the rain. I did not know or think 
who they were. I went home some time after. My sister was very 
much exeited at the time, and [ told me that mother and our old 
servant woman, named Lavina, had gone to look after father}. (That 
portion of answer In brackets objected to by def’t as hearsay.) lf 


—<_ 


then oceurred to me who the two females were standing 
195 = in the rain across the street from this house. I immediately 
went up to 17th street, and found my mother and an old 


servant standing opposite the house in the rain. I then tried to get 


? 


mother and the old woman to fO home. I then went into = 
house, went to the second-story front room, and thought I could get 
mv father out the back way without my mother knowing it. ile 
would not answer me. l could hear whispering in the room. I 
then broke the top part of the door out. ‘This woman Conley then 
tried to keep me out of the room, and Fave me sone abuse about 
my mother. [I In t her and knecked her down. I then got 
196 =into the room, oa probably hit her several more times. [| 
found my pale in the room with her, and both undressed. 
[ then took my father home. 
(). State what a father’s condition was at that time. 
A. Very much under the influence of liquor. 
(). State what efforts you made to induce him to go home, if any. 
A. The day after I. struck this prostitute she had me arrested and 
fined, I think about twenty-seven dollars. my father would always 
vo with me after I got large enough to force him to go, if he did 
not want to. I cannot remember oe iti on that oeeasion I had 
to urge him to go or not. 


See een eteeemartremrnetr wae Uulenswuanonalnisoninn wie 
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What. if anyt hing, did Kate Conley say al that time about his 
going hom Susie you 4 


‘Or 
Q. Was this dic bila on which you say your fat! 


— 
< 


left 


——] 
—_ 
—) 


id went back after vou got him home? 

ee I cannot recollect at present whether 1t was or not. 

@. About when was this last oecurrenée you have been speaking 
of? 

A. I cannot state the year now, but I can find out from 
lice court records. 
(), About how often aid you | oo for your father to take him home 


x 


prior to the time of his leaving home finally—say for the last year 
or two of his remaining al home? 
A. A great many times. 
(. Where did you gene rally find him on these occasions ? 
A. Aly VaVsS i) 1} ie lowest drinking places OT the COUIINON- 
198 est houses of prostitution in the city. 
Q. How frequently on those occasions did you find him with 
Kate Conley ? 


A. J ecannotsay that; I recollect very well another oceasion, when 
Kate Conley lived on E street, near the observatory, I went there 
she denied to me that my father was there; she afterwards acknowl- 
edged that he was, but she would not let hini come; she said [ could 
not get in, asshe had a big dog in the house, which I could bear 


bat rking she Was al the second story front window: she hot only 
_ ; ; 
| she would not let him come AWAY, but Pave me some WMpu- 


dence; I picked up a paving stone, threw it at her; it went 


Salt 


199 ~=—s through the blind and sash; she then left the window; |] 

then tried to break in the door, and heard her urging this 

dog; before | could break in the door the man I had watching the 

back part of the house called Me, and said my father had come Oul 

the back way; I then got him, and took him home; there were a 
. st 


= sae tent Lar nenact a ] , 4 » aura wary ' 
oreat Many otvpnel occasions that rPOuna MV Tathel with ete (.Oon- 
: 


ley, al different places ‘ na abou t the time threat he finally 


‘ 17 ‘ oe - & : ig : } : . Se } i] ; tg . 
(). \\ hat Was Vou! father’ ~ abil In relation -to the use of 1ntox!l- 
apet ieee - a kt + é } t : co | 11) v4 
eating drink prior to and al the time of his leavine hom 


At this point the examination was ‘adjourned until Wednesday, 
the 30th of April, at 8 o’clock p. m. 3 


A. BROWNIN( 


Lexa ECTLeT., 


200 \WEDNESDA i # April SOth, 1sS79—S o'clock Pp. m, 


Met pursuant: to adjournment. 

Present: Counsel on either side and the witness, WaAsiHINGTON 
T. NAILOoR ; whereupon the direct examination of the latter was re- 
sumed, as follows: 


By Mr. Coie: 


. Question repeated left at last examination. 
A. He has been drinking ever since I can recollect, and would go 
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on sprees for weeks at the time, and towards the last he kept getting 
j — | 

Q. Say the last two years that he was at home, about how frequent- 
did he go on the sprees as you mention ? 

A. Very often. | 

@. When he went on such sprees to what extent did he become 
intoxicated ? 

es 20] A. I have seen him very drunk, and these sprees at times 
ae would last for two or three weeks; sometimes they would not 
be as long. 


(). And would he be drunk all the time he was on the sprees ? 
A. Yes, sir; that is, as often as I would -him. If he was not 


drinking he would not stay away from home. 

Q. About what proportion of the time during the last two years 
he was home, or about home, was he drunk or under the influence 
of intoxicating liquors ? 

> A. Sometimes he would stay for two or three weeks, and then go 
ff from home for two or three weeks; sometimes he would stay 

home two or three days, and then LO olf for two or ies 
202. weeks. The time of his being on and off sprees during that 
time was pretty evenly divided; at any rate, toward the last 
few vears he ee from home more than during the previous years. 

4 (. What effect, if anv, had his drinking produced upon h is health 

and his mind at i time he left home 

A. His health kept getting worse, naturally, from drinking and 
exposure which he would go through while on these sprees. As far 
as his mind —,I have often noticed that 1t Was Impaired very much ; 
worse in latter years than when he first began to drink, and while 
he was on these sprees he was not colipetent to attend to business 
of any kind, nor neither would he hardly ever attempt to 

203 attend to any business. About all that he would do would 

be to squander all he could get hold of, or allow a gang of 
thieves or prostitutes to rob him. 

" ©. What was the usual health of your fathe 

was Impaired by drinking? 

A. As 200d as aby man’s. 

Q. What was his occupation or business as fongas he had any 

A. Livery business, mail contractor, farming, and speculating In 

most anything. 

(). How long did he live in Washington ? 


‘; 


—) 


in vears before it 


‘2 


A. About fifty vears; I think he has wipe here ever since I ean 

= remember and forsome years before; Lam thirty-five yearsold. 
204 (). State whether he was at time ‘du ring his life, since you 

can remember, an active, energetic bicivou man, and up to 


what time he continued tO be such. 

A. Up to the year 1862 or ’3, [ don't think there was a smarter o1 
more shrewd business man in Washington, except when he was on 
these sprees [ have spoken of, and had, UD LO that time, accumulated 
all t the property he had, and he has hot accumulated ra! single dollar’s 
worth of real estate’since: but,on the other hand, since 1862 or 1868 
he has gotten rid of a great deal of property, and neglected it, and 
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would not t keep it in repair and pay taxes on it, and did not seem to 
care about trying to make any more; and had he not been 

205 unfortunate about drinking I think he would have been one 
of the wealthiest men in Washington. 

Q. From and after the year 1862 or ’3 what were his business 
habits up to and until he left home? 

A. They were very poor, and he did not attempt any business. 
He has not been in any business since about 1862 
©. What attention or care, if any, did he bestow upon fis prop- 
erty, say, from 1862, up until he left home’ 

A. mae s deee He would leave it to first one and then another 
of the family, before he left home, to attend to. | 

Q. Up to what time did you remain at home asa member of your 

thers family ? 
206 A. Constantly up to 1870, and after he left home. 

®. What was your mother’s treatment of your-father dur- 
ing the time that he remained at home ? 

A. As good as that of any wife on earth could have been. 

@.‘Do vou know whether any efforts were made by her, or any 
otter members of the family, to induce Vour father to return home 

fter he had left and gone to live with the defendant ? 

A. IT have known mother not only one time, but hundreds, to go 
after him by herself, and get him out of the commonest drinking 
places in town; also to houses of prostitution; and I have often 

known her to come. when they lived in PON OY 
207 Maryland, eloht miles, and drive here to the « 1by at nights, 

both in winter and summer, and find him in some low place 
and take him and drive back to the farm sagen him; sometimes she 
would come Dy herself, and sometimes with some menibers of the 
family ; and it was about Paani am ives ai this city, previ- 
an Montgomery COUNTY, and also since we-returned 
from the farm and have lived here, and Up to the time that he left 
home for wood, [ know she did all in her power, [ know that 
- used evi ry and all means in her power, after he left home, 
to induce him to return, and that before she brought her suit 
208 against him for a separation I know that I have been atter 

him when he was on these sprees hundreds of times, both day 
and night, before he left home. I have been after him since, and 
have talked with him a great many times to get him to leave this 
woman Conley and to go home. I have threatened and hit this 
Womanh Conley, and [ also talked with her and offered te pay her 
a oe ag ad reasonable sum if she would leave him, 
or make him leave her, as | was anxious to save the family from 
disgrace, and ets de cams wnatho: from so much worry. 


(). In your answer to the last question you speak of your father’s 
living in Montgomery county, Marvland; when and how iu 
he live there ? 
209 se asi ect the year 1854 or 1855, to 1861 or 1862. 
Then, in your answer to a former question where you 
state that i had hae n Washington for fifty years, do you mean 


GN is Uaioe 7 Maio bs lived here fifty years in) sueeession ? 
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A. With the exception of ag time when he lived in Montgomery 
county, and when he lived in Montgomery county he was transact- 
ine business in Washington. : 

(. How frequently did you see your father after he left home in 
1S70 and went to live with the defendant ” 

A. I saw him very often. 

Q. What were his habits as to the use of intoxicating liquors 
210 after he left home ad up ae il the time of his death ? 
A. He was a drinker, and I have seen him very tight. 
(). State whether the frequency or intensitv of his drinking and 


) 


} 
; 
i 


spree Ing became enhanced after he left home 
A. Yes, sir 
®. To how great an extent? 

A. I have seen him a orreat ey ed times when he was untit to 
attend tO business. [ did hot se » him as often after he lett hot me as 
did before, but I saw him drunk afterwards quite as fre que ntly. 

(). What business, if ahy, did he do after he left home? 

A. None. 

. Who looked after his property and collected his rents for him 
after he left home? 

A. For awhile James W. Clarke, his son-in-law, then I did 
pil for awhile, then my brother, Allison Nailor, Junior, and just 
previous to his death, or a few months before, I did again. 

(). How long did vou attend to his business for him before your 
brother Allison commenced ? 
A. Only a few months. 
). What was the reason of your quitting, 1f any * 
A. After I had collected for a few months and we were settling up 
| showed him where I had given mother some money, and he 
told me not to c1ve her anV More , [ then told himif he thought 


( 


, , . ‘ ' , cy . rat i> Bi l P ‘ 1’ Lan u17 | t 
that Vay | would have no more to do WIth It. i vave nIM What i 
} s : : |] > H . 
had left and he gave me a receipt in full and | quit 
< i ! 
() Atter he left har ‘ W i} i cLiiGd 1} VV ( j an SPC IG TS 


v° 3 
time? 
212 A. In this citv with this woman Conley 
@. In answer to a former question you have given the 
houses in which he lived after he left home: whose houses were 
they 
A. Three of ' them belo ore | to my father: the others were rented 


S 
by him Or Kate ( ‘onley, aon | know Which. 

Q. Do you know how much of the time hespent in and about the 
house and in her presence 

A. |] ‘as seen him very often in those houses with her, and I 
know that he would sometimes stay there for two or three weeks at 
a time without coming out, and I think spent a majority of his time 
there. 

(). Do Vou know of his having CONC AWAY Irom the city vith the 

defendant at any time ? 

215 \. Never, except going to Montgomery county wi 


ith | 
How frequently did you know them to go tl 


iere ae 


gether ? 
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Pa I have heard it often: I have never seen them there: I know 
their having gone there. 
“2 State whether you were 
father’s physical and mental condition in the 


7 


acquainted with and knew your 
latter part of March, 

1S735. 

A. Physically, he was in a very bad way; he was in very bad 

health, and his mind was very much impaired ; he was old, feeble, 

and elildish. | 


(). State whether, in vour opinion, he was mentally capable on the 
29th day of March, 1878, of transacting. and fully comprehending 
lmiportant business, and whether he was competent on that 

214 day of makin 1o the cOonVveyahces to the defendant mentioned 


A. most positively think that he Was not col Nn pet 1) 
Q. What was his physical and mental condition in 1872—say, in 
November of that year 
A. I dont think it Was cvood, and don’t think it has been vood for 
the last eloht or ten -vears. 
Q. State whether, in your opinion, he was competent on the 27th 
of November, 1872, of making and comprehending the conveyance 
that date to the defendant mentioned in the bill 
A. I do not. 
(). State what influence -1f any, the defendant had or exercised 
over your father, 1f you know. 
aed A. I know she had influence enough over him to induce 
him to leave a vood home, ad GO cl W ife, an his y hal ldren, and 
to live with her, and to support her in luxury, and to make him 


i a 


a . } ] - 
deed her a Oreal deal ot his property. 

Se : | 4 ae ai es eo or 
What knowledge, if anv, have vou of his appearing In court 


ty ] . We +) 
} the det ndant at any time: 


d Saw them there 1 Loge thre ; ‘ and knew he paid her fine. 

(). In what court was that “ss 

ee PRO ae the erlminal court of this District, 
and in the Case. 

(). What oul lates? 

A. | cannot sa Just how. 

Q. What was she prosecuted for on those oceasions? 

A. I think for selling liquor, on E street between 17th & 1Sth, 


ithout a license. 
216 Q. Whatis the value of the property mentioned in the 
alleged deed of the 27th of November, 1872, filed. with the 


A. I: ge think it ought to be worth $5,000.00 now. 
Q. is the same condition as to improvements that it was at 
the acs of the conveyance t 

A. It has been improved since by another story or French roof, 
ind by general repairing and painting. 

Q. About what is the value of the improvements that have been 
» 


made since the conveyance 
A. 1 could not say that. 
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o8 CATHARINE CONLEY VS. RACHEL D. NAITOR ET AL. 
220) Turspay, May 6th, 1879—1}.0’clock, p. m. 


Met pursuant-to adjournment. 
Present: Counsel for the re spective parties and the witness, W. T. 
NAILOR; Whereupon the cross-examination of the latter was com- 
meneed., as follows: 


By Mr. RuTnHeRFORD: 


Q. You said something about the time and place when you met 
Kate Conley: can you fix that time and place more positively than 
when you stated it at first ? 

A. I stated it was on 12th street, but since then I am oe age posi- 
tive that I saw her on the corner 7 los street and E street, which 
was previous to the time she was on 12th street. 

(). When was that? | 

A. Some tine between 1565 and 1870. [ can’t say which 
221 ~=year. It was in a common restaurant and a place of lewd 
women. 

(). Did you ever see the defendant Conley at the house on 12th 
street, where she now lives, prior to 1879? 

A. I swore that I did, and I don’t.think I am mistaken. 

(. Can you fix the date when you saw her there, and who was 
there, and under what circumstances ? 

A. It was previous to the summer of 1870. [ went there after my 
her when he was on aspree. | think Mr. France and Charles 
rown were with me. | 
®. Who lived there? : 
A. I cannot say now. It was either a restaurant or a house of 
prostitution; that is my recollection. 
Do you know that the defendant Conley lived there 

222 A. She may not have lived there. To the best of my 

knowledge, I saw her there. 

(). Were vou in the habit of going there frequently ? 

A. I have been to so many places and at so many times that I 
cannot say. My father had ten or twelve or more houses belonging 
to him that were rented as houses of prostitution Or as drinking 
places, and when he went on sprees I would find him in first one 
place and then the other, and also in other places not belonging to 
him. I have been so many times in my life after him that it is im- 
possible for me to now locate the places or fix the number of times. 

Do you remember your answer in the case of Allison 
223 Nailor, junior, against Allison Nailor, senior, Kate Conley, 

and yourself ? 

A. I do not recollect it. 

®. Were the statements in that answer true ? 

A. If I swore to them they were. I don’t recollect of aiiecs read 
it at all. 

(). What were your relations with your father after the divorce 
sult? 7 

A. When he was not drinking we were friendly enough ; when he 
was drinking he would abuse me fearfully at my own place, and 


tat 
B 


) 
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before my neighbors and customers and negroes. IJ never did him 

a dishonorable act 1n my life, and I don’t think he would have 
abused me as he did if he had been in his right mind. 

QQ. Was there not some feeling between yourself and your 

224 father in consequence of your taking sides with your mother 

In that suit? | 

A. There was none on my part, and I « 
anything against me for it. although his actions showed that he had. 
He would abuse me to-day, for instance, and the next day would 
speak well of me to parties. 

(. What actions do you refer to? 

A. When he was abusing me he would probably get after me at 
times because I would make remarks about him living with this 
harlot, and I have no doubt in my mind but that this woman would 
oiten get him to come after me and abuse me. — 

Q@. Did his treatment of you differ from his treatment of your 

brother Allison ; and, if so, in what respect ? 
220 A. I have heard him P1Ve it to him mahy a time when he 
was drinking. He would give it to all of us, and then after- 


~ 


mE i | : . > = ] 
n't think he really nad 


a. 


wards he would be friendly. 
@. When your father was not drinking was he not of a kind and 
pleasant disposition, and what was his character when intoxicated ? 
A. He was quite a different man when sober, and had it not been 
have been as 


for his drinking and keeping low COMpany he would 
good a Man as any one. 
(). Do ] understand you that when 
headed and hard to manage ¢ 
A. You do. 
(). Who was your father’s avent at the time his rents were seq ues- 
tered under the order of the court ? 
A. I cannot tell that now. 


] alia ii eat a See 
ie was drinking he Was hard- 


@. Did he not attend to it himself. 
ZZ0 A. ] don’t think he did. Call tel] whowas DY tO-Inorrow 


by SOME papers | have. 

(. Who was his agent before the commencement of the divorcee 
suit? 

A. i cannot tell now, but will to-morrow. 

(. Did he have any agent at all, or attend to his business him- 
self ? 
A. I don’t think he has attended to business for some years pre- 
vious to that. Mr. C‘larke Was his agent, l was his agent, and 11 
brother Allison Was his agent. He changed about first one, the 1} the 
other, as he felt like it.. I have also seen,and have now 1n my pos- 
lev: but cannot state the date. 


sesslon, receipts signed by Kate Conk 
(©. How often did you see your father during the last year 
22/7 ~—s of his life? 
A. Nearly every day he was out. 
(). Do you remember your father coming to see you at your place 
of business? 


A. I do, sir. 


ok 
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&} 
would he stay ? 

A. It is impossible for me tostate now. I made no memorandum 
of his visits. He was very friendly to me the last five or six months 
before he died. 

Q. Did you have any business transactions with your father dur- 
ing “the period referred to by you 1n your last answer’? 

A. I did, sir 

Q. What was the -reason of your discontinuing to act as your 
father’s agent? 

A. Because he objected to my giving money that I collected 
228 of his to my own mother. 
(). Did he not hold you to a very strict account 

A. I havea receipt in full from him. I did business with him, 
and he left it with me, and when the amounts were settled he gave 
me areceipt in full. I made out the statement myself and can pro- 
duce it. He did not know what money I collected, and from what 
houses. I had powers of attorney from him, and was doing what 
[ thought was best and proper. [I gave mother all the money she 
asked me for. | spent some for repairs on the property. | LAVE 
him as little as I possibly could. My object in doing that was to pre 

vent Kate Conley from getting it, as I knew she got all he 
229s got, and I believe that if I could have carried my, plan out a 
little while longer, by depriving him of money, I think this 
woman would have left him, and that he would have been home 
with his family. 


Q. How frequently would he make those visits, and how long 


7 


@. When was you your father’s agent, and for how lone ? 
A. | have been acting tor him Sever since Call) recollect. About 
1869 or 1870 he wanted me to attend to his business altogether. 


told him I would not unless he gave me written authority. This 
was at a house on E street, between ] 7th and 18th street-, where he 
was living with this harlot. This same written authority I had up 
to the time of his death, and he never countermanded it. 
230 Q. Will you please produce the authority and receipt that 
you speak of ? 
A. I will at the next meeting for taking testimony. 
Redirect by Mr. Core: 
Q. State when you ceased to- attend to your father’s business as 
his agent. : | 
A. A few days before his death. 
Be Did you attend to it all the time, from and after the execution 
the power of attorne vy in 1870 or 1871, until a few days before his 
eer | 
A. No, sir: only at intervals. 
About what part of that time did you have charge of it? 
A. Only a few months about 1870, and at different intervals from 
that up to 187 8S, and then for the las st five or six months previous to 
his death. 
231 (). After 1870 who had charge of his business when vou 
did not? 5 : 
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A. My brother, Allison Nailor, junior. 

(. Can you produce, at the next session for the taking testi- 
mony, receipts which you have referred to, given by Kate Conley, 
for rent? 

A. I can, and will. 

(). Stat fully the business transaction or transactions which you 
had carer your father during the last year of his hfe, referred to by 
vou In your answer to a stion on eross-examination. 

A. | Ol cl thirty-year ie: ‘from him (1) ie skalae | now occupy 
for fifty dollars a month iad the taxes; I have attended to a great 
for him, and had a great many confidential 


a <a 


deal of business 

932 talks with him during the last few months of his life i n regard 
to the way he was shen, who he was living with, and what he 
was doing with his property. One conversation came up about his 
bringing this bastard « Vita to my place of business; I told him that 
he must not let him come there again, as I did not think it was safe, 
read in a horse-t trough and held 
asturd there again, and we then 
ld, and said that he knew he 
try and get away from this 
dia different life. I 


because he might get struck on his | 
there. He agreed not to bring the b 
had quite al talk. He eried like a c] 
had been doing Wrone, and would 

woman Conley and do better and lea 
230 then talked with him about giving deeds for his property to 

these bastards, that I did not believe were his ehildren. and 
he acknowledged to me that he had done wrong and made a mis- 
take in making the deeds, and that he did not believe that they 
were his children. I are@ued with him in this way: that a common 
woman could not be honest to any man, more particularly with a 


ee 


nian of his agve—about sixty-three or sixty-four vears of ale. 
(). About what time was this conversation you have just spoken 
of ? 


(The preceding question and answer of the witness is objected to 


by counsel for defendant, generally.) 
A. There were several conversations of this peda Sd 
254 all occurred in the months of September, October, November, 
and December, IS7S. a very short time sie to. his ck 
Q. Was any one present at any of these conversations ? 
A. I think Mr. France heard part of them. : 
Q. What, if anything, did your father say to you in these conver- 
sations or any others in relation to the influence that Kate Conley 
9 


extended over him ‘ 


4 
Ll.) 


(Objected to generally by defendan 
A. He never said in direct words, but from talking with him he 
to understand that he wanted to leave her, but that for 
some reason she would not let him. I know myself that she was 
constantly running after him about the time that he left home 
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gave me 
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230 Deposition of Matthew Trimble, One of the Complainants. (filed 
Jan. 13, 1881.) 


MatTrHew TRIMBLE, being produced and sworn on belialf of com- 
plainants, did depose and say as follows: 


By Mr. Cone: 


My name is Matthew Trimble; I reside at No. 614 13th street 
northwest, in this city; Iam the husband of the oldest daughter of 
Allison Nallor, senior; her name is Rachel Elizabeth. 

@. When were you married to the complainant, Rachel I. Trim- 
ble? | 

A. November 25th, 1869. 

@. Were you acquainted with Allison Nailor, senior, in his life- 


time ? 
A. 1 was. 
@. When did you first become acquainted with him ? 
236 A. I think in the fall or winter of 1865. I was introduced 


to him by my present wife. 

(). How intimately did you know him from that time until his 
death ? 

A. I saw but little of him up to the time of my marriage. Dur- 
Ing the vear 1870 [ saw him almost daily, and after he left home 
the last time | only met him occasionally. 

(). About what time did he leave pias permanently ? 

A. I think some time in the winter of 1870, the latter part of the 


(). Elow frequentiy did you see him about that time ? 
A. My last experience with him pce to his leaving home was 
some time in the fall of 1870. Mrs. Nailor asked me one evening if 
! would be kind enough to go to the stable and see Wash., or 
237 oneoft the boys, and see if they could find Mr. Nailor and 
bring him home. Failing to find either of the boys, I was 
directed to a store or restaurant on the corner of 13th-and-a-half and 


1) streets—to Burke’s store or saloon. I found Mr. Nailor there, and 
asked him if he was ready to go home. He had been ieinkiny 


considerably and hesitated for some time, and he told me that he 
had another engagement for that evening which he was compelled 
to fill. He finally consented to go home, and on the way I asked 
him who the engagement was with. He told me that it was his 
usual engagement that caused all the trouble in the family, and 

that he did not believe he would ever be able tO Pel rid of 
258 her. Mr. Nailor talked considerably on the way home. His 

wife met him,and,[ think, sat up nearly all night talk- 
ing to him and urging him to change his mannerof living. He 
remained at home at that time, 1 think, for nearly three weeks. 
One day he visited me, about that same time, to go with him to 
Rockville, and we went in a buggy together. On the way to Rock- 
ville, at Tennallytown, he stopped ata little store and I remained 
outside. When he came out, about an hour afterwards, he was very 
much: intoxicated, and the balance of the ride to Rockville he de- 
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voted to urging me to accept the agency for the management of his 
property. He said he would P1Vve me absolute control of his prop- 

erty, to do with it as I saw right and proper. We returned 
239 LO Washington that evening about eleht (dS) o'clock, and he 

refused to go to his home, and the next I heard of him he 
was down the river with Mr. Rowe and other parties, and since that 
time I have only met him oécasionally. 

(J). W hat were his habits from the time you became acquainted 
with him, until he left home? 

A. Up to the date of my marriage I did not know him well 
enough to know his habits. After that time 7f he stayed at home 
Lwo or three weeks ata time: he was in the habit of Setting on 
sprees, and his wife and his son Wash. would hunt him up and 
bring him home. 

(). What was his dispositson when under the influenee of iIntox1- 

eating liquor ? 
240) A. He was unreasonably abusive. 
(). Was it easy or hard to control and influence him when 
in that condition ? 

A. With a person with whom he had confidence I believe it would 
be Very easy ice infli UeHCe him LO do host anything. I have ho per- 
sonal experience of this, however. 

(). How far from his residence did you live, from the time of your 
marriage 3 to the time he left home 

A. The first nine or ten months at his house, and from 

the present in the adjoining house. 

Q. What opportunity, if any, did vou have during that time for 
observing what his treatment was at the hands of his wife and the 
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other members of his family ? 
A. I was in Mr. Nailor’s house daily, and Mrs. Nailor’s 
2-1] conduct to Mr. Nailor on all oceasions and under all cirecum- 
stances, whether he was drunk or sober, was such as would 
be expected from a good, true, and devoted wife. She was much 
more considerate and gentle in her conduct towards him than | 
thought could be possible for any woman under like circumstances, 


? 
; 


and his — lren ulso treated him With tae ULMOstI respect, 


(). What efforts, if any, were made by his wife or the members of 
ha Sint 4 O wees him to return and remain at home? 


At this point the examination was adjourned until Thursday, 
May 8th, 1879, at 13 o’clock. 
A. BROWNING, 


examine I. 
P49 May 8, 1879—1.380 o’cloek p.m. 


Met pursuant to adjournment. 

By reason. of sickness of A. Browning, sq. examiner, by consent 
of parties the examination was continued by Irving Williamson, 
examiner. 

Present: C. C. Cole, Esq., of counsel for com plainants, 1d Messrs. 
Carrington, Jr., and Rutherford for defendant ; sinieaauell the ex- 
amination of Mr. TRIMBLE is resumed : 
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(). What efforts, if anv, were made by his wife or the members of 
the family to induce him to return and remain at home ? 

A. I know that in the summer and fall of 1870 Mr. Nailor was on 
a number of sprees, and on these occasions his wife and other mem- 

bers of the family would LO after and bring him home, and 
245 all possible meauis used to induce him to remain. at home, 

and both his wife and children did everything in their power 
to make it pleasant and agreeable for him, 

(. Do you know the defendant, ¢ atharine Conley ¢ 

A. I believe I OLY Saw her OlWCe, ON the evening of the day Mr. 
Nailor died. | 
(). Where was that ? 

A. At the house where Mr. N: sage! died, on 12th street. 

() Were Vou present when om Nallor died? 

A. I was not. 

() How long after his death before you went to the house where 
he died ? 

A. It was about seven-o’clock in the evening. I think he died 
between one and two o'clock of the afternoon of the 6th of January. 

(. How long were you present at that house on that 
244 occasion ? , 

A. I went there in company with Allison Nailor, Jr.; Mr. 
Gawler, undertaker, and Deputy Marshal Williams, for the purpose 
of having the body removed to 612 13th street. We remained, ] 
should think, between ten and fifteen minutes, and then took the 
body to G12 13th street 

Q. What conve conti if any, did you, or any of the party above 
mentioned, have wit the as ec nd: ltib ON that occasion ? 

A. Whlhien we were — the house, in the room with the body, and 
the Inarshal had stated his business there, this Wothah Conley he- 
Calne Very much excited, ana said she would hot allow the body LO 
be removed from the house until she eculd send tor Mr. Car- 
245 rington and allow him to examine the papers presented 
the marshal. There was considerable conversation and Very 
language u sed bv her: the exact language I do not now rec- 
ollect. The lua ls shal left lis paper, ana sugygt ested that she eould 
keep that; that Mr. Carrington could read it at his leisure, and pro- 
ceeded to prepare the body for removal. There appeared to bea 
number of parties in the room adjoining that in which the body 
was placed. This woman persisted in denying us the right to leave 
the house, until finally some man, to me unknown, told her that 
her safest plan was to allow us to depart peaceably without mak- 
ing any further disturbance. We took the body and left the 

house. . 
246 @. Did you ever have any conversation with Allison 
a Sr.,in his lifetime, about the defendant or his asso- 
clations with her? ; 

A. J nad no conversation with him on that subject, except as in- 
timated in an answer to a question of yesterday. In that answer 
I stated that Mr. Nailor gave as his reasons for not going home that 
evening that he had ancther engagement, and in the conversation 
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cong to his house he told me this woman’s hame was Katie. I 
tried to dissuade him and urged him LO ‘ive her Up, and called his 
rnd | ich he had. Hesaid that 

he had the best wife that God ever gaye to any man, but 

94'7 that he was at present under the influence of another woman, 
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(). What OUSINeSS, I alhyv, Was he encaged in from the time vou hirst 
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uUbntli the time or NIs leaving home: 
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What were his habits during the time last mentioned as to Cili- 


crx. } ‘5 gee } i a aritaty4 t enrttl a a T 
A. Prom the time | first Decame acqualnted with him up to No- 
i 


vember. 1869. [ saw so little of him that I never knew what he was 
done. Atter that time chew of no business he Was trans- 
250 = acting, and have no knowledge of any business he was en- 
eaced in since that time. 
©. Do you know whether he accumulated any property after you 
became acquainted with him ? 


A. J have no knowledge of any property he accumulated since that 
time. 


ocean 
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@. Did you ever attend to his business for him as his agent or other- 


ring of 1870 Mr. James W. Clarke and myself were 


e business,and Mr. ).ailor asked us to collect his rents 
la rke did collect his rents for. [ think. aboutone month. 


4 


in the real est: is 

for him. Mr.C 

| knew nothing of his property; did-not even know where it was 
located. Mr. Clarke and I separated about one month after- 

25] wards in business. ‘That was the last of my business trans- 
actions with Mr. Nailor. 
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Cross-examined by Mr. RurnHEerrorpb: 


\. You Say that on one oceasion ae Nailor solicited you to aecept 
the AQCHIICY of his business. Wa hat the on ily occasion he ever so- 
licited you to act for him ? 

A. I think so. 

(). Why did you decline 

A. In the first place I was very strongly averse to having anything 
to do with the collection of his rents for fear it might enge nder bad 
feeling among other members of the family, and in the next place, 
on the occasion referred to, [ did not consider bim in a proper con- 


"4 


dition to make any such proposition. 
©. You have stated that you did not know of Mr. Natlor 

252 having accumulated any property after 1870. The fact is, is 

it not, that vou know nothing whatever about it, whether he 
The fact is that if he had accumulated any property * | would 
5 Like ly to know. 
Why? Did he talk with you on the subject of his business ? 
| le si not talk with me on his business, but as my wife was 
one of his children we would be naturally interested in the accumu- 
lation of property by him. 
(. As he left home in the fall of 1870, was he, to your knowledge, 
in the habit of communicating his business affairs, as to property, 
to your wile? 

A. When he was at home he was in the habit of talking very freely 
about his property to tse different members of the family ; this was 
prior to the time & left home in 1870. I think my wife never saw 
him after he left home in 1870. : 


M. @RIMBLE. 


290 Deposition of John H. Clark: for Complainants. ( Filed Jan. 
13, 1881.) 


JoHN H. CLark, a witness of lawful age, ag ete sworn, and 
examined by and in behalf of the complainants, deposes as follows: 


By Mr. Coe: 
). Where do you reside ? 
\. In Washington. 
). Give the locality. 
A. New York avenue, between 17th and 18th streets. 
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). How long have you resided in Washington ? 
A. Seventeen years. 
J. Did you know Allison Nailor, Sr., in his lifetime ? 

A. Yes, sir; since 1862 or 1863. 

Q. Did you know him from that time down to the time of his 

death ? 
954 A. Yes, until within a few days of his death. 
id you know him during that 

time? 7 

A. I knew him, seeing and talking with him every few days 

Q. What were his habits as to the use of intoxicating drink dur- 
ing the time you knew him? 

A. He drank a great deal, most of his time. 

(). Did you ever see him when intoxicated ? 

A. Often. 

(). About how often ? 

A. For the first eight or ten years he was under the influence of 
liquor the most of his time. 


(). Hlow was it during the last six or seven years of his life? 
A. He sort ot became tupid like: he once or twice told 
250 me he couldn't drink like he used to; it had got the best of 
him. 


(). Did vou see him intoxicated during the last six or seven years 


7 


‘; 


About how frequently during those years ‘ 

A. Well, I used to meet him once a month or every five weeks or 
sO. Whenever I did see him, until about the last two Years, he was 
under the influence of liquor. He passed by my house whenever 
he went to his farm, so I had a chance to see him 

(. About how frequently did you see him during the last two 
years of his life? 

A. Every two weeks, or oftener. 

(). How were his habits, In relation to intoxication, during those 
two vears; about how frequently did you see him intoxicated dur- 


ae > 
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Ing those two years ¢ 
256 A. I should judge about seven to ten times. 
@. When you saw him intoxicated, to what extent was he 


under the influence of drink ? 
A. Sometimes he could 20 alone, sometimes he had to be helped. 
Q. Did you converse with him any during the last two or three 
years of his life? | 
A. Yes, sir. 


(. How frequently? 


A. I always kept out of his way until the last seven or eight 
months. I always kept out of his way. The last seven or eight 


months we talked a eood deal together. 
©. Do you know the defendant, Catharine Conley ? 
A. I know her when I see her. She lived right opposite me for a 
year or so. | 
(). When was that? 
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A. Along in 1870 or 1871, in that neighborhood. 
®. Was Mr. Nailor living with her at that time? 
A. Yes, sir. | 
o). Did you ever see them together t 
A. Yes, sir. | 
(. About how frequently * 
A. I should judge every day or two for a year. 
(). Did you ever have any conversation with Mr. Nailor in rela- 
tion to this woman? 
A. No, sir. 
@. What was the condition of Mr. Nailor’s health 


). 
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-. 


from the time 


you became acquainted with him down to his death’ 
A. I think his health and mind have been failing for the last 


eloht or nine years. 
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@. Who kept the 3 
oe } ] Ay : he ' . | 
A. A heorTro man owned the building: \I rs. Conlev waited on thie 
customers. 
y} - : ‘ ' } ae P ca ] a? - SR i 
\. What was Mr. Nailor’s business habits from the time vou knew 
aes a t 7 ‘ : — } }; ] } } 
him until his death—what business, if any, did he transact or carry 
on ¢ 
, , ken > by a } +1] 
A. I never knew him to do anything 
; spe ial ce ; 
Q. Did you know him well in the year 1872, and in the spring of 
] K — ‘ 
the yvear 1S7S? 
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‘4 all | sts PF hh; na nd hodw was a 
(). State what the condition of his mind and body was at and 
about these dates, 
Or 4 a 2. "ig } ? ae ae <p 7 > a 7 . 
259 A. He was growing feeble; every little while I would no- 


tice 1t: I used to talk with His mind was 


him about it. 
flichty lit he would commence: t: 


king on a su 


minutes forget what he was talking about and go on to somethine 
else. 

(). What was the general character and tenor of his conversa- 
tions ? 


A. He would frequently Sp ak of his business before the Wal, how 
money he made, and generally wind up that 


ling 


it was done, how much 
he was getting too old for any business, that his health was fat 


Was getting weak. 


fast and he 
@. State whether, 1n your opinion, in March, 1878, Mr. 


~ x . i ps . : 2 
health was in such eondition as to rendet 


, a ‘ : } “ > > . ] ,*% Sat ‘ 
rehend large and important business 


Nailor’s mind and 
him competent to comy 
transactions, and competent to make, understandingly, a disposition 


of his property to the extent, sav, of from $20,000 to $25,000 in 


260 


value? 
[ don’t believe, in my mind, that Mr. Nailor has been com pe- 
to do aly business to the amount of S?0O for the last four or 


five years. 
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Q. State whether, in your opinion, Mr. Nailor’s mind and health 
were In such condition as to render him competent for the transac- 
tion of such business, say 1n the fall of 1872? 

A. I do not think he was competent sinee 1871 or 1872 to 
business ; his mind was wandering and he was very forgetful. 
261  Cross-examined by Mr. CARRINGTON, Jr.: 

Q. What is your business ? 

A. Tailoring business, at 921 Pennsylvania avenue. 

@. How long have you resided on New York avenue, between 
17th and 18th streets? 

A. Sinee 1864. 


@. Was Mr. Nailor in the habit of using liquor when you first 
krew him; and, if so, to what extent ?- 

A. He used. to get very drunk; he would get down and _ have to 
be carried up stairs. This was pretty often; vou would hardly find 
him sober when | first knew him, unless you caught him early in 
the morning. 


(). Did his habits of intoxication inerease or diminish during the 
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©. Now, how did he grow worse, leaving Catharine Conley out of 


) 
A. I don’t know that he used any worse language. He lived in 


Worse places and kept id COMpahyv if) bad Hele invorinoods, 
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Bis : Bi ated : ; - : 
A. I know he was a drinking man. but never knew him to go 
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264 (). our Knowledge, then, OF the tast Clause OT M\ question 


is only derived from the faet that Mr. Nailor and Catharine 
Conley lived opposite vou ¢ 


A. Yes, sir. 


et -- 
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©. Has Mr. Nailor earried on business since the war; and, if so: 
what business ? 

A. I never knew him to do any business at all. 

Q. Can you repeat any conversations between Mr. Nailor and 
yourself within the last two years of his life ? 

\. The last time—I think early last fall, about two or three 
months before his ‘eath—he came inte Mr. Wash. Nailor’s stable, 
with a cane in his hand; he was then very feeble. I got a chair 

for him and he sat down there; he said he was sick, very 
2609 weak, and could hardly get up and down stairs, and ought 
not to be out then. He got up in the course of ten minutes, 


called some one to help him in a wagon, being too weak to walk 


home. 
(). At that time or any other did he talk with you about the sult 
or difticulty between himself and his son Allison: and, if so, what 


wy What he said” 1s objected to as evidence by Mr. Cole.) 


\. Yes, sir; he was finding fault with Ally; said he hadn’t used 

him well; said he got him to sign papers he neve r intended to sign 

and never did sign. We were then standing in the street near-15th 

t. Mrs. Nailor, Sr., was in Allison’s or W ashington 

266 = Nailor’sstables,and I was requested to keep him there until she 

went away. He made a start to go towards the stable, and I] 

told nim his wife was there, he had better wait a moment; he said, 

‘“Wash’s mother?” I said,“ Yes.” He said, “God bless her old soul.” 

She came oul and went away; he then went in the stable; he was 
very nervous when he heard she was there, trembled a good deal. 

Q. Did he ever speak of his business or his relations with his son 
Washington ? 

A. I have thheard him frequently | low Ally up and then Wash., 
first one and then the other, in pretty strong terms. I would gen- 
erally get up and go away. 
ect upon what subject he was finding fault witn 


— 


ay Do vou reco] 
them ¢ 
267 A. Generally about his property; there was something 
wrong about It. 
(. Can you recollect any other conversation during that period ? 


A. No, sir; I do not remember any other. 

(). Can you repeat any conversation in which he seemed to grow 
thehty ? And, if so, repeat it. 
A. No, sir; I remember none just now. 
Q. Did you have any. business transactions with him? 

A. Never. 

(. Why do vou say that he was competent to attend to business 
to an amount less than $200, and not where the amount was in ex- 


cess of that sum”? 


(Question withdrawn.) 
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Q. Will you relate any act of forgetfulness on the part of Mr. 
Nailor ? 
26S A. Only in general conversation, as I said before. He 
would get on one subject and then start on another. 
@. State some conversation in which he did this ? 
A. | don | know ot any other eonversation that | Cah state now, 
except the last two that J [ spoke of. 
@. In what was he forge tful in those two last conversations ? 
A. He would break off from one to the other; it was necessary 
to jog his memory as to what he was talking about. ; 
Q. You have stated those conversations to the best of your reeo|- 


lection already, have you not? 


A. Yes, sil 
JOHN H. CLARK. 


. } ‘ i — : , > 4 ] .. 43 , mye Seep ] } y ; ‘ ‘ 
Subscribed and sworn to before me this d5th day ot May. ? 1). 


1879. : 
IRVING WILLIAMSON. 


De U amv fer tii ( Thane 


(Adjourned until Monday next at 1 o’clock p. m.) 


269) Further adjourned until Wednesday, May 14th, at 3 o'clock 
. lh). 
Deposition of Charl » I. M. Brue for Complainants. ( Filed Jan. 15. 
ISS] } 


WrpDNESDAY, May 14th, i879—8 o'clock p. m. 


Met pursuant to adjournment. 


Present: Counsel on both sides and the witness, CHARLES F. 
Bruce; whereupon the latter, being produced and sworn on behalf 
of complaina init Se did depose and Sci \ Ls fo] Ws 

By Mr. Coie: 
re sid a the corner of 16th cl na i, street- in this city. 
(). ease you acquainted with Allis Nailor, senior, in his life- 


time ? 
(). How long did you know him? 
270 A. Thirty v-tive or forty years ago. 
Q. Did you know him during all that time ‘ 
A. Yes, SIr. 
). About how intimately did you know hi 
\. I lived in the house with him ten or twelve vears. 
). About when and where was that ? 
A. On Sth street, between lt and G streets. 
About how long ago was it” 
It was before the recent war. 


\ 
Q. How intimately did you know him before you left his house ? 
\ to his farm to live. 
) 4 


I used to see him every day until he went 
About when did he gO to his farm to live 


~J] 
IN 
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A. I could not tell the date. 
How frequently did you see him while he was living on his 
farm ? 
271 A. I have been out there to help him in harvest time, and 
staid a week at a time. 
Q. About how frequently did you see him after he removed from 
his farm back to the city ? 
A. Every day or two; sometimes every week, and sometimes it 
would be a month. 
Q. Do you know Catharine Conley ? 
A. Yes, sir. 
(). How iong have you known her 
A. I could [not] te I] the time, but for some time; the first time I] 
saw her was at Jim. Marr’s, corner 15) and FE street N. W. 
Q. How did you happen to see her there? 
A. I went there to get Mr. Nailor home for his wife. 
(). What sort of place was 1t ? 
A. A drinking place, and rooms rented out; I went back 


yA ip In one of the rooms and persuaded him to come out. 
(). What was Catherine Conley doing there when VOU saw 

her ? 

A. Nothing; she was standing in the room, and Mr. Nailor was 
in bed. 

(). Was ny in the same room with Mr. Nailor ? 

A. Yes, 

(). Was any vbody else in the same room ? 

A. i dis 1} see any person else. 

(). What was Mr. Nailor’s condition when you feund him ? 


. 
A. He had been drinking 
th Vou : 


(). Did he £0 home wi 
A. Yes, si 
Q. What did Catharine Conley say at that time, 1f anything ? 

A. She said nothing at all. | 

Q. Were you living at Mr. Nailor’s house at this time ? 

A. No, sir; his wife used to come after me to go after him. 

(). About when was this? 
279 A. Just after he moved in from “ia farm. 
(). Did you know when Mr. Nailor left bome and went to 
live with Catharine Conley ? 

A. Yes, sir. 

(). About how long was this occurrence fore he left home ? 

A. I could not tell. [ used to 20 or aro often before he left 
home, and often Mrs. Nailor eame to me from the farm to FO after 
him and take him home. I have often gone the coldest nights‘in 
winter with him to the farm. 

@. Did you ever see him with Catharine Conley on any other oc- 
casion than the one mentioned before he left home permanently and 
went to live with her? 

A. Yes, sir. 

About how many times did you see him with her before 
274 ~=he left home permanently and went to live with her? 


iit Te DORE cata 
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A. I could not tell you that, but a good many times. 
). What was his condition on such occasions? 
A. He always seemed to me to he on a spree a 
Q. About how often did you see him after he | 
to live with Kate Conley i 

A. lf saw him very often, but cannot tell how often. 

(). State how frequently you saw him the last year that he lived ? 

3 Sometimes two or three times ra day and sometimes onee a 
week, as happe ned to be passing by. 

(). What were Mr. Nailor’s habits as to the use of Intoxieat 


liquor during the time that vou knew him ? 


ll the time. 
eft home and went 


: ‘ | ’ } 7 | | ; ] ’ ty ] } 
A. sometimes when i met him he would be sobe! and 
} 


ne ty sometimes he would be drunk. 
(J. When you first knew him about how often would he be 

drunk f 

A. He was a temperate man. 

@. About how long after vou first became acquainted with him 
did he commence to drink to intoxication ? 

A. could hot sel] how long, but a Food w hile. 

(). About how frequently did he drink to intoxication, say the last 
two or three Vears threat le remained home with ly 1s family t 

A. could hot tel] how otten, but he LOI Ol) sprees, and his wife 


came after me to get him to vo home 
CQ. About how often did VOU See him intoxicated after he left home 
and lived with Catharine Coniey ? 
A. Every time I saw him he was drunk. 
2710 (). Were vou ever at the house where he and Catharine 
Con ley lived while he was livi 1S with her? 
A. Yes, sir: dozens of t Imes. 
(. Did vou see Catharine Conley on those oceasions ? 
A. Yes, sir; she was there. 
(). Did you ever talk with Mr. Nailor about his living with her, 
or did he ever talk to you on the subject ? 
" A. Mr. Nailor talked to me about it last fall. 
(). What did he say ? 
(‘()hiee - + , ; wntier 3 : laf 7 P a = P a] > raAras : ‘ hat 
(Objected to generally by dei’ t, and also to all conversations tha 
) ! oe ware 1 rs ] ae 
the witness has testified to with Mr. Nailor, the deceased. ) 


A. He came to see me, very feeble, and I helped him across the 


street, and I asked him why he did not go home, and he said 
at he intended to Sto} the life he was living and 20 to his 
home; he said that he did not believe those children were 
lren, and that he was tired of that Way of living. 
‘hen was this? . 
wast tall. 
(). Did you ever have any other conversations with him on the 
same subject ? 
A. No, sir. 
‘Q. ILow often did you see him and talk with him during the last 
two or three years of his life on any subject ? 
A. I could not say how often, but pretty often. 
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(). What was the condition of Mr. Nailor’s health after he left 
home and went to live with Catharine Conley ? 

A. He drank so much that it kept him feeble always. 

(). What was the condition of Mr. Nailor’s mind after he 
278 went to live with Catharine Conley ? 
A. | don’t think he had any mind. 

(. In your opinion, was Mr. Nailor’s mind in such condition, say 
in March, 1878, that he could understandingly transact important 
business, say like making deeds for real estate, to the extent of prop- 
erty valued at from $20,000 to $50,000 ? 

A. I don't believe he was, because he was always drinking. 

@. When he was intoxicated what was his disposition; was he 
hard or easy to influence or control ? 

A. Pretty rough kind cf a man to deal with. 

(). rom what you saw of his association with Catharine Conley, 
what influence, 1f any, did she seem to have with him ? 

A. When I went there she would be in a little whiskey 
279 shop in front, and he would be in the ) ck room lying on the 
sola. 

(J. What busmess if any, did Mr. Nailor attend to after he went 
to live with Catharine Conley ? 

A. He did not seem to attend to any; he was laying up in the 
house all the time. 

i). How long Was it before he went to live with her that he 
attended to any business? 

A. Until and after he came in from the farm. 

(). Did you ever know a place in the city called the “Tron Door” 
or the “ Iron Clad?” 

A. Yes, sir; the “dron Door.” 

() What sort of place was it? 

A. A dissipated house. 

(). Where was it? 

A. On the west side of 12th St., between D and C streets. 

(). State whether you ever saw Mr. Nailor and Catharine Conley 

there. 7 
280 A. I have sought Mr. Nailor out of there. I went upstairs 

: after him, and they told me it was all night and I took him 
home. [saw a woman in there with him, but could tell who it was. 

@. When. was this? 

A. I could not tell, but before he left home. 

Cross-examination by Mr. CARRINGTON : 

(. What is your business ? 

A. A haekman,and have been in that business since I was thir- 
teen years old. I drive for Mr. Boyd. I drive in daytime. 

Q. What was Mr. Nailor’s: business when veu first went to live 
with him ? : 

A. He was in the omnibus line, kept a livery stable, and a coach 
shop. | 

(). Can you read and write? 


A. No, sir. 
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281 @. What were the relations between Mr. and Mrs. Nailor 


during the time you lived in the house ? 

A. They were a happy couple then.. I heard no complaint about 
them. 

Q. When did you notice the first unhappiness between them ? 

A. I could not tell; a good many years ago, when he began to 
drink. ‘carried him home a many a time before the war. I used 
to go after him all the time until he left home, when I gave him 
Up. When I took him out of the “ [ron Door” house he then lived 
at the farm, and that is the only time I ever took him out of that 
house. 

Q. After he left home you say you saw him frequently. Did you 

talk to him every time you saw him? 
282 A. Pretty much every time. We talked about things gen- 
erally. The conversation I had wit ; Mr. Nailor at the hack- 
stand made an impression on my mind, and [ don’t remember that 
any other did. JI have had conversations with him on business, and 
many a time advised him to stop drinking and go home. 
(Adjourned until Friday, May 16th, at 3 o’cloek p. m.) 
A. BROWNING, 


Examiner. 


Kripay, May 16th, 1879—38 o’clock p. m 

Met pursuant to adjournment. 

Present: Counsel on both sides, and the witness, CHARLES I. M. 
Bruce ; whereupon the cross-examination of the latter was resumed 
as follows: 

By Mr. CARRINGTON : 
283 (). When did Mr. Nailor stop attending to business gen- 
erally ? 

A. Icould —tell the time, but when he moved to the farm he stopped 
attending to business. He never had any stable after he came in 
from the farm. J mean by business that he did not keep a livery 
stable any longer. I could not tell the time I saw Kate Conley at 
the corner of 133 and E street-, but it was after the war. Mr. Nailor 
had then moved in from the farm. 

(. What are your duties as a hackman; do you remain at the 
stable or are You On a hack-stand ? 

A. Iam on the street allthe time. Ihave been on a hack-stand a 

long time, for at least twenty years. I goon the stand accord- 
284 ing to my own choice, generally get out about 9 o’clock in the 

morning, and if I don’t get a job stay there all dav; for the 
last five years I have staid at Willéards, and during all that time 
have taken my meals at home. 

Q. The last year before Mr. Nailor’s death, how often did you see 
him and where did you see him ? 

A. I could not tell how often, but very often; sometimes I saw 
him atthe hack-stand, sometimes at Willdards, and sometimes at 
Kate Conley’s. | 


Mei f 
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@. When was the last time you saw him? 

A. On the street about two weeks before he died. I could not tell 
exactly when he began to drink to excess. He was drinking while 

he lived at the farm, but I don’t know whether he drank 

285 before that or not. He was a temperate man for a long time 

| after I went to live — him. When I first knew him he did 
not drink anything, but attended to his business all the time. 

Q. When was it you had the conversation with Mr. Nailor in 
which he made certain statements to you? 

A. It was some time last fall; can’t say whether it was September, 
October, or November. I know it was in the fall, because it was 
vetting cold weather. 

Q. What day of the week was it? 

A. 1 don’t know. 

@. The day of the month, if you know? 

A. I don’t know; nor the hour of the day. 

(). When the conversation occurred who was present ? 

A. Myself and old man Mallen. Mr. Nailor came up 14th street 

to the hack-stand. 
286 (). Did this conversation occur while be was standing there 
talking to you? : 

A. Yes, sir: to both of us. 

@. How far did you walk with him ” 

A. Across the street. He was talking to me about goine home, 
and said he believed he would. He said he did not believe those 
were his children, and [ said I did not think so either. 

(). You said this conversation occurred while you were at the 
corner with Mullen, and now you say it oecurred when you were 
helping him across the street; now which is it? 

A. The conversation took place when me and Mr. Mullen were 
standing at the 14th street corner. 

@. What did he say to you in going across the street ? 
287 A. He was not saying anything; I was helping him across. 
@. Did he go home? 

A. He went into the barber shop. 

Q. What children did he speak of, or what names did he men- 
tion ? 

A. He was speaking of Miss Kate’s children; he only said those 
children, but mentioned no names. 

(). How do you know he meant her children unless he mentioned 
them ? 

A. He ealled Kate’s name. 

(. How did he mention her name, and in what connection ? 

A. He said that he did not believe that those children Kate has 
was his. 

Q. In your examination-in-chief have you repeated the conver- 

| sation precisely as it occurred ? 


A. As near as possible as I know. -There may be some 
288 errors in it. 
Q. Does it not contain a good many errors? 
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A. No, sir; I think just as I said isso. Iam confident itis. ] 
remember it well. 
Q. You are Just as positive of the time this conversation occurred 
that you have stated as of anything else you have spoken of? 
l am confident of what he said, but not of the time. 
). You say that conversation occurred in the fall ? 
A. Yes, sir. 


You are just as positive that 1t occurred in the fall of last year 


— 


- as you are of anything else you have said ? 

A. Yes, sir. 

@. What year was it that you took Mr. Nailor from the house 

ecalfed the “Iron Door?” 
289 A. I could not tell, but before the war, I think. After 
thinking, I am sure it was not before, but after the war. 

). How long after the war was 1t? 
A. I could not tell, sir. 
(. Was it two years or one year? 
A. I eould not Say, SI. 
). How long did you drive for Mr. Washington Nailor? 
\. About five or six months, the last time I drove for him. 


(. Who did you tell that you had this conversation with old Mr. 
Nailor ? 
4 A. I don’t remember of telling anybody. 
(). Have you had any conversation with Mr. Washington Nailor 


about the Case is 


- 
A. Only he came after me to come down here. 
(. Did vou tell him then what you knew about it? 
200) A. I never told him anything about it, because [ did not 
waht to come. 
(). Were you a witness in the divorce suit between Mr. Nailor and 
his wife? 
A. Yes, sir. 
(). Do you remember what you testified to there? 
* A. Ido not remember now. I kept no memorandum of it. 
Redirect by Mr. CoLe: 
(). How many times did vou see Mr. Nailor and the Conley woman 
Marr’s corner, at 153 and E streets ? 
( Ybyected to by det’t cvenerall 
4 A. Several times, but I could not tell how many times. 
' (). How many times did you ever take Nailor away from that 
; place? | 
! A. Once by myself; but I have been there with Mr. Washington 
Nailor when he has taken him away several times. 
oth ©. How did Mr. Nailor and his wife live up to the time 
that he went away from home; how did they treat each other? 
A. First rate, sir; they were always agreeable. 
, 


= as 
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Recross by Mr. CARRINGTON : 
(). Can you fix the dates when you saw him at Marr’s corner ? 
A. No, sir. 
(). Was it before or after the war? 


a 
A. After the war, but I cannot tell how long after. It was after 
Mr. Nailor came in from the farm, but I cannot say how long after. 

Q. Mr. and Mrs. Nailor lived happily together when she would 
come to this city in the coldest weather of winter and find him drunk 
and take him home? 

A. When I lived in the house with them they lived hap- 
292 pily together. [ don’t know how they lived at the farm ; 
[ suppose they always lived happy; they did as long as I 
knew them. | 
Did you ever take Mr. Nailor from any house of prostitution 
during the time that he lived at the farm ? 

A. I have taken [him] from the “Iron Door;” that is the only 
one I took him from while he was at the farm. 
his 

CHARLES F. M. x BRUCE. 
mark, 
Witness:. 
A. BROWNING. 


Subscribed and sworn to before me this 16th of May, 1879. 
A. BROWNING, 


Examin # 


Adjourned until Monday, May 19th, 1879, - 3 o clock p.m. 
BROW NING, 


Leaminer. 


IO Deposition Ot " Jacob Poss for Complainant. (liled Jan. 3. 1881.) 


Monpay, May 19th, 1879—5 o'clock p.m 

Met pursuant to adjournment. 

Present: Counsel on both sides and the witness, JAcop Ross, who, 
being produced and sworn on behalf of complainants, did depose 
and say as follows: 

By Mr. Come: 

iy name is Jacob Poss; I reside at Rockville, Montgomery 
county, Maryland; Tam acquainted with the parties to this suit. 

(). How long have you resided at Rockville? 

\. Five years this spring. 

(). Where did you reside before vou resided there? 

\. | lived in Montgomery county, Maryland, on a farm of Mr. 
Nailor’s, for nearly five vears. 

| | 294 J. Where did you reside bet ore you were on the farm ? 

iae A. I was at Brightwood, on the 7th-street road, about three 


i 
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@. Did you know Allison Nailor, senior, in his lifetime, and his 
wife, and how long? 7 

A. Yes, sir; in the neighborhood of twenty vears, I think. 

(). About how frequently did you see him during that time? 

A. Sometimes every day, sometimes two or three times a day, and 
when I lived in the country I would not see him sometimes for a 
week, 

(). How often did you see him the last five or six years of his 
life? 

A. I could not tell; sometimes I would see him every day, and 
sometimes it might be a month before I would see him, but that did 
not happen oiten. 

(). What were his habits in relation to the use oi itox1- 
295 cating drinks during the time that you knew him ? 
A: He was about nine-tenths of his time drunk. 

(). How were his habits in this particular the last four or five 
years of his hfe as compared with what they were when you first 
knew him ? 

A. Hedrank more. When I first knew him he wes more eapable 
of attending to business than he was in latter years. 

©. What were bis business habits when you first knew him ? 

A. He was then quite a shrewd business man. 

(Q). What business was he engaged in when you first knew him? 

A. Farming and dealing in stock toa certain extent, and 

296 used to deal in property and most anything that there was 
monev In. 

Q. What business was he engaged in, if any, the last few years of 
his life? 

A. I can’t say that he was engaged in any business. He let his 
farm all go to rack; the fencing all fell down, and his buildings all 
went to rack on his farm, and his stock was neglected and died off. 
The spring I took the farm he had plenty of feed and a great deal 
of stock there,and still he would let his stock die for the want of 
attention and care, and his farming implements, machinery, and 
everything just laid out and rotted. 

(). About how long before his death did he cease to do or to at- 
tend to business ? 

A. As far as I ean recollect, he commenced to neglect Lis 
7 business nearly ten years ago, and kept getting worse. 

(). Did vou ever see him in the presence of Kate Conley? 
A. Yes, sir; often. 
(). Where? ee 
A. Mostly at the house they lived in, up in the first ward, where 
she kept a little shop. 

(). How did you happen to go to the house where they were? 

A. I sometimes took vegetables there when I was farming; he 
used to get me to leave stuff there. 

Q. Were vou living on Mr. Nailor’s farm at the time? 

A. Yes, sir. 

Q. Did you ever have any conversation with him on any of those 


occasions about taking produce from his farm to his wife? 


JQ) 
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(Objected to by def’t.) 
A.- Yes, sir. 
(). What did he say about it? 


(Same ol ject ion. ) 


298 A. He has told me not only once, but frequently, not to 
take any there, nor to give her any money. 

(). Were these conversations or any of them in the presence of 
IKate Conley ? 

A. | think once or twice they were. On one occasion I know | 
Fave Mrs. Nailor 810.00 or 820.00 to FO to market with, and Mr. 
Nailor swore that he never would make it all right with me, and he 
never did. Before Mr. Nailor went to live with Kate Conley [used 
to furnish Mrs. Nailor with produce from the farm, and I continued 
to furnish her with produce even after he forbid me to do so. 

Q. What was Mr. Nailor’s condition, generally, when you 
299 saw him at the house where he was living with Kate Conley ? 

A. He was generally intoxicated, and sometimes very 
drunk; he generally was under the influence of liquor, and then 
sald he was sick. 

®. What was the condition of Mr. Nailor’s health when you first 
knew him ? | 

A. He was a strong, hearty, business man. 

@. How was it towards the last of his life, say the last five or six 
years of his life? 

A. He was broken down very much from drinking ; if he was not 
under the influence of whiskey all the time, he was generally sick 
from its influence. 

(). What effect, if any, did his drinking and the state of his 


). 

health appear to have on his mind, toward the last of his life, say 
the last six or seven vears ¢ 

oU0 A. He would be stupefied a great deal, and was always 


sick, and did not seem to have the same use of himself as he 
did before. I think liquor was the cause of it. 

(). How often did vou converse with him during the last six or 
seven years of his life? 

A. Sometimes I would see him and talk to him every day for 
some days, and sometimes I might not see him for a month; but | 
saw him pretty regular, and every time I would be in town. 

(J. How often did you converse with him the last year of his life? 

A. Not more than two or three times, because he and I had a lit- 

tle falling out; he got to be very cross and insulting towards 
30] the last, and I did not care to go where he was. 
(). When was the last time you talked to him ? 

A. 24 suppose some three or four months before he died; he met 
me on the street and cursed me: he was drinking then, and that is 
the last time I talked with him. 

(). When was the last time before that, that you talked to him ? 

A. I could not tell the time; but I used to see him quite fre- 


quently at times. 
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Q. Do you remember of seeing him rab yp eee Shen ec sat 
A. [think I saw him in Rockville about that time. 
(. Can you fix the date that you saw him at Rockville i 
A. I could not, sir; but he came there for the purpose of convey- 
ing his property to some one; I heard him say that he was 
302 not going to leave his property to some of his children—!I 
tOrgeet which—to dispose of, but that he was voing to do AWAV 


Was there anybody with him on that oceasion ? 

A. ate Conley was with him, and also a little boy. 

(). WI ih it was Mr. Nailor’s condition at that time? 

t get very close to him, but he looked to be either very 

runk; he did not walk as straight as he generally did. 
(. In your opinion, was the condition of Mr. Nailor’s health and 

mind such as to render him competent to nndepteadicads raalee a 

disposition of a large quantity of real estate, valued from $20,000 to 

So0,000, say In the latte part of March, 1878? 


} 4 . a t 1 = 
FE. | ado not think he was. 


a5 (). State whether or not you consider him competent to 

have conveyed, understandingly, real estate, say in November, 

1872? | es ) 
A. Yes, sil hi vas peri CUl\ competent 

Q. Did you sce him in the presence of his wife much during your 


4 


acy Uuall hntance with them 
ry.) Be = {" ee in een ; a — oe | ee 
A. The early part of my acquaintance; yes, sir. I have frequently 


Stald at their house all ni 


The Witness: I desire to correct an answer I made to a former 

question when I said Mr. Nailor tent to have conveyed, 

ein November, 1872. I understood it to 

be 1862 instead of 1872. During 1862 he was perfectly competent 
to transact and did transact business. 


unas rstandineg rly, real eSLi 


U4 Q. How was it in 1872—about his competency—the date 
referred to in the question that you have just referred to? 


A. At that time—I think it was shortly after-he went to live with 
Kate Conley, and lie was drinking a good deal and Very feeble. 
neral conduet of Mrs. Nailor towards her hus- 


sr 
(). What was the Or 
} a. i | ; , + } “D 
DaAnd When Vou saw thelhn togevhefP ! . 


A. She was as cle ver aS a WolMnall could be to her husband. | 
| im come in there beastly 

drunk, and she wo | yest of care of bim. 
(). Was she cross to him on those occasions ? 
A. No,sir. I have known her to come to my house a — 
S05 night with a earrniage and ask me to OO and look Mr. Nallo 4 
Uy), and [ have gwone On Many occasions and found cae at 
houses of ill fame, sometimes beastly drunk and in bed with women, 
and have taken him — and sometimes have taken him to my 
OW] home. when hie 1e fuse «dl t O 20 LO his home. and | have taken him 
oul yr aipabonatagens kept him there, on one occasion for over a 

week, to try and get him sober. 
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Adjourned until Tuesday, May 20th, 1879, at 5 o’clock p. = 
A. BROWNIN 


E raminer. 


306 Deposition of Thomas kh. France, ” for Complaimant. ( Filed 
Jan. lo, LSS1.) 
TurespAy, 20TH, 1879—3 o’clock p. m 
Met pursuant to adjournment. 
Present: Counsel for both sides and the witness, THomMas IE. 
I RaANCE, Who, being produced on behalf of complainants and sworn, 
did depose and say, as follows: 
By Mr. Coie: 
My name is Thomas E. France, Jr.; I reside at No. 925 H street, 
in this city. 
2. What is your occupation? 
\. Lam with Mr. Washington Nailor at his livery stable. 
). How long have you been there? 
\. About four years this last time? 
Did you know Allison Nailor, senior, in his lifetime ? 


). 
A. Yes, sir. 
(). Abe when did you first become acquainted with him ? 
307 A. IT have known him ever since I ean remember—from 
twenty to twenty-five years. 
©. About how intimately did you know oe during that time? 


). 

\. I would see him nearly every day. 

). Did this continue down to the time of his death ? 

A. It did. 

). Did you ever live or board in his family ? 

A. No, sir. 

). Were you ever about his house much ? 

A. Yes, sil 

When you first became acquainted with Mr. Nailor what were 
his habits in relation to the use of intoxicating drinks? 

A. Mr. Nailor always drank some, but towards the latter part of 

his life he grew worse and drank more. 
308 (®. When you first knew him did he drink to intoxication ? 
A. I have seen him tight sometimes. 

Q. What were his habits in that particular the latter part of his 
life, say the lasé seven or eight years? 

A. He would get drunk and go to any place; the lowest place was 
the be - place for him. 

Q. About how frequently was he intoxicated or under the influ- 
ence sf intoxicating liquor, say tie last seven or eight years of his 
life? 

A. He was nearly all the time under the influence of liquor. 

Q. State whether he drank to a greater degree of intoxication at 
some time than at others. 

A. Sometimes he was more under the influence of liquor than at 


some others. 
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309 (). State to what degree or condition of intoxication he would 
sometimes drink ? 
A. Until he was dead drunk. 
@. About how often did he drink to such extent, sav during the 
last four vears of his life ? 
A. As often as he could drink the liquor. 


@. What were his habits about drinking after he went to live 
with Kate Conley as compared with with what they were previous 
to that time ? 

A. His habits beeame more loose; he had less respect for himself 
than before,and drank more and got drunk more frequently. 

(). What business was Mr. Nailor engaged in after he went to live 
with Ikate Conley ? 

A. Nothing. 

@. How long before he went to live with her was it that he was 
engaged in business ? | 

A. I don’t remember. 


— 


d10 (). What was the conditian of his health towards the last 


of his life, say the last four years ? 
A. His health was so poor that I think it impaired his-mind. 
. What were his habits of life after he went to live with Kate 
Conley ; that is, how did he spend his time generally ? 
A. He spent his time generally in getting drunk and lying around 
in the lowest brothels he could find. 
. About how frequently did you converse with Mr. Nailor, say 
during the last eight years of his life? 
A. Every day or so. 
Q. And did your conversation with him continue with that fre- 
quency down to about the time of his death? 
A. Yes, sir; I had a talk with him nearly every time | 
ol] would see him. He and I were always very friendly. 
(J. State whether he was inclined to talk much or keep 
quiet generally. 
A. He was very communicative with me. 
Q. What did he generally talk about in his conversations with 
you? 
A. About everything—his family trouble, his business, and every- 
thing else that a man could talk about. 
@. Do you remember whether he seemed to have any one subject 
about which he talked more than any other? 
~ A. No; 1 don’t remember that he did. 
Q. From your knowledge of Mr. Nailor’s condition, state whether, 
in your opinion, he was competent, say in the latter part of March, 
1878, to make deeds for or otherwise dispose of, understand- 
312 ingly, real estate,say to the value of from $20,000 to $30,000 ? 
A. I should say most decidedly that he was not. 
(). In vour opinion, how long was it prior to his death that he 
was Incompetent to transact business ? 
A. I should think from six to seven years before he died. 
Q. State whether, in your opinion, he was competent to transact 
business of any considerable magnitude during any of that time? 


l 
] 
j 
i 
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A. I don’t think he was. 
Did you ever see him in the presence of Kate Conley ? 
A. Only when he was dying, in the house; but I have seen them 
frequent tly toget ther in the street. 
Q. Who was present when he was dying? 
A. Kate Conley, an old woman, whose name I don’t: know, 
313 another, an Irish woman, and myself. 
(). Were you there when he died? 
A. I was not. 
. Did you go to the house & after he died? 
A. } did. Once. 
. Did you go of your own motion or at the request of somebody ? 
A. Of my own motion. 
(). Did you see Kate Conley on that oecasion ” 


A. I did. 
(. Did you have any conversation with her? 
A. I did. 


q. What was it? 

A. I tried to ret her to let the body LO home to the house. She 
said that she would not let the body go, and that she had had him 
baptized in the Catholic church. 3 

@. When you saw Mr. Nailor with Kate Conley in the 
314 — street, as above stated, were they generally riding or walking? 
A. Riding. 

(). How frequently have you so seen them together’ 

A. Very frequently in warm weather; not so often in cold 
weather. 

Did they ever have children with them on any of those ocea- 
sions ? 
A. I saw a baby and a little boy with them. 
2. Did you ever hear Mr. Nailor spe ak or talk of Kate Conley? 
A. I have. 
). When, and where? 
A. At the stable, and just before he was taken sick the last time. 
(). What did he say’ 


(Objected to by defendant.) 


A. He gave me to understand that if Mrs. Nailor would 

315 ask him to come home he would do so; that he was getting 
old, and had become tired of the hfe he was leading. 
). Is that about the language that he used ? 
\. Yes, sir; or words to that effect 
Q. Who else was present on that occasion, if any one? 
\. No one. 
J. Did you ever have any other conversation with him in relat ion {G 
Kate Conley, or hear him have a conversation with any one else | 

A. I have ‘had a great many conversations with Mr. Nailer 3 n 
which he led me to believe that he was not happy in the life he was 
leading, but never a conversation in which he so fully explained 
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himself asin the last talk I had with him. Ialso heard a 
316 conversation between Mr. Nailor and Washington Nailor. 
Wash. accused him of lying up with this woman, Kate Con- 
ley; he denied it, and said that he did not know any more about 
Kate Conley than he (Wash.) did. : 
(. When and where was that last conversation ? 
A. In front of the stables, and, I should think, about two or three 
months before he died. 
(. Yo vou know how Mrs. Nailor treated Mr. Nailor while he 
remained at home? 
A. Always well. I never heard to the contrary. 
Q@. Did you ever make known to her the conversation that you 
said you had with Mr. Nailor, in which he seemed to indicate that 
he would go home if his wife would ask him? 
317 A. I think I told Wash., but don’t think I said anything 
to her. 
@. Do vou know of any efforts on the part of Mrs. Nailor and the 
children to induce him to go home? 
A. There was every effort made that it was possible for them to 
make to induce him to go home. 
@. Do you know how long he was confined to the house during 
his last sickness ? 
A. I don’t think over a week. It may have been a little longer. 


Cross-examination by Mr. RUTHERFORD: 


Q. What is your business ? 

A. I buy and sell horses, carriages, harness, and anything I can 
make money on. 

@. You state that for four years past you have been with Mr. 

Nailor; what was your occupation before that time? 
318 A. I was with T. A. Stevens, clothing-house and furnish- 
nishing goods, on Pennsylvania avenue. 

®. How long were vou with him ? 

A. About two vears, I think. 

Q. What was your occupation previous to that? 

A. I was with Mr. H. Stevens & Co., furnishing goods, hats, caps, 
WC. 

(. Are vou related or connected with Mr. Washington Naylor ? 

A. No, sir; I am not. 

Q. Do you know in what business Mr. Allison Nailor, senior, ac- 
cumulated his money and property ? | 
A. Buying and selling horses, running omnibus lines, building 
stages, buggies, carriages, and wagons, in real estate, and buying and 
selling negroes. 

(). How often did you see Mr. Nailor during the last two years of 
his life? | 

A. Nearly every day. 
ol) ©. Was this on the street or was it where he was then re- 
siding that you saw him nearly every day ? 

A. On the street, at the stable, at Burk’s corner. He only went 
to three or four places around that neighborhood. 
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(). Are you under a salary with Mr. Washington Nailor ? 


) 

.< 

A. Mr. Nailor don’t pay me a dollar. 

Q. Are you interested in Mr. Washington Nailor’s lease of his 
stable ? 

A. No, sir; I buy and sell horses at Mr. Nailor’s stable, and when 
he is away I look after his business, and when I am away he takes 
care of mine. | 

Q. Did Mr. Nailor drink as much during the last two years of his 
life as he had previous to that time? 

A. He did; he drank more. 
520 @. Did he drink more the last vear of his life than the 
preceding year ¢ | 

A. I think he grew gradually worse, and drank more and more. 

(. Did he drink more during the last month of his life than he 
did the previous month ? | 

A. (do not remember that; the periods are too close together ; | 
think he was gradually growing worse and drinking more. 


THOMAS E. FRANCE, JR. 


Subscribed and sworn to before me this 20th day of May, 1879. 
A. BROWNING, 


exramine 0 


Adjourned until Wednesday, May 21st, at 3 o’clock p. m. 
A. BROWNING, 


Keamine F< 


2] Deposition of Delaware Hudnell for Complainants. (iled Jan. 
15, 1881.) 
May 21, 1879. 

Met pursuant to adjournment. By reason of the necessary ab- 
sence of Examiner Browning, the taking of testimony, by consent of 
counsel, Is continued before the undersigned. 

Present: Mr. C. C. Cole, for complainants, and Messrs. Carrington 
& Rutherford, for defendants; whereupon DELAWARE HUDNELL, a 
witness of lawful age, produced, sworn, and examined by and in 
behalf of the complainant, deposes as follows : | 

By Mr. Coe: 

). Where do you reside ? 
A. At 1928 11th street, Washington, D. C. 

(). How long have you resided here? 

A. About thirty-two vears. 
322. = . Did you know Allison Nailor in his lifetime ? 
A. Yes, sir. 

). How long did you know him ? 

A. [think about twenty-five vears. 

(). What were his habits as to the use of intoxicating liquors 
during the time you knew him? 7 

A. He has been drinking very hard ever since 1865, to my per- 
sonal knowledge. : 


+ 
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time of lis death ? 

A. More or less every week until last summer, and sometimes 
every day. 

(). What were his habits as to the use of intoxicating liquors for 
the last fiveor six years of his lfe,as compared with what they were 
prior to that time? 

A. He drank very hard. I had an opportunity of seein: 
him nearly every day. [was working near his stable, and he 
was drunk almost every day; so drunk that he had to be 

be taken home 1n a carriage. 

Q. State whether he was drunk more frequently during the last 
SIx or seven Vears of his lite than he was prior thereto ? 3 

A. I think he was, sir. 

(). During the last six or seven years of his Ii 
quently did you see him so much intoxicated that 
trol himself—have to be taken home? 

A. I eould not tell the exact number of times. I have seen him 
quite often staggering and falling around in low rum shops. 
@. Do you know the defendant, Catharine Conley ? 

[ know her when I see her, sir. | 

(). Did you ever see Mr. Nailor in her presence or with her? 

o24 A. [ have. I had oecaslon last all VO LO his house LO 

see him on some business, and had a conversation with him 
there. He told me to see his son Alley. [ went 1 
He said he wasn’t doing any business, wasn’t fi 


: “Rage CPS. 


that the boys Were attending LO nis DUS] 


. About how frequently did you see him from 1865 up to the 


e, about how fre- 


ie would hot con- 


f 
i 
] 
I 


4 


roe 


CSS. 


} 


(Defendants’ counsel object LO sO much 
details a conversation with Mr. Nail 
(). Was the defendant, Kate Conley, 
A. S 
(). he id she say, 1f anything 
’ he room, sir 
(). What room were they in? 
A. Baek room, next to the kitchen. think it was. 
(). W hat house did you OO | rent fro ie ei Nailor Ol) that OecAa 
sion ? 
vas A. House on Ié street, between 13th and 14th streets. 
(). Did vou ever see Mr. Nallor in the presence of 
Kate Conley on any other occasion than the one above mentioned ? 
A. I think I saw her come after him onee on D street. and saw 
them at the house on the Island once or ) 
Q. On what occasion and about when 
on D street ? 
A. I think it was in 1874 | saw her 
know what she wanted with him. I had no eonversation wit 
Q. At what house or place was he at the time ? 
A. It was Burke’s liquor store, on the corner of B and 
@. What was he doing, if anything ? 


A. Drinking whiskey. 
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Q. How frequently did you see Mr. Nailor and talk with. 
326 . him the last three or four years of his life ? 
A. Oh, quite often, sir; ten or fifteen times a month. 


@. What did he generally talk about ? 

A. Sometimes I would go to see him on_ business, fcipaggecsity 
about other things. He would get to talking about making trips, 
going with girls; that used to be his general conversation. 

Q. What was the condition of Mr. Nailor’s health the last two or 


). 
three vears of lis life ? 

A. ITis health has apparen tly been acsiely bad. 

(). State whether or not, In your opinion, Mr. Nailor was compe- 


tent, say in the latter part of March, 87 8, to understandingly make 


1 
cli oo 


deeds for or otherwise dispose of 'arge quantities of his real estate 
say to the value of S20.000 or SS0.000. 
27 ‘A. IT haven’t thought so for some time, from his general 
eonduct and actions, Or evel) long before that. 
Q. State whether you remember seeing or conversing with him.in 
March, 1878 ? 3 
A. In Mareh or April, one or the other, I am not certain which, I 
did have a conversation. | 
Q. What business, if any, did Mr. Nailor-engage in the last six or 
peven Vears ot his ‘life : 
A. Hehas been doing nothing, so faras I know, except riding 
around. He told me his children were attending to all his business. 


(). Did heever talk to YOu On aby oceasion about Kate C onle. bi ¢ 
A: No, sir; no more than I advised him to go home myse!t. 
(). Did he Say anything to you nn response ¢ 
O28 A. He said: “ You son of a biteh, I will break your neck 


t 


and swear you died in a fit.’ 
Cross-examined by Mr. CaRRINGTON, Jr.: 


(). Whatis your business ? 

A. I have been contracting heretofore; am now keeping a grocery 
). A grocery and hic q uor store’? 
A. No, Sir. 

A temperance grocery store? 


d. ih 
A. \ eS, Sif 


(. Where were you In the habit of seeing Mr. Nailor ? 

A. I saw- him very often on D street, 13th street, and 153 street, 
and around the stable. I was working at the time on Ohio avenue. 
(. How long did baie work on Ohio avenue ? | 

A. On Ohio avenue, 13th, and 13!) streets, | was working there 
about a vear, 1) he vear 15/4. 
O29 QJ. How was it that you happened to be so frequently in 


that neighborhood other than the vear 1874? 
A. | kept a restaurant there from 1862 to 1865, No. 269 D street, 
between 15th and 13) streets. Hudnell and Nolan was the firm. 
(. Since 1874 why were you so often in that neighborhood ? 
A. Different business transactions called me there, sometimes one 
thing and then another, sometimes to get a drink myself. 
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Q. Did these business transactions call you there nearly every 
day. and if so, what were they ? | 
A. Sometimes looking for work, sometimes I would go there to see 
alady ora man. I went sometimes once, sometimes twice a week, 
sometimes oftener, sometimes at night. 

dol) (). What do you mean when you say ~ to see a lady ar 
A. I mean just what I say—a lady—nota prostitute. The 
lady lives on Ohio avenue. I can tell your her name, if you want 


®. When was the last time you saw Mr. Nailor taken home drunk 
the exact date; that was a fre- 


ee a : ee —- _— - : oe ») 
) When Was the last Lime you Saw fim intoxicated * 
A. l’'ean’t mention the qaqates exactly. 
As near as vou ean. 

+ | 7 Bs : “ae , ‘ ] > . 1 2? a ave en : 

think I have seen him drunk Within a vear. 


™ + hoek « , os 
You mean a year from this time, or within a year ol his 


A | mean Within al yeat O} his de h 
(. He didn’t drink as much then, within a year of his death, as 
formerly ? 
oo | A. He has been drinking pretty hard from 1874 up to the 


N - t ea | . > v4 . 7 i arith h 3 va | , 
Lime | last Saw film to converse With OIM. He didn’t seem 


A. I couldn’t say that. I wasn’t with him all the time. Hemay 
Irank more, for all I know 
J). Hlovw Lone have you Lye Cl) keeping a Frocery corner Lith and 


} ; ss Oe ? - | P 
A. About two vears and six months. 

\ _ 3 os SPE _ aa a ¥ nob ° ' . — 
(). And you saw Mr. Nailor quite as often during the time you 
- t ;* ? } : , . " } ] ) 4 7? 3 > <a » & 
Kept SLC 26. UEC pA’ mentioned as rormerly f 


A. Last summer I was sunstruck. and didn’t see Mr. Nailor 


+)*e>.) } } ¢ . = ] : . rciad , > + ‘ . : . > cr 
32 == at all; prior to that I saw him as frequently as formerly. | 
es Me a a a ek ee reeks of his deat] 
saw film Jast fail up to about six or seven Weeks oT Nis death. 


. . 7 “s : 
Iving up restaurant business ? 


es 0) ] 26) . ee saat t or } ii, " ] >i ‘ ‘ ¢ < ats . ] > 
7. om | nad a sion eart rst. and then pvecame a econtractor undel 
4 


@. Who have vou talked to with reference to your testimony in 
this case? 

A. With Mr. Cole, sinee I eame to this othe, except Mr. Wash. 
Nailor asked me to come down here. 
). Where, when, and in whose presence did he ask you? 
A. To-day; at my house; no one was present, except him and 


DELAWARE HUDNELL. 


Subseribed and sworn to before me May 21, 1879. 
IRVING WILLIAMSON, 


( 
Examiner wn Chancery. 
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300 Deposition of Alexander Leadingham for Complainant. (filed 
Jan. 13, 1881.) | 
Whereupon ALEXANDER LEADINGHAM, a. Papin of lawful age, 
produced, sworn, and examined in behé lf of complainants, deposes 
as follows: 
By Mr. CoLe: 
2. Where do you reside ? 
A. No 1149 8th street northwest, Washington, D. C. 
). How long have you resided here? 
A. Nearly fifteen years. 3 
2. Did you know Allison Nailor, Sr., in his lifetime ? 
A. Yes, SIP. 
). About how long did you know him? 
A. Since in 1865. 


Q. About how intimately did you know him during that 
time ? 
334 About as well as one man ecould know another. 


Q. About how frequently did you see or meet him during 
the last seven or eight years of his life ? 
A. During the last seven or eight years, sometimes every day, 
sometimes every week, sometimes in a month. 
Q. What were his habits as to the use of intoxicating liquors 
during the time you knew him ? 
A. At times I have seen him what [ call crazy drunk, and then 
[ have seen him sober. 
(). About how frequently did you see him drunk during the last 
seven or eight years of his life? 
A. I hardly know how to answer that question. [ always get out 
of the way of a drunken man when I see him. 
30 (). State whether you considered him an habitual drunkard 
during the last four or five years of lis life? 
A. I should term a man an habitual drunkard who got drunk 
every week or every month whenever he got a chance to do so. 
Testing Mr. Nailor by that definition, was he an habitual 
drunkard ? 
A. I should consider him an habitual drunkard. 
. How frequently did you talk with Mr. Nailor during the last 
four or five years of his life? 
A. Every time that I saw him, most. 
@. When did you iast talk with him ? 
A. The last time was on the corner of 13} and E street- this spring 
a year ago. He was very feeble at the time and comp lained. 


336 Q. Was he intoxicated at that time ? 


, A. No, sir. 

(. What was the general state of his health during the last seven 
or elght years of his life ? . 

A. When I talked with him he was alw: ays complaining and say- 
ing that he was no good. He would talk with me about money 
matters, about parties in the country who owed him money, and that 
he couldn’t hear from them. 
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@. What business, if any, did you have with Mr. Nailor during 
the last seven or eight years of his life ? 
A. Ihave had no business with Mr. Nailor since 1870 or 1871; 
my business with him prior to that time was for the Howard estab- 
lishment on G street. 
Od @. When did you have that business with him ? 

A. That was in 1866, and it was not settled up until in the 
court last winter a year ago. He held ten of Mr. Howard’s notes, 
SoU each. Mr. Howard could pay nobody when I took hold of the 
place. I told Mr. Nailor I would settle the notes with him ; they 
were payable monthly. I paid six or seven. of them that I got hold 
of. Mr. Howard had given him a diamond ring as collateral for 
these notes. The ring [ considered to be worth 875 or $100; I 
couldn’t say 1t was worth more. I went after Mr. Nailor at least a 
dozen and a half times fora period of a year ora year and a half 

trying to get the matter settled up, and at last one day he 
338 265 b-onaaap) ohagenaaen eager: ing iotes, whether 
he had thrown them away—and he made the remark that it 
would make no difference, that Mr. maek Gann sinier dalow: 
(). Were you offering to pay the notes ? 
A. Yes, sir; I went there to pay them and to get this ring; I 
would not pay them without getting the ring. 
(). What business did he transact or engage in during the last 
ten years of his life, if any? 
A. I don’t know any business that he was engaged in; nine years 
ago L saw him going round to collect money somewhere, but I thought 
it Was more to go into restaurants than to collect money. 
Ooo) Q. What were his habits during the last ten years of his 
life—that is. how did he spend his time, so far as you saw or 
) 


knew 

A. I would either see him in some of those places on 155 street 
or in the little groceries in what is termed Hooker’s Division, and 
also around the restaurants near the National Theatre. 

(). State whether, in vour opinion, Mr. Natlor was competent, say 
in the latter part of March, 1878, to understandingly convey or 
transfer or otherwise dispose of a large quantity of his real estate, 
say to the value of twenty or thirty thousand dollars 

A. I shouldn’t think that he was, nor do I think he was compe- 
tent to do so for the last eight or ten years; I shouldn’t wish him to 

do any for me, I know. 


HAO Q. State whether, in your opinion, Mr. Nailor was compe- 
tent during the time mentioned in your last answer to un- 


derstandingly transact on ee ee 

A. No, sir: he admitted that himself to me about three vears ago; 
| used to talk a great deal to Mr. Nailor ; we were very Intimate, 
and he used to think a great deal of me. 


Cross-examination by Mr. RuTHERFORD: 


(). W hat is your business ? 
A. Livery business; I keep a livery stable. 


A er 
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Q. Did you see Mr. Nailor frequently during the last two years of 
his life ? 
A. I saw him quite frequently up to this Maya yearago ; I would 
see him sometimes every day ; sometimes once a week ; some- 
341 times once a month; I could not say positively. 
©. What were his habits as regards the use of intoxicating 
liquor during the last two years of his life, as comvared with the 
time before that; were _ better or worse ? 
A. That I could not say. 
Q. Did you see him iaceciunte 1 as often during the last two years 
of his life as before that time? | 
A. I couldn’t say that I did. , 
Q. During the last year of his life how often did you see him in- 
toxicated ? © 
A. I couldn’t say that I saw him intoxicated at all during the last 
year. fe 
Q. During the second year before his death, how was it? 
A. That I couldn’t say. 
o42 @. Did you see him intoxicated at all during the second 
year ¢ 
A. I couldn't say positively. 


A. LEADINGHAM. 


Subseribed and sworn to before me this 21st day of May, 1879. 
IRVING WILLIAMSON, 


7 . > ¥ } . F 
Kraminer in ¢ H4aLiicCeTr Y. 


Adjourned until May 22, 1879. at 2 o’clock p. m. 
[IRVING WILL} AMSON, 


Kvraminer 7) #* ha Hie Cr, 


May 22, 1879. 
Further adjourned until Tuesday, June 3rd, 1879, at 1! o’clock 


p- I). 


343 Deposition of Park D. Mills for Complainants. ( Filed Jan. Ld, 
1881.) 
Turespay, June srd, 1879—14 o’clock p.m. 

Met pursuant to agreement aforesaid. 

Present: C. C. Cole, of counsel for complainants, and Charles 
Thompson, Jr., of counsel for def’t, and witnesses ; whereupon Park 
D. MILts,a witness produced and sworn on behalf of complainants, 
did depose and say as follows: | 


sy Mr. Come: 
My name is Park D. Mills; I reside at 1232, on B street south- 


west, in this city Iam a boatman by occupation, and have been a 
clerk on a steamboat for a number of years prior to the last three 


years. 
O44 Q. Were you acquainted with Allison Nailor, senior, in his 
lifetime. 
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A. Yes, sll 
(). How long did vou know him before he died ? 
A. I could not tell exactly. I know I saw him three or four 
weeks before he died, 
Q. How long did you know him during his lifetime? 
A. About three years. 
©. About how often did vou see him during the time that you 
were acquatnt “<d with him ? ; 
A. As often as every other day, on an average. 
(). What were his habits as to the use of intoxicatin 
during the in me that you knew him‘ 
A. He always drank. 
To atin extent? 
A. To an extent that he got under the influence of liquor 
345 one ina while, the same as I do myself, and was then in- 
capable of transacting any business. 


(The part of answer giving impression of the witness objected to 
by def’t.) 


@. Did vou ever see him intexieated ? 
A. Yes, sir; I have seen him when I thought he was under the 
influence of liquor. He would talk about houses and rents, and 
then the woman that he Hved with. I have drank with him ny- 
a 
To what extent did he generally carry his drinking—to what 
Pid of intoxication ? 
A. When I] knew him he had a horse and pheeten; they used to 
= 11m 1 Wn and out of the pheeton ; men who were employed 
AG 1 W: ering ton Nailor’s stables did that. He was more or less 
under the influence of liquor, and was unable to get in and 
out of the carriage, and that was why he was helped in and out 


©. How often did you ever see him when he was not under the 
Influence of liquor ¢ 

A. I was around the stable a exeyere dea 
that I thought he was under the inf 

(). What was the state or condition of his health during the time 
that vou knew him‘ 
A. Some days I would say to him that he looked better, and he 
would sav he felt better, and was getting better, and then again | 
would SAV he looked feeble and bad, cll} 7 the ae he would Say he felt 
very teeble. 


and | never saw 


eae Vay & : 
lence Ol LIQUOr, 


247 (Conversation with Mr Nailor objected to by def’t.) 


©. Now, just state what the condition of his health was, as a mat- 

ter of fact, during the time you knew him, without regard to what 
he said about tt. 

A. He was very feeble. 

, 


©. Did you talk with him much during the time that you knew 
im ? 
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A. Yes, sir; every time I met him I encouraged him in regard 


to his health. 
Q. How did his mind appear to be, vigorous or wreck] ed] on the 
occasion when vou talked to lim ? 
A. His mind appeared to be [a] wreck. He would wander from 
one subject to another. 
(). State whether, in your opinion, if at any time while you knew 
him he was competent to transact important business, such 
348 as selling, transferring or disposing of large qantities of his 
real estate, sav, to the value of $20,000 or $50,000 7 
A. No, sir; I do not think that he was. 


(Opinion of witness objected to as irrelevant and immaterial.) 


Cross-examination by Mr. THOMPSON : 


@. You say you have known him about three years, and that you 
have seen him every other day during that time. Now, please state 
about what hour in the day you would see him, and where. 

At Washington Nailor’s stable, between the hours of nine and 
twelve o'clock in the morning. 

| ®. What hours are you employed during dav ? 
odd A. From half-past seven until half-past four o’clock, with 

one hour at noon. | 

Q. Did vou go to Mr. Nailor’s stable eve ry day at noon ? 

A. No; not specially. I used to be there « quite frequently at noon. 
I was at Mr. Nailor’s stables every day at noon. 

(. When you went there would you always find Allison Nailor, 
senior, there? : 

A. Nine times out of ten he was there. 

®. Was he alwavs drunk when you found him there ? 

A. No, sir; he might be under the influence of Hquor sometimes 
and not be drunk. 

®. You say on page 145 of your examination-in-chief that when 
you knew him he had a horse and pheton, and that they used to 

help him in-and out of it, because he was under the influence 
oO) of liquor. Now, don’t you know that it was not liquor, but, 

on the contrary, that he was a great sufferer from rheuma- 
tism, and that was the cause of his being unable to help himself? 

A. I know nothing about his rheumatism, but I know that he was 
under the influence of liquor. 

At whose request did Vou come here to testify In this case ? 

A. At the request of Washington Nailor. 

P. D. MILLS. 


Subseribed and sworn to before me this 38rd day of June, A. D. 
1S79. 


A. BROWNING, 


kea nediver, 
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35] Deposition of James Belt for Complainants. (Filed Jan. 138. 
1881.) 


JAMES BELT, a witness produced on behalf of complainants, and, 
being first duly sworn, did depose and say as follows: 


By Mr. Cote: 


My name is James Belt; I reside on D street, between 14th and 
ith, in this city; [Tam aca 2 ee aap Acai 
(). Did you know Allison Nailor, senior, in his lifetime 

A. | have known him for t twenty years. 

©. About how intimately did you know him? 

A. | knew him as well as anvbody did; I lived in one of his 
houses for four vears. | 

@. About what time was it that you lived in his house? 

A. About 1853 or 1854 that I first went t 
do? (). About how frequently did you see him the last eight 
years of his lite? 

A. Very near every day; I lived in the same neighborhood with 
him. 

(). About how near was your residence to the place where he re- 
sided ? 

A. About elo lt or ten squares from ii 
Q. What witha Gg nie leg Nallor as to the use of intoxieat- 
ing liquors during the time that you knew him ? 

(). When I first ae him he lived in the country, and would’ 
come to town and rel Ol) a spree and StaV O0) 1{ for (Wo or three 
days, and then get off of it and go out home, but for the last eight 
years of his life he was drinking very hard and would be on a spree 


+) 


nearly every time I would see him. 
5300 Q. How were his habits in relation to his becoming intox!- 
eat ed durn ng? the last edie or nine Vears of lis life as COrli- 
sna wah les bales of duioki 2 before that time? At which period 


did he drink the most? 


A. He was always going around into the lowest grog shops he 
eould find; he drank more the last five or six years of his life. 
Q. About how often did you see him intoxicated the last seven or 
elolit years of his life 
A. Sometimes two, three, or four times a week. 
Lo what degree or extent Was he cvenerally intoxicated when 
you saw him in that condition ? 
A. I have often seen gentlemen have to put him in his 
bugey. 
304 (). How often did you talk with him during the last seven 
or eight years of his life? | 
A. Sometimes I would meet him and he would be friendly, and 
then again he would curse me to all the names he could lay his 
tongue to. [ would talk with him sometimes two or three times a 
week. : | 
@. Did you know him about March, 1878? 


et ¥e 
A. Yes, sir. 


eee 
— 
7 
ewe 
— 
— 
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@. State whether he was still drinking at that time? 

A. Yes, sir; he was. 

(). And whether to a greater or less extent than formerly, or about 
the same ? | 


4 


A. I think he drank more the lasi four or five years than he. ever 
did. 

(). “agl frequently did you meet and talk with him during th 
last yeal { his life ? 
\ Sometimes two or three times a week ; sometimes three 
oo. or four times a week. | : 

Q. Do you remember of talking with him in March, 1878” 

A. No,sir. JI might have and might not. 

Q. What was the condition of his health, say the last year of his 


A. He was very feeble 
@. And how was it during the last seven or eight years of his 
life ? 
A. ca sate ig appeared to be enjoying cood health until the last 
year or | 
Q. W a effect, if any, did his excessive drinking have upon his 
health and mind during the latter part of his lite, sav the last two 
or three years 


byect ted 1 ler ally by deft.) 


A [ don’t think he had his right mind when he was drinking. 
He would curse the best friend that he had in the world. 
306 (Q). State whether, in your opinion, in March, 1875, Mr. 
Nailor was in such a conditien, physically and mentally, as 
to render him competent to understandingly transact Important bui- 
ness, such as disposing of, transferring, or conveying lear ve portions 
of his real estate, say to the value of 820,000 to $350,000 ? | 
A. I think he was not. 
(). State how it was, 1n your Oplnion, seven orelght Vears ago, Say 
the fall of 1872? 
A. I think he was all ri ieht then. 
(). Towards the last of his life, Say the last vear or two, when vou 
talked to him, what was the general character and tenor of his con- 
versation or talk; what did he talk about and how ? 
A. Sometimes I would meet bim and he would ask me how 
307 business was, and how I was getting along, and then again 
[ would meet bim and he would curse me. 


Wn 


Cross-examination by Mr. CARRINGTON : 


What are you doing now ? 

A. Iam a earpenter, employed by a gentleman by the name of 
Davis, from Philadelphia. 

Q. Was Mr. Nailor additicted to the use of liquor at the time you 
occupied one of his houses ? 

A. Semetimes he would come in from the country, get on a spree, 
and stay until some of them came in after him and took him 
home. 
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A. Yes, sir. 

@. What were his habits as to the use of intoxicating drinks 
during the time you knew him ? 

A. The last seven or eight vears he has been an habitual draunk- 
ard. 

(). Hlow was it before that time ? 
A. He was a moderate drinker; would get tight occasionally. 

Q. How frequently did you see him intoxicated during the last 
elo lit OFT nine Vealrs of lis life ? 

A. I very seldom ever saw him sober. | 

(). To what extent did he go in drinking and becoming intox1- 


\. I have been to the stable quite often, and have seen him put 


st 
in the bugey and sent home in charge of somebody. 
oh? () W hat Was the state or condition of his health during 


2 ). 
the last eight or nine years of lis life? 

A. I think he was incompetent to attend to any business. 
@. About how frequently did you converse with him or hear him 
converse with others during the last eight or nine years of his life ? 
A. Sometimes two or three times a week, sometimes two or three 
times the same day, and sometimes it would be a month or six 


] 


weeks before I would meet him. 
(). About how frequently during the last year of Ins life ? 
A. More the last two years than at any time prior to that. 
@. What was the character of his conversations generally 
565 on those occasions; what subjects did he talk about, and how” 
A. The conversations were 1n relation to the lease of the 
stable to Washington, and also about Allison’s stables; then he 
would launch off and curse both of his sons, and threaten to dis- 
possess them. That was generally the subject of his conversations. 


— 


Qn one occasion I was sitting at Wash.’s stable, and Mr. Nailor 
wanted to know what I wanted there, and threatened to strike me 
with his cane, and I had not said a word to him. 
(). What business did he do or CULALC In during the last sevelhh Or 
eight years of his life, if any? 
A. I don’t think he was competent to do any business, and in fact 
did not do anything. 


364 (). State whether, in your opinion, Mr. Nailor was compe- 
tent, say, in March, 1878, to transact understandingly im- 


large portion of his 


< 


portant business, such as the disposition of a 
real estate by transferring it by deed or otherwise ? 

A. I don’t think he was from 1876 down to his death, knowing 
him as I did prior to that and his business qualifications; he changed 
a great deal. 

Q. What is your opinion of his competency or quatification for 
the transaction of business, say, as far back as the fall of 1872? 

A. I don’t think he has been competent to attend to any business 
for the last eight years, and I don’t believe he did attend to any. 


365 Cross-examination by Mr. CARRINGTON : 


Q@. Are you in business with your father and brother? 
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\. Yes, sir; we keep a bakery at 1007, on New York avenu 
2. What portion of the business do you attend to? 

A. Iam general manager. 

@. Do you attend a stand in the Center and Northern markets 
eve * day? 

Yes, sir; from four o’eclock in the morning until about two in 

— afternoon. : 
(). What do you do after that hour—aft 


"e Me es, Ter 
rtwo oeciock 7 


—e 


ue 

A. I attend to buving flour and other things for the bakery, and 
visit the ed ent places where flour 1s sola, looking after the in- 
spector of flour, who 1s under me, I being the commissioner of flour 


for Waoehin eton eity,and either going or returning I stop 

366 -.and visit Wash. Nailor 
©. You and he are warm personal friends, are you not ? 
ma, We are very 2ood Pri nals. 
(). Did you ever transact any business with Allison Nailor, 
senior ? ; 

A. Not di Irectly, but indirectly through my father, for fifteen or 
twenty years. 

i. You have spoken of Mr. Natlor abusing his two sons: What 
seemed to be the eause ? 

A. | don’t think that he knew what he was doing, because he 
had ho eo0od erounds for it. 
(). Did he say anything about their having taken his property or 
fusing to pay him money, or the like? | 

A. No, sir; 1t seemed to be because the boys upheld their mother, 
part ticularly so with Wash. [le and Alli Ison quarreled SO 
OO7 often that I don’t know what Lhey | quarrel about 
| JNO. F. SEITZ. 

Subscribed and sworn to before me this 3rd day of June, A. D. 
L879. | 

A. BROWNING, 


’ . 
hra miner. 


Adjourned until Wednesday, June 4th, 1879, at 13 o’clock p. m. 
A. BROWNING. 


Hramin« :. 
Deposition of John r. Price for Complainants. ( Kiled Jan.. 1881.) 
WEDNESDAY, June 4th, LS7Y—13 o’cloek p. m. 


Met pursuant to adjournment. 
Present we ee, 4 Cole, of counsel for COmMp yl ’t ts, and Charl S 


368 ‘Thompson, Jr., of counsel for def’t, and witnesses; whereupon 
JOHN ie PRICE, rat witness produced Ol) behalf. of compl LS. 


and sworn, did depose and say as follows 
By Mr. Cone: 
My name is John T. Price. I reside in Washington, D. C., at 
number 608 B street southwest. I am in the livery business on 6th 
street, near Pennsylvania avenue. 


ae i cent ee » 
~ 
rit 
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Q. Did you know Allison Nailor, senior, in his lifetime? 


A. Yes, sir; I knew him for twe nity-five years, and did business 
with him about twenty-five years ago, I think. 


J. About how intimately were you acquainted with him during 
that time? | 
A. Iwas at his business place frequently, and knew him very 
well. 
369 Q. About how often did you see him during the last year 


of his life? | 

A. | vobatiby4 four or five times during that time. 

Q. What were his habits as to the use of intoxicating liquors dur- 
ing the time that you knew him? 

A. His habits in that respect were very bad—so much so that 
when I was in his company I would always get out of his way. 

Q. How did his habits in that regard, during the last year or two 
of his life, compare with what they formerly were; say, when you 
first knew him? 

A. I don’t think that at times during the last two or three vears 

his life he knew what he was doing, and have reasons for think- 

ing ’ SO. 
©. What are those reasons? 
370 A. Because he did entirely different from what he agreed 
to do with me. 
Q. On the occasion that you saw him during the last two or three 


years of his life what was his eondition ? 


A. At times I have seen him, and he was Very pleasant, and the Ti, 
again, I have gotten out of his Way lO keep from meeting him. 

©. What was his condition as to soberness or drunkenness on 
those occasions? | 

A. Sometimes he appeared - be all meht, and sometimes he had 
been drinking, and I got out of his way, because I thought he did 
ase be what he was doing. 

. How frequently did vou converse with him; say, during the 


last two or three or four years of his life 7 
O71 A. I could not say how often. The reason I did not con- 


verse with [him] much was because it was not pleasant for me 
to do so, on account of his conduct. 
Q. Do you remember when you last saw him to talk to him; how 
long was it before he died? 
A. I cannot tell the time. It was about the time he. was in the 
police court, when he or the woman that he lived with was.arrested. 
Q. What business, if any, did you transact with him during the 
last two or three years of f his life? 
A. I bought two carriages from him, but it has been about four 
years ago, | think. It may have been longer than that. That was 
the last business transaction I had with him. 
OtZ Q. State whether in your opinion Mr. Nailor was in such 
condition physically and mentally that he was competent, 
say in the latter part of March, 1875, to transact important business, 
such as conveying or transferring a large quantity of his real estate 
worth, say, $20,000 or $30,000 ? 


) 
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(Objected to generally by def’t.) 
A. I don’t think he was competent to transact any business for 
the last two years, or else he would not have done as he did. 


Cross-examlnation by Mr. THompson: 


(). On page 165 of vour direct examination, In answer to a ques- 
{101 


} by Mr. (‘ole. vou state that “oOmMmetl mes he appeared LO be 


‘pms } . . . : . 
OO All neht, and sOmMetimM 


ves as if he had been drinking. Now, 
In which condition did you see him. most Irequently ¢ 

A. | could hol tel] whether he had been drinking Or hot, but he 
acted very singular and I would get out of his way. 

(Q..You say on page 167 of your examination, in answer toa 
question by Mr. Cole, “I don’t think he was competent to transact 
ahiy business for the last LWO Vears, or else he would hot have done 
as he did.” Is that the only reason You Call olve for his incom pe- 
teney ? 

A. IL eould not say that exactly, but I would not have done any 
business with him. 

(). Question repeated. 

A. I don’t really think that \Ir. Nailor was e@ mpetent for 
344 some time prior to his death to transaet business. 
: (). Give us your reasons for thinking so, 1f you have any. 

A. From remarks that I heard him make in my stable, but 
could hot repeal them now, Nor. any of the conversation. Wwe then 

— | had, nor state when it was. Mr. Natlor was on his wav from the 
court-house at the time. I paid no attention to the remarks, because 
Mr. Nailor’s family matters did not coneern me. 
JOHN T. PRICE 

Subseribed and sworn to before me this 4th day of June, 1879. 

A. BROWNING; 
Kxramine i 
£ 379 Deposition of Geora Ne ite for ¢ omplainant-. ( Filed Jan.13.188] } 

GEORGE SeErrz. a witness produced and sworn on behalf of com- 

} } } ] | , 
plainants did depose and say as follows 

By Mr. Con 

VI name 1s George Sell reside al 1224 Ot) 6th Sstret N \\ ; 

in this city lam a baker bv oceu ition 
= (). Were you acquainted with Allison Nallor, senior, in his 
{lim 


? 
(1). About how intimately did you know him during that time 
A. I transacted business with him several t1 
10 Q. About how often did you see him during the time that 
i Vou were acquainted with him? 


 - i | “ ’ ] {* > 4ha wnt , . 
A. I saw him two or three times a week for thirty vears. 


— 


— ° } ae ep . cy . + . 
(), Did VOU See him as Irrequentt\ during Lne last elgi r hin 


years of his hfe as you did in former years ‘ 


teeter eee ae : _— ee 
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A. I did not. 
About how freque ntly did you see him during the last eight 
or nine years of his life? 
A. During the last two years of his life I saw him but three or 
four times, but up to that time I saw him frequently. 
. What were his habits as to the use of intoxicating liquors dur- 
Ing the time that you knew him? 
A. About eighteen months ago I spoke to him in Allison 
377 . Nailor’s stables and he hardly knew me. He looked like he 
Was simp we. I don’t know so much about the hquor. 
(). What did he do or : Say. in the stable on the oceasion fj ferred Lo 
that left the Impression on your mind that he was simple? 


(Any conversation between Mr. Nailor and the witness objected 
LO by def ’t.) 


A. I asked him a question and the answer was so simple, and I 
thought it strange an old nd would treat me so. 

(). Do you remember the jue stion and OF 

A. I said, “ Mr. Nailor, ER is business now?” He replied, “ What 
is that your business?” and then I stopped. Before that we always 

talked on business. 
o718 (. Were your relations friendly with him at that time, or 
| otherwise ? ; 
A. Yes, sll 
(. Had he ever spoken to or treated you in that way before? 


(Objected to as immaterial and irrelevant by def’t ) 


A. No, sir; he was always friendly. 
@. When did you last see him and talk with him ? 
A. I ifteen or eighteen months ago. 
(Je Can you tell where? 
A. At Allison Nailor’s stables. 
@. What did you and he talk about at that time? 
({ byected tO by defendant.) 
A The last time I spoke to him was when he replied to meas |] 
have stated above. 
(). Did you ever see him after that time? 
A. Only once, on the avenue, in his bugey. 
Did vou ever see him drunk or under the influence of 
oi9  Intoxicating lquors ? 
A. Yes, sir; when John Hammack kept a restaurant on 
15th street. 
Q. Did you frequently see him intoxicated or otherwise during 
the time you knew him ? | 
A. Only once. 
). W hen did you transact the last business with him ? 
\. About 1856 or 1857. 
(). State whether in your opinion Mr. Nailor was in such condi- 
tion, physically and meutally, say in the latter part of March, 1878, 


’ 


et Be nt ty BE A PE Er OO 
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to render him competent for the transaction of important business 
understandingly, such as conveying or transferring a large quan- 
tity of his real estate—say, to the amount of from $20,000 to $30,000? 


580 (Counsel for def’t objects to the opinion of the witness being 

fviven, and, secondly, the witness “a testified that he 
has not had any conversation with Mr. Nailor-for reg eed months 
bet tore he died, and consequent tly Cannot entity | O the ACt. ) 


A. He was not capable to transact any business rity I last saw 
him. 

(. What business, 1f any, was Mr. Nailor engaged in the last ten 
years of his life? 

A. I don’t think he was in any business. 


Cross-examination by Mr. THompson: 


@. Don’t you know, Mr. Seitz, that Mr. Nailor was considered by 
everybody that knew him to be an extraordinary good business 
man ? 

A. Prior to ten years ago he was. 
od | (). Didn't you and Mr. Nallor, several years ago, have a 
falling out about some business ? 

A. No, sir; we never had a falling out, but have always been 
friendly. | 

Q. Are the reasons that you have given here the only reasons vou 
= have of Mr. Nailor’s incompetency to transact business ? | 
i ' A. Yes, S11 

GEO. SEITZ. 


ay of June, 1S79 
SROWNING, 


Kram d7L€7. 


Subscribed and sworn to before me this 4t] 


ARTHUR 


Adjourned until Friday, June 6th, 1879, at 13 o’clock p. m. 
BROWNING, 


Kramine ia 


O82 Lr 0sition of Willian B. Reed for Com lainant-. (hiled Jan. 
] | } : 
Lo, EOOA:) 
FRIDAY, June 6th, 1879 
Met pursuant to adjournment. 

- Present: Counsel on both sides and the witness, WiiLiam B. REEp: 
whereupon the latter, being first duly sworn, did depose and say as 
follows: 


By Mr. Coie: 


My name is William B. Reed; [I reside at 1812 K street in this 


—- a ne omen, 


city; Iam a grocery merchant. 
Q. Did you know Allison Nailor, senior, in his lifetime 
A. Yes, sir; I have known him for the use La years. 


) ®. How intimately did you know him during that time? 


i an gee eas Cae Ea ee 
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A. I knew him very well; I visited his house while he lived 

383 in the country, and the city too, quite often; I have stayed at 
his house in the country for two or three weeks ata time 
prior to the year 1865, but since that time I have met him frequently 
at his house an ep the street up to the t pes that he left his house. 

Q. How often, if at all, did you see him after he left his house and 
went to live vith the defendant, Catharine “aba ? 

A. I don’t know when he left and went to live with her only from 
What I have heard. I have seen him on the street and spoken to 
him about a grocery bill I had against him, and in 1870 I called at 
his house for a settlement and was infermed by Mrs. Nailor that ] 

would have to see Mr. Nailor. lf did not bother about it any 
384. more for a month or so, and then I found out where Mr. 

Nallor Was, and ealled Oli him Ol) Ie street, between L7th and 
ISth streets. I called there several times, and once or twice after he 
he had just gone in there, and a woman there told me that he did 
not live - She always told me that he was not there and did 
not live ther One day happened to be cong bv there and I saw 
Mr. Nailor see ing back inthe house, and he was in his bare feet. 
I got out of my bi ugey and went in. Mr. Nailor was waiting on a 

tore 


little child in the »when I gotin. After the child went out I 
| spoke to les At first he did not appear to recognize me. 
o89  <After he recognized me he asked me what my business was, 


and I told him I ealled for the settlement of a little account 
[ had against him. He asked me what the account was for. I told 
him for groceries for his home on 15th street. He rephed that they 
had gotten the groceries and letthem pay for them, and that he had 
nothing todo with it, and he also said that he had nothing to do 
with his property at that time. This was in the early part of 1870 ; 

April, I think. 

(. State about how frequently, if at all, you called on Mr. Nailor 
at the above-mentioned place after the time mentioned in your last 

answer. 
O50 A. I called on him at that place probably fifteen or twenty 
times within.the next two years. It may have been within 
Ohe year. 

@. What was his personal appearance and condition on the sev- 
eral Oveasions sna you saw him at the house above mentioned ? 

A. Several times = condition was repulsive in the extreme and 
disgusting. "reek ‘twice the woman came in and asked me what 
ny business sayy [ don’t know who the woman was, but suppose 
it was the defendant in this suit. I think it was the defendant, be- 
cause on one occasion I saw her smoothing his forehead in the back 

room, and before [ vot in there she closed the door and left 
o5/ meinthe front room or store. She said he was sick and 

could not be seen. The first time I saw him there he was in 
his bare feet, his pants were open n front, with no suspenders Ol) ; 
his face was disfigured, I judge from liquor, and I scarcely recog- 
nized him at first. After noticing his condition I told Mrs. Nailor 
it was no use for me to look to him for the payment of the bill and 
that I would have to look to her for it. It being the first time that 
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[ ever saw a person of respectability in the condition I saw him in, 


I was greatly surprised and it made a great impression on me. I 


would not have been more surprised if | had seen him in his 
eothin. 


Stele (). When you first saw him on E street at the place above 
mentioned how long had it been since you had seen him be- 


fore that time ? 

A. Possibly a month or two. 

(. On the first occasion that you saw him on E street state whether 
you at first recognized him 


NRE Se : : ee : ' ; seal. ae — vv 
A. Only )\ his nose and the Upper poruion of his face. Ilis eves 
es oe Roca a a ppg 1] ] ry) * 1; eo 

were pecuilar and Very sinbati pupils. he reason I did not recog= 
ap ae ie: } co aie a — st F ea) : : 2 

nized him Was vecause there Was a Monta Or six weeks srowl 1 of 

} wl a hie fa > thie al Feo wror S ecaladlie. . aule at Ee n 
eard on NIS face; nis cneeks were very mucn putied al lit looked 


hike they were inflamed; his shirt was open the full ex- 
089 tent of his bosom and exposed his naked breast; he anil no 
undershirt on, his pants were open in front, and 
his bare feet. This was in the latter part of April 1870. “i Wal- 
ranted Mrs. Nailor on the aeecoumt that he « owed me, and he made 
ho defence to one dane and it wa afterwards pal to me by Ir. 
Clark, the son-in-l: f Mr. Nailor, elias was the agent of Mr. Nailor. 
Mr. Nailor told me hal he had nothing to do with it, and that I 
would have to get the money from Mr. Clark. I afterwards opened 
an account in ies name of Mrs. A. Nailor. ‘This ended all the busi- 
ness that I | pe Mr. Nailor. 
390 2y On the potbuaies occasions that you saw Mr. Nailor atthe 
house on E street above mentioned state ges ther he was in- 
toxieated (>}) ahy ot the OCCASIONS. 
A, Krom appearances I shot iia say that he was. 
@. On each oecasion, or only a part of them 
A. On every occasion ; one time in particular he asked me to take 
a drink and I declined. He was standing in the back room, and on 
the stand wes a decanteranda pitcher. He remarked that he drank 
whiskey and milk, and he poured some whiskey and milk in a glass 
and drank it down. 
@. On the occasions that vou visited him in relation to the ae- 
count, state whether you had any conversation with him on any 
er subject than the account. 


e! 


—— 


(). State how often, if at all, you saw Mr. Nawlor after you 
hae sued him on the account. 
A. Oceasionally around his son’s stable and driving on the street. 
() Did vou ever Converse with | him lafter that time ? 
A. Not directly, but have been in his company when he was talk- 
Ine around the stable. 
| What Was his condition PC TE rally on the occasions that you 
saw him after you had sued him on the necount: was he generally 
sober or under the influence of intoxicating liquor ? 
A. I could not say except from appearances. Irom appearances 
the most of the time he seemed to me to be in a stupor, 
392 but whether it was caused by drink or not I could not say. 
l4—220 


Prem ve 
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2. Do you remember the last time you ever saw him ? 
A. Yes, sir: I think it was a month or six weeks before his death. 
(). State as near as you remember the time that you sued him on 
the account. 
A. April, 1875, the 15th or 15th. 
(). State whether, in your opinion, Mr Nailor was competent, 
in the fall of the year, 1872, to understandingly tr — - importa int 
business, such as conveying or disposing of real estate the value 
of from 2,000.00 to SS 00.00 7% 
A. My opinion is that at the times I saw him he was _ not. 
393 If I was going to buy I would not have bought from him. |] 
[ told Mrs. Nailor and both of her sons that if I had any- 
thing to do with it I would send him to an insane asylum. I would 
have felt competent at that time to swear that he was insane at that 
time. 
(). State whether, in your opinion, Mr. Nailor was competent In 
he latter part of Mareh, 1875, to understanding ly transact im port- 
ant business such as conveying or otherwise disposing of real estate 
to the value of from $20,000.00 to $50,000.00 ? 
A.‘I don’t think he was competent in 1878. I went away to 
Hurope In July, 1878, and before that time,in the same year, 
594 Isaw him two or three times a month, and once, shortly be- 
fore I went away, I saw him at a saloon near the National 
Theatre very much under the influence of liquor. 


Cross-examination by Mr. CARRINGTON: 

(). Does Nailor and the family now deal with you ? 
Yes, 
). What are the relations between you and Mr. Washington 
lor * 
es riendly. 
J. Are you not one of the sureties upon the injunction bond 
given in Montgomery county, Maryland. in a case wherein these 
same complainants are complainants and Catharine Conley is de- 
fendant ? 

|, age signed some paper for Mr. Washington Nailor, but I do not 
know what it was. I think it was some kind of a bond in regard LO 
the payment of rents. 


no 


As 


N: 


( 


WM. Bb. REED. 


Subscribed and sworn to before me this 6th day of June, 1879. 
A. BROWNING. 


Examine - 


SID Deposition of Patrick Brennan for Complainant-. (Filed Jan. 15, 
1881.) 


PATRICK BRENNAN, a witness ee aan on behalf of complainants, 
ind sworn, did depose and say, as follows: 
By Mr. Coie: 


My name is Patrick Brennan. I reside at No. 408, on 1st street 
northwest. J own and drive a hack. 
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time ? 
A. Yes, sir; I knew him since 1851. 
Q. About how intimately did you know him ? 
A. 1 worked for him awhile in the fall of 1851, and again in 
1852. 


| Q. Were ‘you acquainted with Allison Nailor, senior, in his life- 


= ee 


OG Q. About how often did vou see him from the time you 
first became acquainted with him until his death ? 
_o A. Very frequently. 


(). State whether you saw him as frequently during the last six or 
seven years of his life as you did before that time. 

A. I saw him as frequently, except during the time I worked for 
him, when-I saw him every day. 
| Q. How was it the last two vears of his life’ 
A. I did not see him as frequently then as I did before. 
(). About how often did you see him the last two years of his 
life ? ? 

A. Sometimes twice or three times in one day, and sometimes It 
may have been a month before I would see him. I have had 
no conversation with him since 1871. 

©. Have you heard him converse with others since th: 


+) 


+) 7 


time ? 


ls A. No, sir; I don’t think I have. 

| (. Whenever you saw him during the last six or seven years of 

= his life, where did you generally see him ? 

: A. At different places ; sometimes on the street, sometimes in his 

bugey, and sometimes with a man named Riley, who lived in one 
of his houses. | 

(. What was his condition generally on the occasions you saw 

him during the last six or seven years of his life ? 

A. I don’t think I ever saw him but once that I did not think he 
| was under the influence of liquor, and then he was fixed up 
o98 and looked well, and was sitting in front of Allison Nailor’s 
stable. 
| (). What was his personal appearance on the other occasions that 
: you saw him ? 
| A. He looked like any man would look that drank to excess, and 
looked rather rough for a man of his means. | 
Q. What were his habits as to the use of intoxicating hquor when 

vou first knew him? 

| A. I don’t think he drank anything except when he went on a 
b spree, perhaps once a year, and then his wife or his sons would have 
to go for him and take him hime. : 

(). About what time did ke form the habit of becoming intoxi- 
| cated more frequently ¢ 

: A. I don’t know exactly what year, but I think in 1868 
| 999 Thompson Nailor, his brother, came to buy a carriage from) 


me, and it was about that time that I observed he was 
drinking more frequently than formerly. 
(. What was the last conversation you had with him ? 
A. It was talking about a settlement for my carriage, which | had 


oO 
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sold on his order nearly three years before, and the conversation. 
was about the settlement for it. I was continually after him about 
Mi 
_ What was Mr. Nailor’s condition on that occasion ? 
rg He acted like a crazy man; he jumped around back and for- 
ward and cursed and then I left the house 
Was he drunk or sober on that oceasion ? 
A. I should say that he was either ‘drunk or outof his mind, 
400 Q. When was that? 
A. I think in 1870 or 1871. 
Where was it ? 
. In a house on E street, between 17th and 18th streets. 
Q, Did you hear of his leaving home and going to live with 
Catharine Conlev 
A. cn sir; 1 nee that he had gone away from home to live 
with some woman, but I did not know her name. 
Was this last conversation of vours with him before or after 
you heard that he had left. home? 
A. After. 
@. What business, if any, did Mr. Nailor engage in after the time 
he left home ? | 
ee | believe he opened ra little grocery and liquor store. 
(. Were you ever at the store? 
oe Only once. 
. Who did you see there in charge of the 
A. Saw him and a woman. 
4Q] (). State whether in vour opinion at the time you last con- 
reg with Mr. Nailor as above related by you, or at any 
time after that during his life, he was in condition and competent to 
underst: nding transact Important business. 


A. No, S] - he Was hot, 


f 
pater 
= 
_ 
a 
~ 


Cross-examination by Mr. CARRINGTON : 
Q. Of What nationality are you? 
Irish. 
(). What se eee ition have Vou followed besides that of hack- 
man, at any time * 
A. I have Jealt in real estate, built houses, and bought and sold 
horses and carriages. | 
©. You sued Mr. Nailor on this transaction ? 
A. Yes, sir. 
(). Was there a tri: ‘lal by jury ? 
A. No, sir; on the day of trial it was settled by Thompson 
4A? Nailorand son. ] aenk I wore out six pairs of shoes in voine 
after and looking up Mr. —— before I sued him. He put 
the case off In various ways after I sued him. | 
PATRICK BRENNAN. 


Subseribed and sworn to before me this 6th day of June, 1879. 
A. BROWNING. 


EK xaminer. 


» 
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Adjourned until Monday, June 9th, 1879, at 23 o’clock p. m. 
A. BROWNING. 


Eva ni20er. 


Further adjourned until Tuesday, June 10, 1879, at 2.80 p. m. 


: 103 Deposition of [Ti nr L. Purner for Complainant-. (Filed Jan. 


TUESDAY, June 10. 1879—2.30 p.m. 


Met pursuant to agreement. 

Present: C. C. Cole, for complainants, and Messrs. Rutherford & 
Thompson, for det ’t. 

By agreement ot counsel! the taking of testimony IS proceeded with 
by the undersigned; whereupon Henry L. TuRNER, a witness of 
lawful age, produced, SWorthi, and examined by and in behalt ot the 
complainants, deposes as follows : 


By Mr. Coie: 


and residence. 
3 D street northwest. 
rion. 1). oe, 


(). Please state vour occupation 
A. I keep a boarding-house at 142 
(). How long have you lived in Washin 
A. Since the year LSob. 
404 Q. What business have you been engaged in during that 
time ? 
A. I have been engaged in different business; principally l have 
been keeping cl boarding-hous : 
(). Did you know Allison Nailor, Sr., 
A. Yes. sIr. 
(). low long were Vou acquainted vith him ? 
A. Ever since the vear 1836. 
(. About how intimately did you know him during that time? 
A. I met him daily almost. 
Q. About how intimately did you know him during the last seven 
or eight years of ‘his hte? 
A. I met him every day most; | 
(). How was it the last year of his life 


A. I saw him just as often and even oftener in his 


; 


n his lifetime ‘ 


—s 


had business with him. 


») 
/ 


(05 latter days, nearly every day, except Sunday. 
@. How often did you talk with him ? 
A. Every time I met him. 
®. Was that true during the last seven or eight years of his life 
also ? 


A. Yes, sir. 

Q. What were his habits as to the use of intoxicating hquor dur- 
ing all the time you knew him ” 

A. Well, he was always ready for a drink, drinking pretty nearly 
all the time. 

(). How did his habits in that particular in tke latter part of his 


life compare with what they were when vou first knew him ? 


°° ——_ = 
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A. The latter part of his life was mixed up; he did not appear to 
be the same man at all as he was when I first knew him. 
106 (). Did you ever see him intoxicated ? 
A. I have, sir; very often. 

(). At what period of his life did he drink to intoxication most 
frequently—when you first knew him or in the latter part of his 
life ? | 

A. In his latter days. 

(). About how often did you see him intoxicated during the last 


seveh or eleht years of his life ? 
A. He was drunk almost daily ; I never, to.judge from his actions, 

eonsidered him sober at any time. 

(). Did this continue until the time of his death ¢ 


i 


/. 
A. Until the last time I saw him. 
Q. To what degree of intoxication did he generally drink during 
the last seven OT eloht Years of his life ? 
A. He appeared to be pretty full most of the time. 
LO7 (). What effect, if any, did his intemperance have upon his 


mind ? 


It appeared to unfit him for business. 
@. When did vou last see him? 
A. I think it was about one week or a few days before his death. 
Did you talk with him at that time? 

A. I did, sir. 

(). Do you remember the conversation ? 

A. Yes, sir; it was about a matter between him and myself, a 
money matter. 

Q. Do you remember of talking with him in the spring of the 
year 1875? 

A. Yes, sir. 

@. About how frequently ? 

A. Say once a week, at least that. 

Q. What were your conversations about, generally, if you remem- 
ber ? ; 

(Objected to by counsel tor defendant.) 

A. I couldn’t say about any particular thing, business at 
408  times—such things as that. 
(. State whether, In your opinion, say in the latter part of 

March, 1878, Mr. Nailor’s mind was in such condition as to enable 
him to understandingly transact important business, such as con- 
veying or disposing of real estate, to the value of twenty or thirty 
thousand dollars ? | 

A. I don’t think it was, sir. I shouldn’t have liked him to do any 
business for me at that time. 

Q. What is your opinion of his competency to transact business, 
say In November, 1872 ? 

A. I hardly think he was competent at that time. 

Q. What was his personal appearance generally, the last seven or 
elg ht years of his life ? 

A. He generally appeared to be kind of stupefied to me. 


a 
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409 Q. How about his clothing and appearance for cleanli- 


ness, we. ? 

A. He was moderately, plainly dressed, not so cleanly as he was 
formerly. 

Q. Did you ever see him in the presence of the defendant, Catha- 
rine Conley ? 

A. No, sir; I never did. I did see him pass my house in a buggy 
with her more than once. 

Q. Did you ever hear him speak of her or talk about her? 

A. I don’t think I did. 


Cross-examined by Gen’l RUTHERFORD: 


QQ. Mr. ‘Turner, what other business, except keeping a boarding- 
house, have you been engaged in since you have lived in Wash- 
ington ? 

A. I have been at one time interested in a sporting house. 
@. What do you mean by ‘a sporting house ”—a gambling 


house ? 
410 A. Yes, sir; that was a good many years back. 


@. You say that during the last seven or eight years of his 
life you met him every day and had business with him ; now state 
what that business was ? 

A. It was, when I met him, trying to get a settlement with him 
for money that he owed me. 

Q. What did he owe you money for? 

A. Borrowed money, 

@. Did you have any other business transactions with Mr. Nailor 
during the last seven or elo ht Vears of his life, except In connection 
with borrowed money ? 

A. Nothing, except | bought some wood of him. 

(. Were you afraid to lend him money for fear he would 
+1] forget the transaction, or did he give you due bills or notes 

for the amounts borrowed ? 

A. I wasn’t afraid to lend it to him. We had loaned each other 
money frequently. He never gave me notes or due bills; there was 
never any writings between us. 

Q. So it appears you considered him a pretty careful ousiness 
man, did you not? 

A. Not of late years. 

@. Are you in the habit of loaning money to people in whose 
business capacity and of whose powers of mind you have doubt? 

A. No, sIr. 

@. How often did you sze Mr. Nailor during the last two years of 
his life? | 

A. I saw him most every day—pretty nearly every day. 

@. Did you converse with him on every one of these occa. 

sions ? 
412 A. I passed the time of day with him; had no particular 
cotiversation with him every time. 

(. How did his habits as regards the use of intoxicating liquors 
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during the last years of his life compare with the periods before 
that; did he appear to drink more or less? 
A. He appeared to drink more towards his Jatter end than he did 
previously. 
Q. Did you have any business transactions with him in the last 
year of his life? 


A. No, sir. 


cedirect. by Mr. CoLe: 


7 


(). When did you loan the Money to Mr. Nailor mentioned in 
your cross-examination ? } 3 
A. I think the last transaction of that kind we had was 
413 in about the year 1870. I never loaned him any after that 
time. 


Re-cross by Gen’] RuTHERFORD: 


@. You state in your direct examination that you “had a talk 
with Mr. Nailor about one week or a few days before his death, and 
that it was about a matter between him and myself—a money mat- 
ter;” explain.what it was. 

A. Money that he owed me. 


(). So you were not correct In your repiy to the last question of 


(Objected to by Mr. Cole because there is no inconsistency between 
the answer to ny last question and the one given last in reply to 
Gen'l Rutherford.) 

A. | gave it to you just as it happened. 

Q. Please explain what this last transaction, this money 
4l4 matter, Was; was 1t for money loaned, or about any other 
transaction ? 

A. Money loaned. 

Re redirect by Mr. Coe: 
®. When did you loan Mr. Nailor the money about which you 
conversed with him a few days before he died ? 

A. It was in 1870, I think, sir. 


H. L. TURNER. 


Subscribed and sworn to before me this 10th day of June, 1879. 
IRVING WILLIAMSON, 


’ ° ° ‘7 
Kraminer di ( LANCE PY. 


Deposition of Job W. Angus for Complainants. (Filed Jan. 15, 1851.) 


415 Jos W. AnGcus, a witness of lawful age, produced, sworn, 
and examined by and in behalf of the complainants, deposes 
as follows: | 
By Mr. Coe: 
(). W here do you reside? 
A. In Washington city. 
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Q. What is your occupation ? 
A. lam a builder. 
@. How long have you resided in Washington ? 
\. Thirty-three years. : 
@. Did you know Allison Nailor, Sr., in his lifetime ? 
A. I did. 
Q. How long did you know him? 
\. Twenty-five years. 
Q. About how intimately did you know him ? 
\. Quite intimate during the war. 
(. And how was it after the war? 
A. Intimate until 1872: or 1875; I have been away for the last 
five years. 
A. About how often did you see Mr. Nailor after the war 
416 and up until the time von went away, say in 1872 or 1873? 
A. Sometimes two or three days in succession, and then 
again not for a week, perhaps longer. 

Q. Did you or not see him as frequently after he left his family as 
before ? 

- No, sir. 

About how often did you see him after he left his family ? 

‘ Well, not so often; maybe once a week ; maybe twice a week. 
I left here in 1874. 

What were his habits as to the use of intoxicating liquors dur- 
ing the time you knew him? 

A. Sometimes he was very fond of his whiskey. 

(). Did you ever see him intoxicated ? 

A. Yes, Sir. 

(). How often. 
417 A. Oh, very often. I have helped to carry him home, 
helped his son. 

Q. At what period ot his life did he drink to intoxication most 
frequently ? 

A. That was along in 1862, 1863, and 1864, up until 1870. 

Q. Did he or not drink to ieieaicaion as frequently or more so— 
say from 1869 up until 1874—when you say you left here, as he did 
prior to 1869? 

A. I didn’t see him so often after 1870. My business didn’t call 
“e his way so much. 

About how often did you see him talk with him after the fall 
of 5 te ¢ 

A. Not very often, sir. I seldom: talked with him more than to 
pass the time of day. 

Q. When did you last see him? 

A. I saw him, I think, a month before he died. 
418 Q. How often did you see him the last vear that he lived? 
A. But that onee. I had been home about six months 
when he died. 

Q. What was his personal appearance and condition—say from 

1870 or until the time you left? 
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A. He looked rather broken down to me. I do not recollect his 
dress. 

(). How did his condition during that time compare with what it 
was in former years—say from the close of the war up until 1870 ? 

A. During the war at times he would look well dressed, and then 
when he would get on one of his turn-arounds he would look very 
much dilapidated for a week or two. 
(). What business, if any, was he engaged in the last of your 

acquaintance with him—say from. 1869 up to the time 

419 ~—syou left? 


A. I didn’t know that he was in any direct business him- 


self. 

(). State whether, in your opinion, from your knowledge of Mr. 
Nailor and his condition, he was competent to understandingly 
transact important business, such as conveying or disposing of valu- 
able real estate—say in the fali of 1872, and from that time up, so 
long as you knew him? 

A. I should think not. 


Cross-examination by Gen’l RurHERFORD: 


(. Where de you reside in the city? 
A. No. 1522 L street northwest. | 
(). Has your business been that of a builder during all the time 
you have resided here? 
A. Yes, sir. 
Q. Was your place of business in the vicinity of that of Mr. 
Nailor ? | 
420 A. Yes, within a few blocks. At one time, when I was 
engaged at the Smithsonian, my shop was there; at another 
time it was on Seventh street, opposite the market-house; it was 
there for fifteen years. Afterwards it was on 11th street, near the 
canal. 
(). Did you have any business transactions with Mr. Nailor at any 
period, and if so, when ? 
A. Very little; during the war I was security for a tenant of his, 
and also did a little repairing for him. 


JOB W. ANGUS. 


Subscribed and sworn to before me this 10th day of June, 1879. 
IRVING WILLIAMSON, 


Kraminer in Ohancery. 
Adjourned to June 12th, 1879, at 2.30 p. m. 
4?1 Deposition of Joseph H. Hilton for Complainants. (Filed Jan. 
13, 1881.) 
| | JUNE 15, 1879. 
Met pursuant to adjournment. 


Present: C. C. Cole, Esq., solicitor for complainants, and Mess-s. 
Rutherford, Carrington, and Thompson, solicitors for defendants ; 
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whereupon JoserH H. Hittron, a witness of lawful age, produced, 
sworn, and examined by and in behalf of the complainants, deposes 
as follows: 

By Mr. Coie: 

(). Where do you reside? 

A. At 1009 G street northwest, Washington, ‘BAe as 

. How long have you resided in Washington ? 

A. In Georgetown and Washington all my life, except a short 
period, when I was backwards and forwards. 

(). What is your occupation ? 
422 A. I am carrying on the house, sign, and ornamental paint- 
ing business at this time. | 

(). Did you know Allison Nailor, Sr., in his lifetime? 

A. I knew him intimately for thirty-five or forty years. 

(). About how intimately did you know him? 

A. When a boy I worked for him; driving an omnibus for him 
in early life. In manhood I dealt with him and did business for 
him—legal and otherwise. 

(). How intimately did you know him the last two or three years 
of his life? 

A. Iean’t say that I was thrown in contact with him often dur- 
ing the last two or three years of his life, except upon one occasion, 

and that was some time last spring a year ago—I think in 
425 May. ‘That’s my recollection. 
. About how often did you see him during the last two or 
three vears of his life? 

A. I can’t answer as to the number of times; I suppose several ; 
two or three; I can’t be precise. | 

(. Did you talk with him on each of the occasions that you met 
him ? 

A. I hardly ever met him that I did not have some conversation 
with him; he was always friendly with me. 

@. What was the occasion of your seeing him on the occasion 
above mentioned by you in May ? 

A. I went to seethim about painting a house on 12th street, 
between C and D streets northwest; I don’t remember the number; 

there was no one living in it; it was being reconstructed ; 
424 [don’t know who lives in it now. 
©. Go on and state any conversation you had with Mr. 
Nailor at that time in reference to the repairing and painting of that 
house. 

A. I went to his house, rang the bell, and was admitted ; he came 
into the parlor, and I told him [I had come to see him about getting 
the painting of the house he was repairing on 12th street; we then 
talked of his general health and one thing and another, and he 
remarked to me that he was hardly fit for anything or any busi- 
ness; that he was killed up with a complication of diseases ; my at- 

tention was then drawn to his appearance and his manner, 
425 and I thought he was in a state of stupefaction; he didn't 
appear to me to be the same Ailison Nailor that I knew in 


= 
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former years; we changed then from the subject of his health, and 
I talked te him about “painting that house ; he said, “Joe, I don’t 
know when it will be ready to be pi ainted,” and I said, “I will leave 
you my eard;” he receiv ed that, and he then rem: arked to. me that 
he had employ ed our old friend Hillary to do the plumbing, but 
that he, Mr. Nailor, was really not fit to attend to anything. 

Q. What did he say, if anything, on that oeeasion about the use 
to whieh he intended to put that house when the repairs were com- 
pleted ? 

A. I don’t think he said anything at al! to me about his inten- 

tions. 
426 Q. What time in the day was this? | 
A. This was between seven and eight o’clock in the morn- 
ne 


< 


What was the condition of Mr. Nailor at ere time in relation 


to cake? 
A. I thought he was at that moment strongly under the influence 


of liquor. 
Q. What was his personal appearance and condition generally at 
that time? 
A. He seemed to me to be infirm, both in body and mind, and | 
thought suffering too. : 
Q. State whether, in your opinion, Mr. Nailor was competent at 
that time to transact important business, such as conveying or dis- 
posing of valuable real estate? 
427 A. I shouldn’t think so at that moment. I don’tthink he 
was 1n a condition. 
@. How long had it been before that time that you had seen him? 
A. I couldn’t possibly tell; I used to meet him quite often; | 
couldn't fix the time. 
@. From your knowledge of him during the spring of 1878, say 
whether, in your opinion, he was competent to understandinly trans- 
act important business in the latter part, say the 28th, ef March, 


1878, such as conveying or disposing of real estate to the value of 


$25 000 4 
A. Between the two periods of the 25th of March and the time I 
saw him I can’t answer the question. 
Q. What were his habits as to the use of intoxicating 
428 liquors during the last three or four years of his life, if you 
know? 


A. When I knew Mr. Nailor pretty well, he used to take periodi- 


cal sprees, and he would get crazy and uneontrol-able. 
Q. What were his habits, in that particular, when you first knew 
my ? 

All through my life, from the time I first knew him up to the 
le: of my last visit, he would get on sprees, wander away, and 
made his wife very unh: appy at home. When I was a boy working 
for him she used to get me and others to go out and look him up, 
and she sometimes with us. 
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Cross-examined by Mr. CARRINGTON, Jr.: 
Q. You speak of when you were a boy; how many years ago was 
that? 
429 A. I suppose thirty-five or forty years ago. I will be fifty- 
six years old the 27th of September, next. 

(J. At that time in what business was Mr. Nailor engaged? 

A. He was keeping a livery stable and running a line of omni- 
busses from corner of 6th and Penna. Ave. to Georgetown, and I was 
one of the drivers. 

(. Did you know him when he was a dealer in slaves? 

A. I knew him when he was a reputed dealer in slaves. I never 
knew him to be a dealer in them myself. I never saw him buying 
or selling them. | : 

(. In what esteein was he held as a business man by the commu- 
nity ? 

(Objected to as immaterial.) 

A. Many yearsago he was looked upon asa very shrewd, keen 
450 business man. He was very hard to beat. 

(. I referred in my question as much to his esteem asa 
moral man as otherwise. 

(Objected to as immaterial.) 

A. I think he was a very immoral man. As far as the esteem is 
concerned, some talked in favor of him, others against him. 

(. Was he a man upright and fair in his business dealings, or one 
who would take advantage of the necessities of others for his own 
benefit ? 

(Objection repeated.) 

A. Part of that question I can’t answer, as to what he wo-ld do with 
others; but as to myself [ don’t think I ever bad any trouble with 
him in any transaction, to my knowledge. 


JOSEPH H. HILTON. 


43] Subscribed and sworn to before me this 15th day of June, 
A. D. 1879. 
IRVING WILLIAMSON, 


Rraminer in Chancery. 


Adjourned until Tuesday next at 2.30 p. m. 


Deposition of James Hudson for Complainants. (Filed Jan. 13, 1881.) 


Turspay, June 17, 1879. 


Met pursuant to adjournment. 

Present: C.C. Cole, Esq., for complainants, and Messrs. Rutherford 
and Carrington, Jr., for defendant ; whereupon JAMES Hupbson,a wit- 
ness of lawful age, produced, sworn, and examined by and in behalf 
of complainants, deposes as follows: 
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432 By Mr. Coe: 
@. Where do you reside? 
A. At Mt. Pleasant, in the District of ¢ olumbia. 
. How long have you resided there? 
A. Going on five years. 
Q. Where did you reside before that? 
A. At 1510 E street, for six years. 
(. How long ea e you resided in Washington or its vicinity ? 


A. I have resided in Washington about fifteen years. I came 

here from New York, I think, on the 19th of March, 1564. 
Did you know Allison Nailor, Sr., in his lifetime? 

A. Yes, sir. 

(. How long did you know him? 

A. I should judge about twelve years 

4 About how intimately did you know him? 
438 About as intimate as a man could know him without 
te any business transactions with him, and seeing him 
neatly every day. 
About how frequently did you talk with him during that 
time? | 

A. Very seldom; I could not say how often. , 

Q. Did you continue to see him frequently, as above mentioned, 
down until the time of his death? 

A. wpa frequently. 

(). (bout how long before his death did you last see and talk 
with hina? 

A. I don’t know that I had any conversation with him. I met 
him quite frequently, and saw and spoke with him a short time be- 
fore his death. | 

@. What were his habits as to the use of intoxicating 
454 liquors during the time you knew him? 

A. I should think he was a very intemper ate man; he was 
so considered. 

Q. Did you ever see him intoxicated ? 

A. For the last few years I don’t think I ever saw him that he 
was not under the influence of liquor. I should judge so. 

To what extent, during the last few vears of his life, was he 
generally under the influence of Hquor when you saw him ? 

A. I should think to a considerable extent. It seemed to me 
always plainly discernible that he had been drinking pretty freely. 

Q. Where did you generally see him during the last three or four 

years of his life? 
4355 A. Passing my place of business to and from the stables, 
and at the stables of Allison and W ashineton Nailor. 

Q. How did his habits, during the last three or four years of his 
life, in relation to drinking, compare with what they were when you 
first knew him ? 

A. I always considered him more or less of a drinking man, but 
the last three or four years of his life he drank to much greater ex- 
cess than formerly. : 


*.. Re» “ 
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458 ©. How long have you been located there in business? 


saw Mr. Nailor? 


Conley ? 


439 the painting business since -you have been in Washington ? 
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(. State whether or not you heard him talk with others much 
during the last three or four years of his life ? 
A. I have seen him talking with others. I don’t know that J] 
heard him say much, except around the stables I have heard 
436 him talking a little intimperately. 
Q. What was the character of his conversations generally 
when you heard him talk ? | : 
A. I don’t know that I can remember. 
Q. What was his personal appearance during the last three or 
four years of his life? 
A. He was rather slovenly, I think. 
©. What was the condition ef his mind, so far as you could tell 
from what you saw and knew of him, during the last few years of 
his life ? | 
A. Very much impaired, I should judge, by excessive drinking. 
@. State whether, in your opinion, Mr. Nailor’s mind was in 
such condition, say in the latter part of March, 1878, 
437 as to render him competent to transact understandingly im- 
portant business, such as conveying or otherwise disposing of 
real estate to the value of twenty or thirty thousand dollars? _ 
A. I should judge not. 
©. What is your opinion of his competency in that regard, say in 
the fall, October or November, of the year 1872? 
A. For the last eight or nine years I should not consider him com- 
petent to transact any business for himself or any one else. 


©. What business or occupation are you now engaged in? 
A. In the painting business. 
(). Where is your place of business ? 


A. 1312 E street northwest. 


A. Since last August. 
). And where was your place of business before that time ? 
A. For eleven years previously, next door, No. 1510 E street. 
Q. How far is that from the stables, where you say you frequently 


A. About or rather between two and three hundred yards. 
©. How far is it from where he lived during that time? 
A. About four squares, I think. 
Q. Did you ever see Mr. Nailor with the defendant, Catharine 
A. No, sir. 
Cross-examined by Gen’l RUTHERFORD: 


Q. Have you been engaged in any other business except 


A. Not until within the last three or four months. 
Q. What business have been engaged in since that time ? 


A. Contracting and furnishing naval supplies to the Govern- 


ment. 


( 


During the last year of Mr. Nailor’s life how frequently did 


d. 
you see him? 
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A. Twice a week, sometimes, and sometimes twice a day. 


JAS. HUDSON. 


Subscribed and sworn to before me this 17th day of June, A. D. 
1879. | 
IRVING WILLIAMSON, 


Examiner in Chancery. 


440 Deposition of James Donaldson for Complainants. (Kidled Jan. 
15, 1881.) 


JAMES DoONALDSON, a witness of lawful age, produced, sworn, and 
examined by and in behalf of the complainants, deposes as follows : 


By Mr. Coe: 


Q. Where do you reside ? 

A. Washington, D. C. 

@. How long have you resided here ? 

A. This has been my home for fifty-three years. I have lived 
here off and on. My mother and father have been here. 

Q. What is vour present occupation ? 

‘A. I am crier of the criminal court of this District. 

Q. How long have you been so employed ? 

A. Eight or nine years. 

Q. Did you know Allison Nailor, Sr., in his lifetime ? 

A. Yes, sir. 
44] @. How long did you know him ? 
A. Forty years and more, I think. 

Q. Did vou have any business transactions with him personally 
or officially in the last seven or eight years of his life ? 

A. I have officially. 

(). State when it was. 

A. I took two affidavits of men for him once. I didn’t have 
much to say to him. The men came, and I took their affidavits 
at my office. 

Q. Any other? 

A. Yes. I sued him for Wall once in 18 
date down. My docket wili show. 

(. What official position did you hold then? 

A. I was justice of the peace for this District. 

(. Did you see Mr. Nailor on that occasion ? 

A. I did. 
44? (). More than once ? 
A. No. I think I had more to say to him then than I hav: 
had for the last fifteen or twenty years, perhaps. 

Q. Did he come to your office in response to the suit ? 

A. Yes; he came there in response to a summons. 

Q. What condition was he in at that time, mentally and physi- 
cally ? 

A. Well, he went on, cried, and hallowed; raised an excitement 
there almost; raised a crowd of people before the door. 
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Q. Do you mean to say that he shed tears or eried aloud ? 

A. Oh, shed tears—eried like a baby. 

Q. What did he say on that occasion, if anything? 

A. He appeared to think he was persecuted—that everybody was 
robbing him. 


445 @. How long was hein your office? 
A. A cood while before I could Sel rid of him. [ dismissed 


the suit. 

J.. Did you try and dismiss it on the merits ‘ 

A. I dismissed the suit because he went on and raised a rumpus. 

). Was he sworn as a witness on that oceasion ? 

A. I don’t think he was. 

(). Did you investigate the merits of the case? 

\. No, sir; I got disgusted with him and dismissed the suit. 

). How often had you seen Mr. Nailor prior to that time ? 

A. Not to speak to him, but very few times. A long time inter- 

vened. Iwas thrown out of sight of him. I would see him going 
along the street sometime-. 

444 (). What seemed to be the condition of his health at that 
time ? 

A. He appeared to be in poor health when he was at my office. 
He appeared to be a wreck of his former self years ago when I knew 
him. He was then a very shrewd business man. 

Q. How long ago was that when you say he was a very shrewd 
business man ? 

A. Thirty years ago. 

(). How well did you know him at that time? 

A. Intimate with him. 

(). At the timé he was at vour office in 1875 state whether, in your 
opinion, his mind and health was in such a condition as to render 

him competent to understandingly transact Important busi- 
445 ness or to makea disposition of os s property. 

A. I couldn’t sav that. His actions and ways impressed 
me that his mind was pretty well gone from what it was when | 
knew him in former days. That's about all I can say. In latter 
years I have seen very little of him. I may have seen him on the 
street. [saw him sais Ina buggy with a woman; do not know 
who she was. 


) 


) 
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JAMES DONALDSON. 


Subscribed and sworn to before me this 17th day cf June, 1879. 
IRVING WILLIAMSON, 
Kramer in Chance ry. 
Adjourned to meet on Thursday next at 2 o'clock p. m. 
446 Deposition of Andrew J. Joyce for Complamants. (Filed Jan. 18, 
ISS1.) 
THurspay, June 19th—2 o’clock p. m. 
Met pursuant to adjournment. 
Present: C. C. Cole, Esq., of counsel for complainants, and Messrs. 
Rutherford and Thompson, of counsel for defendant, and the wit- 
16—225 
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ness, ANDREW J. Joyce; whereupon the latter, being produced and 
sworn as a witness in behalf of complainants, did depose and say as 
follows: 
By Mr. Coie: 
My name is Andrew J. Joyce; I reside on 11th ccreet near M, in 
this city, and am a carriage builder. 
(). Hlow long have you resided in Washington ? 
A. Since 1856. 
(). 4 hat is your present occupation ? 
A. Carriage and wagon manufactuier. 
Did you know Allison Nailor, senior, in his lifetime? 
2008, SIP. -. 
(). How long did you know him ? 
A. I think from 1836 or 1887 until he died. 
(). How intimately did you know him ? 
Pretty well. I was an apprentice at that time, and in the year 
I did work for him. 
thew intimately did you know him the latter part of his life, 
say from 1870 on? | 
A. I did not know him intimately. 
@. About how frequently did you see him during the last seven 
or eight years of his Lite 
A. I saw him frequently during that time. 
148 @. What business was he engaged in the last seven or eight 
vears of his life? 
A. None, to my knowledge. 
. From about what time did he cease to engage in business ! 
To the best of my knowledge about nine or ten years ago. It 
may have been longer. 3 
(). What was his appearance and condition the last few years of 
his life ? 
A. Irom appearance I should think that he was unfit for busi- 


hess. 


How frequently, if at all, did you talk with him, or hear him 
1 


with others, during the last 1 three or four years of his life ? 
| don’t think I talked with him over two or three times. 
think | heard him once talking to his son Wash. 
Did you see him in the spring of 1878? 
A. Yes, sir 

Q. From his appearance and condition at that time, state whether, 
In your opinion, he was competent, | Say In the spring of 1878, to 
transact, underst: tandingly, Important business, such as conveying 
large quantities of real estate? | 

A. I say, no, sir. 

J. When did you last see Mr. Nailor ? 

A. A short time before he died; I cannot give the date. 

Q. During the spring of 1878, when you saw him, what was the 
condition of his health ? | : 

A. To the best of my knowledge and belief, I think he was very 
infirm. 


senior. 
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Q. Did you see him walk or move about much during that 
spring ? 
450 A. The distance he moved was short, but frequently—] 
mean from day to day. 
How did he walk, as if he was strong and vigorous, or other- 
wise ? 

A. Very weakly. 

Do you remember of talking with him or hearing him talk 
during that spring? 

A. | do not. 

@. During the spring of 1878 how did his movements, actions, 
and, appearances correspond or compare with what they were in 
former years, say ten or twelve years before that time ? 

A. The difference between e well man and a dilapidated man 
was shown. 

What was Mr. Nailor’s condition, say in the fall of 1878” 
A. | eannot reeollect: I think that for the last elght or nine 
fo1 years he has been in pretty much the same condition, but 
not so weakly as towards the last. 

(). Avout how long ago should you say that he became incompe- 
tent to transact business understandinely. 

A. I should myself have been very careful in transacting busi- 
Less with him during the last SIX Or seven VeaFs be fore he die dd. 

(). Do you remember about how long ago he went to live with 
the defendant, Kate Conley ? 

A. I should think about eight or nine years ago. 


Certificate of Keraminers in Chancery tO Lolume Two. 
[In the Supreme Court of the District of Columbia. Equity 


452 RACHEL D. NatpLor ef al. ) 
VS. . No. 6658. 
CATHARINE Con.ey et al. J 


We, Arthur Browning and Irving Williamson, examiners in 
chancery of the supreme court of the District of ¢ olumbia, do hereby 
certify that the annexed depositions included in vol. 2, being from 
page 250 to page 467, both inclusive, were reduced to writing by us, 
respectively, in the presence of the witnesses therein named, and in 
the presence of the counsel for the complainants and defendants 
the said witnesses having been first duly sworn to testify the truth, 
the whole truth, ue nothing but the truth touching the matter in 
controversy in the above-styled suit 7 

ARTHUR BROWNING, [sEAt.] 
Kavamine r un Chance ry. 
IRVING WILLIAMSON, 


Examiner in Chance ry. 


453 Cross-examination by Mr. RuTHERFORD: 


[ never was a personal, intimate friend of Mr. Allison Nailor, 
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Q. How do you know that he transacted no business during the 
last seven or eight years of his life? | 
A. I did not say that he did not, and I don’t know that he did. 
@. On the occasion that you saw him, during the last seven or 
eight years of his life, upon what subjects would you generally con- 
verse { 
A. Merely pass the time of day, and it would be very short. 
Q. And yet, upon these short conversations, you express an opin- 
ion that Mr. Nailor was not competent to transact business. Please 
explain your reasons for forming such opinion. 
454 A. My opinion is this: From his condition and appearance 
in late years, and the difference between his appearance and 
what It was In years previous. 


ANDREW J. JOYCE. 


Subseribed and sworn to before me this 19th day of June, A. D. 
1879. 
A. BROWNING, 


Kram ikaw 


Deposition of iF. WLS AM. (,7aVe8 for ( omplainants. ( Filed Jan. Lo, 1SS1.) 


Lewis M. Graves, being produced and sworn on behalf of com- 

plainants, did depose and Say as follows: 
By Mr. Coe: 

My name is Louis M. Graves. I reside at present on Congress 

street, in Georgetown, D. CU. | 

4950 ©. How long have you lived in in Georgetown and Wash- 

ington ? 

\. Nineteen years. 

(). What is your present occupation ¢ 

\. Tam out of employment now. 

J. Did you know Allison Nailor, senior, in his lifetime ? 

A. Yes, sir; I knew him for several years. 

). When did vou first know him ? 

A. About twelve years ago. 

. About how intimately did you know him from that time until 

the time of his death ? 

A. I knew him well enough to speak to him when I met him on 
the street. He was always very friendly with me up to 1874. In 
the fall of 1874 I was appointed by Mr. George W. Phillips as deputy 

sequestrator, and from that time until 1877 I had charge of 
456 his property and collected the rents. This was in the suit of 
Mrs. Nailor against Mr. Nailor. 

@. How often did you see Mr. Nailor during the time you had 
charge of his estate in the capacity you have mentioned? 

A. I saw him often when I went to collect rents or to look after 
the property ? 3 

Q. What was his condition and appearance on those occasions 
when you met him? 
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A. It was very bad; the times I met him I believe he was very 
much under the influence of liquor. My reasons for thinking so 
are because he was abusive, and he called me a hot-livered son of a 
bitch, and said George Phillips was a God-damned thief, and was 
trying to rob ,Jhim, and that he would have us both in the peniten- 

tiary before he got through with u | 
457 (). About how often during that time did you see him in- 
toxicated ? | 

A. Every time I met him below the avenue among his tenants he 
appeared to be in the same condition. 

Q. What attempts, 1f any, did he make to interfere with you in 
the discharge of your duties as sequestrator 

A. All 1 could say is what the tenants told me; that is all. 

(). Did you ever see the defendant, Catharine Conley, during the 
foresaid ? 

[th street and in a carriage 


time you were acting in the capacity a 
A. Yes, sir; both at the house on 1] 
with Mr. Nailor. 
(). How often did you see them together during the time you acted 
as aforesaid ? 
A. A very few times, but not very often. 
LOS (. What influence, if any, did she appear to exert over 


him ? 


A. IT could not say. Iwas not intimate enough with him to know, 


and had no chance of judging. 


(). What was the cendition of Mr. Nailor’s health during the time 
aforesaid ? 7 

A. When I saw him he appeared to be crazed by lquor, and for 
that reason | paid no attention to What he sald. 
©. What was the condition of his mind? 
was talking about. 

Q. State whether, in your opinion, during the time that you had 
charge of the estate, he was competent to understandingly trans- 

act important business, such as conveying or disposing of 
459) real estate ? 
A. At the times I saw him [I don’t think he was: further 
than that I ean’t say. 

©. How much did you see of Mr. Nailor after you ceased to be 
deputy sequestrator ? 

A. Very little. [ seldom met him. 

(). Would you be able to state whether he continued in the same 
condition, or improved or grew worse down to the time of his 
death ? 

A. T eannot say but that I met him once after that; knowing that 
he disliked me, Ll avoided him as much as possible. 

Q. Did you ever hear him speak of Catharine Conley ? 

A. I don’t know that I ever did but once, and I cannot locate 
that time. It was while I was sequestrator. 

Q. Do you remember what he said on that occasion ? 


AGO (Any conversation between witness and Mr. Nailor ob- 
jected to by def’t.) 


A. He talked like a drunken man. as if he did not know what he’ 
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A. It was in Burke’s store, corner of 13} and D streets. He was 
cursing about hisson, Allison. He said Allison would be glad to see 
Kate Conley dead. He was talking to an old man in Burke’s store. 
He also said that Kate Conley was the only one that ever took care 
of him, and that he intended to take care of her in spite of those 
sons of bitches, and that they would get enough of him before they 
got through with it. That is the only time I ever heard him men- 
tion her name. 

Q. What was Mr. Nailor’s condition during the time you had 
charge of the estate as compared with what. it was when vou first 

knew him ? 
46] A. When I first knew him he appeared to be very gentle- 
manly to me and spoke kindly to me, but when I took 
charge of the esiate he appeared to be just the reverse and con- 
stantly under the influence of liquor. 


L. M. GRAVES. 


Subseribed and sworn to before me this 19th of June, 1879. 
A. BROWNING, 


Reaminer. 
Adjourned until Monday, June 22d, 1879, at 2 o’clock p. m. 


Deposition of Theodore WV, Hilleary for Complainants. (Filed Jan. 13, 
1881.) 


46? Monpbay, August 25th, 1879—1 o’clock p.m. 


Met pursuant to agreement of counsel. 

Present: Counsel on either side and witnesses, whereupon THEo- 
pORE W. HiLieary,a witness produced and sworn on behalf of com- 
plainant, did depose and say as follows: 

By Mr. Coie: 
y name is Theodore W. Hilleary; I reside at the corner of S 
oth street- in this city ; Iam a plumber. 
How long have you resided in Washington ? 
lifty-four vears. I was born here. 
How long have you been engaged in the plumbing business ? 
Almost eighteen years. 
@. Did you know Allison Nailor, senior, in his lifetime ? 
A. Yes, sir. 
Q. About how long did you know him ? 
A. About twenty-five years. 
Q. Did you know him up until the time of his death ? 
is Yes, sir. 

Q. About how intimately did you know him ? 

A. I had dealings with him five or six months before he died. I 
used to do all his plumbing work for him for the last fifteen vears. 
He owned quite a number of houses in town, and |] got a job ocea- 
sionally from him. 

Q. Did you or not see Mr. Nailor frequently during the last fifteen 
years of his life? : 


- 


be et 9 pane PI 
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A. I saw him frequently during that time. 
@. What were his habits during the last seven or eight years of 
his life? 
464 A. When [I would see him he would be around taverns 
drinking, and almost always under the influence of liquor. 
Q. During that time was he or not generally intoxicated when 
you saw him? 
A. He had always been drinking. 
(). When did you do the last work for him in your line, and 
where ? | 
A. On 12th street,south of the avenue: some time last fall. 
(). Who lived in the house at the time? 
A. Nobody. 
). Who lived there afterwards? 
\. He moved there, and the woman he kept. 
). Who was the woman? 
A. The one he kept. The darkies around there called her Mrs. 
Nailor. I knew that she was not his wife. 
L65 (). Who lives in the house now ? 

A. Ido not know. I have not been there since I did the 
work. I know it is the same house Mr. Nailor afterwards died in. 
d. Who employed you to do that work ? 

A. Mr. Nailor himself. 

). Who paid you? 

A. Mr. Nailor. 

). How much did 1t amount to? 

A. $90.00. 

J. Did you get your pay all down when the work was done’? 

A. No, sir; at different times. 

J. How often did you go to Mr. Nailor tor the pay before you got 


A. About six or seven times. 
(). What conversations, 1f any, did you have with him on those 
occasions ? 


(All conversations between witness and the deceased, Allison 
Nallor, senior, objected LO by def 't.) 


466 A. When I asked for my money he always said he was 
sick and unable to attend to business. : 

(). What Was his condition on those occasions ? 

A. He would always be sitting down and complaining that he was 
unable to attend to any business, and would tell me to eall again. 

©. When did you do the last work for Mr. Nailor before the job 
just mentioned ? 

A. It was on a house on 14th street he was living in at the time, 
on the Island. He moved from there to 12th street. I suppose it 
has been about four years ago, or it may have been more. I am un- 
able to say. 

Q. Who, if anybody, was living in that house with him at the 
time ? | 
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467 A. There was a woman there; the same woman that lived 
on 12th street with him. | 

Q. Who employed you and paid you for doing the work on I4th 
street ? 

A. Mr. Nailor. 

Q. Were you well acquainted with Mr. Nailor in the spring of 
the year 1878 ? 

A. Yes,sir. 

Q. Were you well acquainted with him in the fall of 1872 ¢ 

A. Yes, sir. 

(). State whether, in your opinion, Mr. Nailor was competent in the 
fall of 1872 or in the spring of 1878 to understandingly convey or 
dispose of'large quantities of his real estate? 

A. I don’t think that he was at times. 


Cross-examination by Mr. THOMPSON : 


®. You have testified that in the fall of 1878 that vou made 
468 an agreement with Mr. Nailor to do the plumbing work ina 
house on 12th street; did you make any agreement with him? 
A.. “Yes. ‘sir. 
@. In what condition did you find Mr. Nailor at that time with 
regard to his ability to take care of his property ? 
A. 1 found him as I usually had. seen him. He had been drink- 
ing, but he made the bargain with me 
@. Then you admit that in 1878 he was able to make this agree- 
meent with you? 
A. He might have been able to tell me to go ahead with it; he 
was responsible enough. : 
Q. Is ita usual thing with you in your business to make contracts 


and agreements with parties incompetent to contract? 


(Objected to by compl’t as incompetent.) 


A. It is my business to make a contract and get work from 
469 any one that is responsible. 

(). You Say Vou called five or six times before vou got your 
pay from Mr. Naylor, and he told you that he was unable to attend 
to business and to call again. You did not believe that, did you’ 


(Same objection as above.) 


A. I believed that he was not able to attend to. it. 

Q@. You finally got your money, did you not? 

A. Yes, sir. 

Q. Now, don’t you think, notwithstanding your testimony, that 
from the fact of his entering into this contract with you, and he 
finally paying for it, that it shows him to have been competent to 
take care of his property ? 

A. I don’t know whether he was competent to take care of his 
property or not, but I don’t believe that he was competent at 

times. 
470 Q. You have sworn that in the spring of 1878 and the fall 
of 1872 that you did not think Mr. Nailor was competent to 
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dispose of his property. You modified that by saying at times you 
did not consider him competent to do so. Now, state to what par- 


ticular times you refer? 


(Objected to by compl’t, because the witness has not modified his 


testimony-in-chief as stated in the — his testimony-in-chief 
being’ that he did not consider Mr. Nailor rp a | in the fall of 
1872 and the spring of 1878 “to convey or dispose of ” large quan- 


tities of his real estate, while his testimony on ecross-ex: umn ition 
was that he did not think he was competent of “taking care of” his 
property at times; and counsel for complainant suggests 
47] that there is a vast difference between conveying and dispos- 
Ing of property and taking care of it.) 
(Counsel for defendant says that he reserves his argument for the 
Court.) 
A. He was drinking at the times I saw him, and those are the 
times to which I refer. 


T. W. HILLEARY. 
Subseribed and sworn to before me this 25th day of August, 1879. 


Deposition of Noti Y Nailor tor Complainant : (Filed Jan. 13. ISS1.) 


NoTLEY NAILOR, a witness produced and sworn on behalf 


472 of the complainants, did depose and say as follows: 
By Mr. Coir: 

My name is Notley Nailor; I reside in iia pe D. C.; I am 
in the lvery-stable business; [am a nephew of the late Allison 
Nailor, senior; Tam son of his brother; [ knew Allison Nailor in 
his lifetime; [ knew him all my life up to the time of his death ; 
lam thirty years old; [ knew my unel 
him frequently after he left his home and went to live with Kate 
Conley; I have often carried him home to his family intoxicated 


before he left there for ood. 


Adjourned until Wednesday, August 27th, at 1 o’clock. 
A. BROWNING, 
Kramane E 
e) 


Ald Avucust 28, 1879. 


Met pursuant to adjournment. 


le pretty intimately ; I saw 


Present: C. C. Cole, Esq., counsel for complainants, and Mr. Car- 


rington, Jr., counsel for defendant. 

Owing to the 
mony is continued by consent of counse 
whereupon NoTtLEY NAILOR, a witness of lawful age produced 
sworn, and examined by and in behalf of 
as follows: 


sickness of Examiner Browning the taking of testi- 
| before the undersigned ; 


, 


9 


f the complainants, deposes 


ney a nena nn NE Se 
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bv Mr. Coie: 
I have resided nearly all my life in Washington, and will be 
thirty years of age next September. * I knew Allison Nailor, Sr., all 
my. life,and was very well acquainted with him. He was 


474. my uncle, and I continued to know him up to the time of 


his death, meeting him very often. He was greatly addicted 
to drink; he drank to intoxication. I have carried him home 
drunk, and have seen him drunk manya time. After he left home 
[ did not see him drunk often, not being in that neighborhood, but 
[ heard of it frequently. I saw him every day before he left home. 
Before he left home he used to get on occasional sprees. Before and 
at the time he Jeft home I don’t think he was engaged in any busi- 


hess. Le used to do business at a time when they were eneaged 1 
buying corporation serip with Mr. Clark. I couldn't say 
475 when this was. After he left home he used to come to my 


sSome- 


place of business quite often. and | would see him. 
been 


times on seeing him coming I would nbide, because he had 
drinking and would talk so inuch about family matters. 

@. On the occasions you heard him talk about family matters 
what did he say ? 


(Objected to by Mr. Carrington.) 


A. He used to abuse and curse first one of his family and then 
the others. I have heard him talk in that way a number of times. 
After he left home I saw him riding in company with this woman, 


and | also saw him an the street alone. I saw him at the window 
of her house on L4th ‘street. (1) these oceasions when | Saw 
ATG him sometimes he was under the influence of liquor and at 


others | couldn’t say whether he was or not. Towards the 

last of his life he wasn’t the man he used to be in former vears; he 
had failed very much, and appeared childish to me. | 

Q. State whether, in your opinion, Mr. Nailor was competent, say 
in the spring of 1875, to make deeds for and convey large quantities 
of his real estate. 

A. I don’t think he was. 

Q. State whether, in your opinion, he was competent to do so in 
the fall of 1872. 

A. I don’t think he was. 


Cross-examined by Mr. CARRINGTON: 


| am engaged in the livery business with my father. I think Mr. 
Nailor left his home before 1872. I am positive he was away 

477 from home before September, 1872, because I had the typhoid 
feverat that time, and was sick for five or six weeks. I couldn’t 

state the time he left to live in Montgomery county. I couldn’t 
come in three or four years of it. I think he stopped carrying on 
business about 1869; it might be before; couldn’t say exactly. He 
just attended to his property, and made a dollar wherever he got a 
chance, I suppose. He — up the omnibus and livery business, | 
guess, before the war. I know he used to buy and sell mules dur- 
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ing the war. After he got through with these he carried one no par- 
ticular business; he attended to his property. I have collected 
rent for him. He used to send me to get it. In March, 


AUS 1878, I eouldn’t say how often I saw him; I couldn’t name 
the month. I eouldn’t sav how gi [saw him in Apri, 
1875, or whether I saw him at all in that month. I couldn't sav 


how many times I saw him in May, 1878, f at all. I couldn’t say 
whether | saw him, or the number of times I saw him, in Novem- 
ber, 1872; I May haveseen him. For the three months commie lic- 
ing March land ending June 1, 1878, | parti ‘t sav how often | 
saw him intoxieated. I frequently heard of his being intoxicated, 
but whether during that period or not I cannot say. I can coke 
conversations [ had with Mr. Nailor in reference to family matters 
during the last year of his life. 


NOTTEY NAILOR. 


Subseribed and sworn to before me this 28th day of August, 1879- 


IRVING WILLIAMSON. 


Kraminer in Chance vy. 
WY Deposition of L. F. Farrar for Complainant-. (I iled Jan. 13, 
3 1881.) 


I. I’. FARRAR, a witness of lawful age, produced, sworn, and ex- 
amined in behalf of complainants, deposes as follows: 


by Mr. Coie: 


| reside in Washington, and have for about thirty-eight years; | 


am a member of the Metropolitan police foree: before that I was 
In the carriage business; I knew Allison Nailor, Sr., all my life; 


during the last fourteen vears of his life | knew him intimat tely; | 
knew him as well after he left home as I di d before; during the 
last two years I would see him on an average once a week; a 
three vears ago I tried to rent a shop from him; I never 

{SO could get him to do anything; I would make a bargain with 
him one day, and the next day he would seem to have for- 
gotten all about it; at last he referred me to his son-in-law, Mr. 
Clark; during the last two or three years every time we would meet 
we would have a little conversation; his condition was that some- 
times I saw him pretty drunk and sometimes sober; I have con- 
versed with him on these occasions when he seemed to be sober ; 
we talked about anything we thought about ; sometimes he spoke 
his family troubles, talked right smart about them; he would 
seem to be first down on one and then the other of his family; this 
was about his children; I never heard him say much about 

48] his wife: in the year LS7S, three Or four weeks before he 
died, | conversed with him about poh tics or Improvements 

or something of that sort; I don’t remember any exact time in 
March, 1878, but every week or two during that spring I would 
meet him; towards the last of his life I noticed he couldn’t stick to 
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any one subject; he would fly from one thing to another; if he 
promised you a thing one day the next he would have forgotten all 
about it; he forgot conversations very soon. | 
©. From your associations and conversations with Mr. Nailor 
what, in your opinion, was the condition of his mind and health, 
say In the spring of the year 1878? 
A. His health was very poor; he was always complaining 
482s every time I met him; he would say he was very poorly; | 
don’t think his mind was altogether right; I didn’t think it 
was for several years before; it appeared to be very weak. | 
Q. State whether, in your opinion, Mr. Nailor was competent, in 
the latter part of March, 1878, to understandingly make deeds for 
and convey large and valuable portions of his real estate. | 
. I don’t think he was. 
. How long, in your opinion, did his inability to do so exist be- 
fore his death? 
A. I don’t think he was competent at times, when drinking, for 
the last ten or twelve years. I remember nothing special in rela- 
tion to him in the fall of 1872. 


a 


EDWARD T. FARRAR. 


Subseribed and sworn to before me this 28th day of August, 
1S79. 3 
IRVING WILLIAMSON, 


Kvaminer Mn Chane Cry. 


AS3 Adjourned until Monday, Sept. 8th, 1879, at 1 p. m. 


Deposition of Edward Crusor for ( omplainant-. (hil d Jan. LS, ISS1.) 
MONDAY. Sept mber Sth, 1879. 


Met pursuant to adjournment. 

Present: Counsel on either side and witnesses; whereupon Ep- 
WARD CrUSOR, a witness produced on behalf of compl’ts, being 
duly sworn, did depose and say as follows: 


By Mr. CoLe: 
My name is Edward Crusor. I reside in Washington, D.C. I 
am a real estate agent. 
Q. How long have vou resided in Washington ? 
A. Fifty-odd years. I have known Allison Nailov, Sr., for 
484 the last twenty-five years at least,'and known him almost as 
well as I did any of ny own relatives. We did business to- 
getier. | used to sell him feed. About six months before his 
death I talked with him about his then condition, and com»aring 
that with my early acquaintance with him, and I talked freely with 
him about his way of living. (Objected to generally by def’t.) 1] 
told him that when I first knew him he was a sober man, and tem- 
perate in all his habits, and upright in business, and then re- 
proved him by telling him he had gone down to a very low ditch of 
humanity. He then said that it was very rarely that he ever drew a 


ae 
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sober breath, and admitted that he was incompetent to be the 
485 — same business man that he had formerly been. Ithen charged 

him with having left his home, and being the father of other 
children. He denied having children by any other woman than by 
his lawful wife, then living on 13th street near G street. During 
the last year of his lite I saw him nearly every week, I being around 
the stables of his sons very often, and whenever I saw him heseemed 
to be under the influence of liquor, or else he was just getting over 
a drunk. He told me that he was unable by reason of his course 
of living to attend to business. I could not tell the month that he 

told sre that, but it was about six months before his death. 
{86 . Whenever I met him he always talked about his course of 

life. We were very intimate. The last two or three years of 
his life, and especially the last year, he seemed to be under the in- 
fluence of liquor every time that I saw him, and he certainly looked 
wretched. In my conversations with him during the last years of 
his life he seemed to be stupid, and flatly refussd to talk about the 
future. He admitted that he was incompetent to transact business, 
but denied again and again that he had any children except by his 
lawful wife. From the wav he acted I should judge that one-half 

the time he did not know what he was doing. My opinion 
487 is that he was incompetent in the spring of 1878 to make 

deeds or Convey large quantities of his real estate, and I feel 
confident that he was not competent to do so ut'that time. Ido not 
know as to his competency to convey real estate in the fall of 1872, 
as I did not then know so much about him. 


Cross-examination by Gen’l RUTHERFORD: 


lam now trying to deal in real estate. I have also been in the 
feed business during the past twenty-five years. When I first knew 


“Mr. Nailor he was a smart and active business man. I don’t remem- 


ber the date of the last business transaction I had with him, but it 

was about fifteen vears ago. When I conversed with him 
ISS about his mode of life he said that he felt that he had de- 

eraded himself. I often saw him at the stables and on the 
streets during the last year of his life, and he always stopped and 
talked to me. | formed my conclusions as to bis incompetency be- 
cause he was nearly always under the influence of whiskey, and was 
very forgetful and unable to remember. 


EDWARD CRUSOR. 


Subseribed and sworn. to before me this 8th dav of September, A. 
D. 1879. 
A. BROWNING, 


Exam Lire # 
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Deposition of William E. Darcey for Complainants. (Filed Jan. 138, 
1881.) 


489 © Wirrtam E. Darcey, a witness produced and sworn on 
behalf of complainants, did depose and say as follows : 


By Mr. Coie: 


My name is William I. Darcey; I reside in Montgomery county, 
Maryland, about two miles from Tennallytown, D.C. T am by 
occupation a farmer. I resided in’ Montgomery county about 
twenty-six vears. I knew Allison Nailor, senior, the last twenty-five 
or thirty years of his life, and towards the last fifteen years I knew 
him pretty well. Since 13899, when [ rented a place from him, |] 
have known him well. In 1858 I bought a little house and lot 

from him,and four or five years afterwards I bought another 
490 = lot from him. I have had no more business relations with 
him since then except buying wood from him off of his farm. 
In 1859 ! rented a place called “ Melkubbin’s” place, which he sold 
to Henry Burch while I was on it. I only had it one year, 1859. 
The last three or five years of Mr. Nailor’s life I saw him very fre- 
quently. He came out to the farm often, and he always stopped at 
the house to see me, as he had asked me to keep an eye on his farm 
property after he left there. He lived in Montgomery county in 1859, 
but I don’t know how long before or since that helivedthere. While 
he lived on the farm he would: sometimes go on a spree, but not 
491 often; sometimes twoor three timesa year, and sometimes it may 
be not for a whole year. After he moved in town he became 
more and more intemperate during latter years, and I only saw him 
sober once, and that was at his house on [4th street, on the island. 
His sprees became much more frequent than when he lived in the 
country. At other times when I saw him in town he was always 
under the influence of liquor, and generally had a vial or bottle of 
Whiskey with him. I have often seen him in company with the 
Conley woman, as he frequently brought her out to his farm. On 
Friday before last Christmas I saw him going to his farm in 
492. company with Kate Conley, and be was drunk on that occa- 
sion. He was always drunk when I saw him out to the farm 
with her, and I have often helped him in his buggy when he started 
to come home. Nearly every time he came out to the farm towards 
the last of his life he would stop at the house and say to me that he 
wanted to see me, and we would then have a talk. This was during 
the last five or six vears of his life. On those oeeasions he would 
talk about different things, sometimes about his family, and nearly 
always he would ask me if I would not make room to board him, 
and [ always told him that I was not fixed up for him. He seemed 
to be in earnest, and gave as a reason that his mind was so 
493 troubled that he thought he would live ten years longer if he 
got into the country, and that he thought his children and 
all his family had gotten down on him because he had ear ied on so 
during the past few years, and he desired to get in the country and 
try to do better, as he was tired of that way of living. 
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ae 3 rom your conversations aes him during the last four or five 


Bi of his life, what seemed to be uppermost in his mind or run- 
ning in or praying upon his mind ? 

A. It appears that his mind was bothered about his family diffi- 
culties. 

(Objected to by def’t generally.) 

nai ° . . . . } 
condition of his mind ? 

A. I think it- was pretty bad. He could not remember 


404 what he was doing. I have many a time seen him break off 


a'weed: or straw out on the farm, and try to strike a light 
with it to hight his pipe with. 

(. State how his memory was. 

A. He could not recollect anything much. I have told him 
about people taking wood from the farm, and he said he would see 
about it, and the next time he came out he would ask me if any 
persons had been committing depredations on the farm. 

(. State whether or not in your conversations with him he 
seemed to desire to change his condition or mode of living and to 


return and a reconelled to his family ? 
A. He often said that he would go home, but received no 
AOD Pipa eaceat as ho one would ask hi lm to come home. and 


then he would cry. 

(Q. During the last ten years of his life, what was his mental and 
physical condition, as compared to what it was in 1859, when you 
rented the farm from him ”? 

A. It was quite different; when I rented the farm from him he 
was a business man, but towards the last he was greatly changed, 
and there Was ho business in him at all. 

(). Do Vou remem ber ot seeIng him about the last of March 


é 
first of April, 1878. 

A. Somewhere about that time did. but ‘AanNOT are the date. 

He came by my house, coming from Roc ‘Kville, in company 

496 with Kate Conley and one or two children. Te was drunk 


at that time,and [I did not talk with him, except that he told 
me that he had been to Rockville on that day, but did not say for 
what purpose. 

(). In your opinion, was he competent on that day to transact 
business ? 

A. I should say not. 

Q. State whether, in your opinion, he was competent during the 
cuiathi of March or caclgoe 1878, to understandinegly sell, transfer, or 
convey levy reve quantities ol ee sale estate, say ot the value of $20,000 
or more. 

A. I don’t think he was; I know he was not at the times I saw 
him. 

). What is Arig opinion of his competency, in that regard, in 
the fall of Glial 

497 Ans kc no difference in the last seven or eight rears be- 
fore he died. I think he was incompetent during all of that 


4 


me 


Q. During the last four or five years of his hfe, what was the 
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time. I don’t think he was engaged.in any business during the last 
ten years before he died. A few days after I saw him coming from 
Rockville I again saw him, and he told me that he went there for 
the purpose of transferring a little property. - 

11S 

WILLIAM E. x DARCEY. 
mark. 
Witness : 
A. BROWNING. 


Subscribed and sworn to before me this 8th day of September, 
A. D. 1879. | 
A. BROWNING, 


Kxraminer. 


Adjourned until Wednesday, September 10th, 1879, at 7 o’clock 
p. m. : | 
Further adjourned until Thursday, Sept. 11th, at 7 o’cloek p. m. 


495 Deposition of John P. Dennis for Complainants. (filed Jan. 15, 
1881.) “< 
Tuurspay, Sept 11th, 1879. 

Met-pursuant to adjournment. 

Present counsel on either side and witnesses; whereupon JOHN 
P. DENNIS was produced and sworn on behalf of complainants, and 
testified as follows: 

By Mr. Cone: 

My name ts John P. Ceniis; I reside in this city and am a sani- 
tary inspector for the District of Columbia. I have lived here for 
twenty-eight years, and I have known Mr. Allison Nailor, Sr., about 
twenty-five years; I rented a shop from him once, and knew him 
very well, and saw him often. It was about twelve (12) vears ago 

that I rented from him, and I rented from him about 
499 two years; I lost sight of him until about a year or a 

vear and a half ago. When I rented from him I con- 
sidered him a very smart and shrewd business man. I met him 
afterwards a year and a half ago, and he always talked at random 
and seemed to be always under the influence of liquor, and this 
woman appeared to have control over him—i mean the woman who 
was living with him on 14th street northwest. I went to see him 
on 14th street, in the capacity as sanitary officer, about one vear ago, 
and that was the last time I saw him; and stopped and talked with 

him several times during the spring of 1878,and he appeared 
000 very much depressed, discouraged, and despondent, and wan- 

dered in his conversation, and he also looked as though he 
was indulging very freely in the use of intoxicating liquor. At the 
time I called ov him in relation to a nuisance on his property he 
quarreled with me, but the woman he was living with advised him 
desist, and she afterwards abated the nuisance. He said he owned 
the property, and she said that she owned it. On that occasion he 


CATHARINE CONLEY VS. RACHEL D. NAILOR ET AL. 137 


quarreled with me, but finally, under her advices he acquiesced in 

what she said and the nuisance was abated. I saw him and talked 

with him once or twice in the spring of 1878. I met him twice over 
at the 14th St. house on business. 

501] (. State whether, in your opinion, Mr. Nailor was compe- 
tent at the time you saw him at the house on 14th street, or 

on the occasions when you saw him in the spring of 1878, to under- 

standingly transfer or convey his real estate. 

A. I should not consider him a competent man to transact busi- 
ness. 

Q. State whether, in your opinion, from what you saw of him in 
the presence of the woman he lived with, she had an undue or un- 
usual influence over him, or a greater influence than any other per- 
son seemed to have? 

A. She quested him in his loud talking. 

(). How was that boisterous talking; state whether it was like Mr. 

Nailor was twelve years AGO 5 whether 1t was manly and 
502s rational or weak and childish 
A. Twelve years ago he onde not use such language as 
that, and it was not manly. : 


Cross-examination by Mr. CARRINGTON: 


I could not repeat the conversation I had with Mr. Nailor when 
[ ealled at his house on 14th street in relation to the abatement of 
the nuisance. Heabused Mr. Shepherd and the Commissioners, aud 
said that they had ruined him, and he talked about so many differ- 
ent matters that 1 cannot remember what he said. I only talked 
with him a Very short time, and he did not discuss any other sub- 
ject. [was with him, I suppose, about ten minutes. The 
508 abuse of the Commissioners Is a very common thing. Once 
when [ saw him, in the spring of 1878, he was in a buggy 
and hailed me and talked to me, and said he was very poorly ¢ ind 
feeling badly, and we passed the yer ase ts of the day, and he 
generally said when I met him that he \ ‘played out.” I have 
had no business transactions with Mr. Nailor for the past seven or 
-elght vears. 


Redirect by Mr. COLE : 


When he ealled me from his buggy I was on the sidewalk and he 
was in the street in the buggy, and he stopped his horse and cailed 
me, but had no special business with me. 


JOHN P. DENNIS. 


Subseribed and sworn to before me this 11th day of Septem ber, 


A. D. 1879 
A. BROWNING. 


Examiner. 


vy 
. * 
nd 
SO 
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O04 Deposition of Washington S. Hurley for Complainants. (Filed 
Jan. 18, 1881.) 


WASHINGTON S. HurRLEY. a witness produced on behalf of com- 
plainants and being duly sworn, did depose and say as follows : 


By Mr. Coe: 

My name is Washington 8. Hurle vy. ILreside in Washington D. 
C.. and have been ra! lie utenant of “police, and Was 11) that posit Ion for 
about eighteen gale and resigned: in November, 1875.) [knew Mr. 
Allison Nailor since 1837. I worked for him about elght vears. I 
Sher leek well [| left him in 1845 and went to Baltimore 

and saw him quite often there, as he always called on 

N05 ne when he Calne there. | returned here in 1855 and Saw 
Mr. Nailor frequently up to the time he died. I know of his 
leaving his home and going to live with the Conley woman. I saw 
him occasionally, perhaps once a week, during the last seven or eight 
years of his life. Whenever he saw me he always called me and 
talked with me, and I saw him and talked with him about once in 
every ten days during the last fags of his life. When I went to work 
for Mr. Nailor in 1837 he was one of the smartest business men [| ever 
saw, but for the last ten years he rs been very different. About a 
Year ago he drove up to the station-house on” IN ’ between 20th and 
21st streets, where 1 was stationed. He called me and asked 

906 meifl knew where Bean was. (Bean livedat that time on 
ie of hisfarms.) I pointed out Bean ; says I, “ there is Bean.” 

Bean came to him and they had some conversation about eggs. He 
spoke about losing’ his little bov ““Wilhe” and said he was very 
much worried about it. The last two or three years of his life Mr. 
Nailor loc rked 1 to ne as though he was under the influence of liquor 
the most of the time, and appeared to be very dull and stupid arid 
continually complained of being unwell and very poor. Some seven 
or eight years ago he commenced to go down and _ lost. his self-re- 
respect. There was a Oreal change in him, but | eannot s: AY 
whether if Was sudden Or eas When [ talke a with him 

OF the latter r part ot his life he : ALW: ays ts alked of his poverty and 
histroubles. I have seen him ina buggy with the Conley 


WOlnalh. 
(). State whether in your opinion Mr. Nailor Was competent to 
ilen dohia we teanaters of iis ‘eal estute in the spr ng of 1878 ? 
a [ was not familiar enough with him to state that. I know 
that he was a very much changed man. 


W.S. HURLEY. 


Subseribed and sworn to before me this 11th dav of Septem ber, 


A. D. 1879. 
A. BROWNING, 


Kramine i 


Adjourned until Friday, Sept. 12th, 1879, at 3 o’clock p. m. 
A. BROWNING, 


Examiner. 
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5OS8 Deposition of Wiliam He B. nonett for Complarimants. ( Filed Jan. 


13, 1881.) 


SEPTEMBER 12th, 1879 

Met pursuant LO agreement of counsel LO take testimony in behalf 
ft complainants. 

Sg ae C. ©. Cole, Esq., counsel for complainants, and Gen’ 
Allen Rutherford for defendant ; whereupon WititamM H. Bennett, 
a witness of lawful age, produced, sworn, and examined by and in 
behalf of the complainants, deposes as follows: 


By Mr. Coie: 
[am a resident of Washington, D. C., living al 505 E street north- 
west, and Tam by occupation a constable and eolleetor, and have 
been since July, 1878. | had been sonnel ne a for 
OO — six or seven years, along in 1866. I knew Allison Nailor, Sr., 
well. My first acquaintance with him commenced in latter 
mae of 1862 and continued until his de = | knew him intimately 
| had business with him,and would see him two or three times a 
ith and oftener than that. I have seen him often at the livery 
| did not see him so often after he left his home and lived 


tab | 
the Island. During this time I saw him onee or twice a month. 
L ‘ela with him frequently; would stop and ask how he 
was; and he would tell me his troubles. [| have sued him 
for different parties for money. This was somewhere along 
In 1866, when I was constable, and my _ official business 
510 continued with him until along in LS70, and si nag un from 
July, 1878, up to the time of his death; I ] of Hie ISI- 
ness with him eiiccoues since July, LS7 8: | Pee oo ha promt 
except from Squire Walter’s docket ; 1t was when W mers ailor com- 
meneed to build his stable,some time nt the summer or fall of 1S78 
it was a scire facias, and I served it on him after gotne to his hous 
five or six times; Kate Conley would not let me see him l saw het 


every time I went to the house; she said sometimes that 
and sometimes that he was in bed: she didn’t want me to see him, 
Uthough I told her I only wanted a few minutes’ conversa- 
1] tion with him; finally I found him on E street after watching 
for him: I had a conversation with him at that time and on 
several other occasions; I was pretty intimate with him. 
[ met him one day nearly in front of the City Hall after [ serve 
the seive facias; I saw for the last three or four years that he had al 


gone to pieces ; that his mind was not right, and felt a sympathy 
tor him, and spoke to him in these words: | said, Mr. Nailor why 
is n’t you give up this mode of living; you have but a few moons to 
live; give up that old hussy, and go back to your lawful wife. His 

reply was that he had no peace at his home; that they were 
512 = all trying to get his property away from him, and that was 


the reason he took up with this woman. I said I sup- 
pose vou can't vet drunk at home as you can down there and ralse 
the devil. He said wh vere he was he could always get plenty of whis- 


key and things tosuit him. I have had similar conversations with 
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him about his family difficulties; I told him he had brought them 
all on himself; he never expressed any regret, except to say that if 
things had gone on smoothly he wouldn’t have been where he was; 
I remember seeing him every once in awhile during the spring 
of 1878: sometimes I talked with him, but he was not companion- 
able,and sometimes seemed not: to understand what he was 
513 doing. During the spring of 1878 he was a poor old broken- 
down man, almost what I would term an imbecile. J have 
been an officer for a number of years, and have had considerable 
experience with such men. When I served the scire facias on hin 
[ thought it was ashame, and he never paid any attention to 1t. 
or five or six years he was not competent to attend to any business. 
[I would not have bought any property from him without I had the 
sanction of Mrs. Nailor and his sons; indeed, I don‘t know that | 
would have done it then, because I would not consider the deed 
valid. ] 
Part in brackets objected to by Gen’] Rutherford. 
514 In the spring of 1878 he was a very different man from 
what he was in 1862. I could hardly state the comparison, 
there was such a change. ‘Towards the last of his life he would 
start one subject, and then before completing what he was saying 
would fly to another subject. For instance, | would say, Good morn- 
ing, Mr. Nailor. He would say, Good morning; I am very poorly ; 
health bad, weak, tremulous, just like a man getting over a spree. 
Then he would go on and speak of his troubles, saving every one 
was trying to rob him; that his property was going to the,devil. I 
would meet him one time and he would praise Wash. up and ran 
Ally down, and a day or two after he would curse Ally and 
old praise up Wash. I never saw him in the presence of the 
Conley woman; she wouldn’t let me, although I tried. Every 
time I saw him he was under the influence of liquor. The last 
time I was at the house I-asked Miss Conley who she was, and by 
what autherity she refused to let me see him? She said her name 
was Conley, and that he was sick upstairs. 


Cross-examination by Gen’l Rur#ERFoRD: 


(. In your examination you say that when you asked him why 
he didn’t give up his method of life, he replied that all was not right 
at home? | 

A. It was to that effect that it wasn’t right, and that he could 
have no peace at home. | 


W. H. BENNETT. 


Subscribed and sworn to before me this 13th day of September, 
A. D. 1879. | 
IRVING WILLIAMSON, 


y . ¥ y 
Examiner in Chancery. 
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O16 Deposition of W. PA Murtagh for ( omplainants. Filed Jan. 
ls, 1881. 


WILLIAM J. MURTAGH, a witness of lawful age, produced, sworn, 
and examined by and in behalf of the complainants, deposes as 
follows: 3 


By Mr. CoLeE: 


[am aresident of Washington, D.C., and ny occupation is that 
of a printer. sete resided in "Wadionkeat since 15849. [ knew 
Allison Nailor, Sr., during his lifetime for about eight or nine years. 
Our relations were not intimate, alt hough I had business with him 
on several oceasions. My business reluted to the renting of prop- 
erty In the interest of others who desired to rent such property. 

This covered a period from the time of my first acquaintance 
O17 down to a vVear OP so before his death. On two oecasions 

just before his death I met him at the stable of Wash. 
Nailor, and was a silent spectator of a controversy between himsel 
and his SO], Washington Natlor. Il should think this OCCUrTree 
about one year before his heath. [ should think these two ocea- 
slons were a month or two apart. The difficulty, as I understood, 
was about the oce upa ition of the property which Mr. Wash. Nailor 
Was occupying, and the possi bility of obtaining a lease from Alli- 
son Nallor, Sr., for the property. Mr. Nailor, Sr. seemed very much 
excited, and to me apparently without reason. He seemed to me 

under the influence of an ungovernable temper, and acted 
D1S like a man not possessing his full reasoning powers. H 

Impressed me as a man that would get angry on the shght- 
est provocation, and not in the full control of himself. I should 
think on one occasiou — the subject of Mr. Nailor was under dis- 
cussion considerable crimination and recrimination was indulged in 
by Mr. Nailor, Sr,,and Mr. Wash. Nailor. J think there was a 
change in him in the latter part of his life in contrast with the 
time I first knew hinr. He became more eas y excited. He seemed 
to have an impression that some one was trying to wrong him. I 
should say that the change was very noticeable verv marked. He was 


—— 


a different man. I think he was not under the influence of 


019 = liquor when-I saw him at the marco There was a cunning 
about him, an ingenuity in his manner, which would indi- 

cate to me that he was not under the influence of liquor. | 
should think from what I saw in ar that from an ‘eas 
liable to do almost any tool lish 


— 


Injury or pique of any kind he was 
thing. 


Cross-examined by Gen’l RUTHERFORD : 


“a On ee oceasions at the stables and the interviews between 


Mr. Nailor, Sr., and his son Wash., do I understand that both were 
very, mt ee indulging in uncomplimentary language to each 


other ? 


A. Harsh language was used on both sides. The elder Nailor 


: nie - 
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evidently came to the stable with anger in his mind and 
520 heart, while the younger Nailor was acting on the defensive 
Mr. Nailor, Sr., would make a remark and Mr. Nailor, Jr., 
would reply that even if he was his father he would not allow him 


to make such remarks in his place. Young Nailor was principally 


engaged in replying to and warding off statements made by the 
elder. 


Redirect: 

Mr. Nailor’s remarks at this time seemed principally to be state- 
ments of grievances received by him from everybody. Everybody’s 
hand seemed to be against him, and he charged Wash. with being 
in the conspiracy. His language was not only violent, but deimon- 
strative, and I expected to see a fight every minute. 


W. J. MURTAGH. 


Subseribed and sworn to before me this 15th day of September, 
A. D. 1879. ; 
IRVING WILLIAMSON, 


‘ ¥ a * i) 
Braminer Lie ¢ HMadncery. 


D2] Adjourned until Thursday, Sept. 15, at 5 o’clock p. m. 


ai 


Deposition of Everett Wroe for Complainants. (Filed Jan. ct. 18381.) 
THuRSDAY, Sept. 18th, 1879. 


Met pursuant to adjournment. 
Present: Counsel on either side and witnesses; whereupon Kver- 
ETT WROE, a Witness produced and sworn on behalt of complain- 


ant-, did depose and testify as follows: 


By Mr. CoLe: 


My name is Everett Wroe; [ reside in Washington, D. C.; I am 
in the grocery business; I have resided: in Washington for over fifty 


years; I knew Allison Nailor, Sr., in his lifetime, and knew 
922 ~=him nearly as long as I have known myself; I knew him in- 


a 


timately. 

(Q). What was Mr. Nailor’s condition, physically and mentally, 
when vou first knew him? : 
A. A thorough, practical business man, and one that I had every 
nfidence in when I was dealing with him. | 
@. When you first knew him what were his habits in relatitn to 
the use of intoxicating liquors ? 

A. He was steady. 

(). State whether there was any change in him in this regard 


during his life ? | 
A. For the last ten years he was very dissipated. 
Q. State whether there was any change in his mental and physi- 
cal condition during his life from the time you first knew him 2 
A. I think there was. | 
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925 @. State whethes that was a considerable change or slight 


A. I never thought that he was able to do any business or 


to do anything at all. He was a different man’ altogether. 
(). a when did this change in him beein to show itself? 
A. The first was when he came down to buy my farm in Leonard-- 


town. I think it was about the year 1870. 

@. How did you happen to notice the change then ? 
\. By his general deportmen 
Q. Did you sell him your se ace 
\ No, sir 


‘; 


). Did’ you h: AVE . consider: ib le conversa it1o 1) with himat that time ? 
A. did: and alw: avs had, as he was a friend of mine. 
(). State about how frequently you saw him and conversed with 
him icant hat time up to the time of his death 
A. Frequently; very often. 
O24 Q. Did vou see and converse with him frequently during 
the last vear of his hfe? 
me wise 
Q. Do you remember of seeing him in the early part of the year 
1878, say in February, March, or April ? 
A. | eould not name the dates. 
(. Do you remember whether you saw him in the spring of the 
vear 1875? 
A. IL saw him as often as two or three times a week, as he and | 
— very Intimate friends. 
Please — as nearly as you can, the physical and mental 
Hf aia of Mr. Nailor in the early winter and spring of 1878, stat- 
ine his general appearance, his manner, and kind of conversation, 
and the impression that he made upon you as to his mental condi- 
tion ? 
A. From the time he came up on the boat from my farm 
20 thought he Was demented and not 1) his right mind : he 
was so on to the time of his death: whenever I saw him he 
always looked blue. He appeared as though he had beeen drinking 
all the time,and he was not Allison Nailor in 1878, he had changed 
so mueh: his appearance had panes completely and he could hot 
talk on any business transactions whatever, and the impression he 
made on me was that he was loosing his “re 
(). State whether, in your opinion, Mr. lor was competent in 
M; AVC ds 135/38, to sel] and Convey OF make decd for his real estate and 
comprehend and understand the nature of the transaction ? 
A. I think not. 


(Opinion of the witness is objected to by det’t.) 


026 (). How long before his death Was he So incompetent in your 
opinion ¢ 
(Same objection.) 
A. Eight or nine years, In my opinion. 
Q. State what occurred when you got off the boat when you say 
you came up from your farm in 1570? 
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A. There was a hackman that wanted to take him in his hack, and 
I objected, and told him I had a conveyance for him. I took him 
in with me and drove up to what IS alled the ‘ ‘Repub ican Build- 
ing,’ on 13th St. He then requested me to stop and let him out, and 
said he was going to the stables. I told him it was a late hour at 
night, and that he must go up home to his wife, Mrs. Nailor, on 13th 
street. He said he would not go there; but that he was going 
527 on 17th street, and that he did not want me to with him. 
Mrs. Nailor called on me the next morning and asked me what 
had become of Mrs. Nailor, and I told her he went to 17th St. She 
then requested me to go there and endeavor to find him. I went to 
the house on 17th street and inquired of a woman if Mr. Nailor was 
there, and she said “ No,” and would not admit me. She was a rough 
looking woman; but I don’t know her name. The house was on 
17th street between “ D” and “ E” streets nerthwest. I don’t know 
the names of any persons who lived in that house; but I know that 
Mr. Nailor stopped there. I don’t think that there ever was a better 
man that lived than Allison Nailor, Sr., up to the last ten or 
528 twelve vears when he went to live with this woman, as | un- 
derstand. 
At this time had you heard that he had left his home and 
gone to live with Kate Conley ? 
A. I heard that he had left his home and had gone to live with 
a common prostitute on 17th st.; Conley was her name. 
(. Did you ever go to the house to see Mr. Nailor on any other 
occasion after the One above mentioned ¢ ) 
A. I did, at the request of Mrs. Natlor. 
(). How often ? 7 
A. Three or four times to try and get him to come home. 
(). Was this soon afterwards or some time after the occasion above 
mentioned ? 
A. I went there, to the same house, nearly every week for three or 
four weeks afterwards, and always saw this woman there, but 
929 could not eateh Mr. Nallor: she always said that he Was hot 
there. J alWays went at the request of Mrs. Nailor. 
d. Did you ever talk with him about going back home to live? 
A. I did. 
). How did he talk about that ? 
A, He said he had his objections. 
J. Did you talk with him more than once about that? 
A. Yes, sir; dozens of times. 
). Did he CXpress himself about the same on each occasion % 
A. Fee air. | 
). Mid he tell you what his objections were ? 
\. He did not, although I asked him the question. 
J. Did he refuse to tell his objections ? 
A. He would not give me-an answer. I then asked him if he 
doubted the chastity of his wife, and he said “ No.” 
530 Q. Do you know this Conley woman ? 
A. No, sir. | 
EVERETT WROE. 
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Subscribed and sworn to before me this 18th day of Septem ber, .y 
D. 1879. 
A. BROWNING, 


Examiner. 
Deposition of Joseph L. Savage for Complainants. (filed Jan. 13, 1881.) 


Josern L. SAVAGE, a witness produced and sworn on behalf of 
complainants! did Gepose and say as follows: 


By Mr. Cole: 


My name is Joseph L. Savage; I reside at No. 120 E street north- 
west in this citv; I am a hardware merchant; I have resided in 
Washington all my life, except sIX or seven years, when I 
53] Was away. [ knew Allison Nailor, Sr.,and knew him ever 
since I can recollect. I knew him well enough to talk to 
him when we met. 
Q. About how frequently did you see him before you went away 
LS6OO 7? 
A. As often as OCe a week. 
@. About how frequently did you see him after your return in 
1867 up to his death ? 
A. Quite as often 
@. Did you notice any change in the physical and mental condi- 
tion of Mr. Nailor at any time during the time that you knew him ? 
A. My recollection is that he was ac peti eny aged in business up 
to 18G60—I don’t know how much longer; and after my return, 1n 
1867. he was out of business and hed the appearance to me as 


though he was drinking quite hard. 
O32 = What was his phys ical and mental condition from 1870 
*18/] down to the time of his death, as compared to what 
ais is » to 1860? 


A 3 sacee tae to me that he was in a bewildered and 
confused state, and he was very much changed; he seemed to be 
quiet and morose, where he used to be active and cheerful. 

Q. Do you remember of talking with him in the early part of the 
year 1575, say in lebruary, March, or April ? 

A. No, sir; I do not remember of any conversation with him; [ 
noticed that after it got talked around that he was living steered 
woman that he kept Waae Gon te abd fue alae: [ remarked i 
to others at the time, those who used to meet and talk with 

him. 
aoe ° Q. Did you see him and observe him in the spring of 1878? 
A. Yes, sir; I saw him. 

(). State whether, in your opinion, he was competent, to under- 

standingly sell or dispose of real estate to the value of $20,000.00 in 
the spring of 1878? 

(Objected to by def ’t.) 

A. I do not think he was in a condition to attend to any business. 
(. How long, in your opinion, was he so incompetent before his 
4 


death ‘4 
19-2293 
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(Same objection.) 
Cross-examination by Gen’l RuTHERFORD: 
Q. How frequently did you see Allison Nailor, Sr., during the 
last two or three years of his life? 
A. As often as once a week. 
Q. When did you have the last business transaction with him” 
Ad nave not had any with him for twelve years. 
ood (). On these occ anions when you met hin were they casual 
passings in the street, or did you stop and talk with him’? 
A. When we passed on the street we would merely speak. When 
[ met him at 13th and E streets, I had a conversation with him. 
(). Upon what do you io your opinion of Mr. Nailor’s incapacity 


to transact business, or to dispose of his property ? 


A. Because every time I saw him he was under the influence of 


liquor,and I kriowa man in that condition 1s Incompetent to transact 
business. | 
Redirect by Mr. CoLe: 
®. Any other reason? 


A. That is the only one I could judge of. 
JOS. L. SAVAGE. 


Subseribed and sworn to before me this 18th day of Sept., A. D. 
1S79 
A. BROWNING, 


Kexvam ener. 


939 Deposition of Samuel C. Wroe for Complainants. (dled Jan. 
13, 1881.) 


SAMUEL C oe a witness produced and sworn on behalf of com- 
plainants, did depose and say as follows: 


By Mr. Cote: 


My name is Samuel C. Wroe; I[ live in Fairfax county, Virginia. 

[ was born in Washington and lived here about fifty-three vears, 
and went to Fairtax bin ae two years ago. I knew Allison Nailor, 
Sr., ever since I can remember. I built houses for him years ago. 
[ followed the business of builder while in Washington, and am 
farming now. I knew Mr. Nailor very intimately down to the time 
of his death, and have seen him and talked with him fre- 

536 quently to the time of his death. There was a great change 
in Mr. Nailor during his life. I noticed the change as soon 

as he took up with this Irish woman, Conley. He was drinking all 
the time; he did not know anything, and he took his wife’s c arrliage 
to earry this woman to market, and his wife would have to walk. I 
have often tried to get Mr. Nailor to repent and leave this woman 
and go home to his wife, but he refused to go home and said his 
wife would not receive him. Mrs. Nailor asked me to go and get 


2 
Ty, 
hie’ 


2g 


tet 
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him to come home. [found him and got him part of the way home, 


and then he refused to go home. I told him that Mrs. Nailor said 


she would reeeive him and take eo of him. 
DOT Q. Did you ever go to see Mr. Nailor while he was living 
with this woman? If so, where? 

A. Yes, sir; on 10th street, between Pennsylvania avenue and ( 
street. 

(). Who did Vou see there ? 

A. A woman came to the door—n; red-hea ( led Wohal [ don’t 
know who she was, but she said Mr. Nailor was up in bak and could 
not be seen. | | 
Q. Do vou remember of going to see him at any otherplace? [1 
so, where ? 

A. I think I went to see him on 14th St., but I am not sure. 

(J. Are you a brother to the Everett Wroe who has testified 1n this 


case f 
A. Yes. srr. 
Q. Were vou present when Mr. Nailor went down the river to look 
at a farm. as testified to by your 
Nos A. I thin : ! was present. 
(). How did Mr. Nailor appear on that. occasion ? 
A. He was drunk: so much so that | see not carry him to my 
house. When he was drunk he was very bad, but when he was 
sober he behaved as well as any man. 
(). What were his habits about drinking, from about the time he 
went to live with the Conley woman up to the time of his death ? 
A. He was drinking all the time after that, ane was drunk everv 
time I saw him. He was not the same man after that. 
Q. Did you ever hear him talk of this woman, Kate Conley, as 
at 


connected with his family troubles? And if so, what did he say * 

(Objected LO by def ’t.) 

Noo) A. Yes, sir; I did on the day he was out to the farm, and 
he then said that she was the cause of all his troubles, and 
he cried like a child, and said to me, “Sammy, take me home, for 
God’s sake.” 

(). Did you notice any change in his personal appearance towards 
he last of his life from what 1t was in earlier years; and, if so, what 
was the change? 

A. There was a very great change. He looked like a dissipated, 
bloated man; his face had a blueish cast. In earlv years he took 
an oceasional spree, but in after years he seemed to ive under the 
influence of liquor, and his mind was also greatly changed. He 
seemed to have lost all power of conversation, and became a perfect 

iInebriate. ¢ 
O40 @. State whether, in your opinion, Mr. Nailor was compe- 
tent to understandingly dispcse of or transfer large quantities 
of his real estate in the spring of 1878? 
(Objected to by def’t.) 


A. I don’t think he was then, or two years ago either. In fact, I 
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never considered him competent to transact business sinee the time 
I went to see him on 10th street. That was just a short time before 
he went down to the farm belonging to myself and my brother near 


Leonardtown, Md. | | 
: SAM’L C. WROE. 


Subscribed and sworn to before me this 18th day of Sept., 1579. 
A. BROWNING, 


Examine rs 


oO4] Deposition of Wilkam A. F nwick for Complainants. (l’iled 
dan. 15, 1881.) 


IriIpAY, Oct. 24th, 1ST9—38 p. m. 


Met pursuant to agreement of counsel. 

Present: Counsel on either side and witnesses; whereupon WIL- 
LIAM A. FENWICK, a witness produced and sworn on behalf of com- 
plainants, did depose and say as follows: 

By Mr. Come: 

My name is William A. Fenwick. I reside at the corner of 11th 
& C Sts. southwest, in this city, and have been in the sash, door, and 
blind business at the corner of 12th St. and Ohio avenue, in this 
city. I was in that business for about twenty years. 

Q. Did you know Allison Nailor, Sr., in his lifetime ? 

A. I-did. 
542 . About how long did you know him ? 
A. Off and on abont twenty-two vears. 

Q. Did you do any business with him during the last years of his 
life ? 

A. I did. 

. When was the last business you had with him,.and what was 
it? 

A. It was in August, 1878. I sold him a bill of goods, consisting 
of building material, such as doors, blinds, sash, &e., to repair a 
house on 12th St., south of Pennsylvania avenue, known as the 
“Trou Clad.” 

(. How often did you see Mr. Nailor about that time ? 

A. I think I saw him several times. 

@. What was his condition at that time? Describe as nearly as 

you can how he appeared, acted, and talked. } 
045 A. I have known him for about twenty-two vears. When 

[ knew him in his early days he was a very active business 
man, and appeared to understand everything he did thoroughly ; a 
lapse of six or eight years then took place, and I did not see him 
much, and had no business with him until the business transaction 
in 1878, and at that time there was something abort him that I 
thought was not right. He was forgetful, and could not remember 
what you said from one day to another. 

Q. Can you give any instance in which he forgot anything that 
you and he talked about ? 


pgp 
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A. On one oceasion when he ordered some goods to be sent to his 
house he forgot all about them when they were sent to him, 


944 but the woman he had there with him knew all about it. J 


think this was early in 1878. 
@. Upon what house was the material used that you sold him in 
1875? 

A. A house in South Washington where he lived before he moved 
on 12th St. The last bill was for material used on the house 
where he cied, Ol) 12th st. 

Q@. Did he appear to be manly and strong at the time you sold 
him this lumber in 1878 ? 

A. He did not, but on the contrary very week and childish. Ido 
not desire to swear positively, but I do not think that Mr. Nailor 
was all night. 


WM. A. FENWICK. 


Subseribed and sworn to before me this 24th day of October, A. 


D. 1879. 
A. BROWNING, 


Examine # 


545 Deposition of Harriet Schofield for Complainants. (liled Jan. 
i ld, 1SS1.) 


HARRIET SCHOFIELD, a witness produced and sworn on behalf of 


the complainants, did depose and say as follows: 


By Mr. Core: 

My name is Harriet Schofield ; I reside at No. 1801 on 7th St. N. 
W., in this city. 
). Did you know Allison Nailor, Sr., in his lifetime? 
A. Yes, sir. 
). When did you first meet him ? 
A. About fifteen (15) years ago 
). Where? 
A. I rented a house from him on DSt., and I met him there. 
My husband rented the house. 

Q. Do you know Kate Conley, the defenaant in this suit ? 

A. ¥ 3 


Ves, sir. 
©. How long have vou known her? 
O46 A. About eleven (11) years. 


(). Where did you first meet her? 

A. At Mrs. Bailey’s first, and afterwards was introduced to her at 
Mr. Dave Roache’s on “ Kk” St. between 17th and 18th Sts. Mrs. 
Bailey then lived on the same street with Mrs. Roach, three or four 
doors from her. 

@. Do you know when and where Allison Naulor, Sr., first met 
Kate Conley ? 

A. At my house. 

Q. Can you give the time? 
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A. I don’t know exactly, but I think it will be ten (10) years next 
month. 

(). How do you fix that date ? 

A. [i Is Just my recolleetion. 


AJ. Please State fully how and under what eircumstances My: 

Nailor met Kate Conley; how she and Nailor came to be at your 
house together. — 

o4/ A. \Ir. Nallor wasafter meto get himagirl; | went to Bailey’s 


and saw Kate Conley’s and saw Kate Conley there and told her 
that Mr. Nallor wanted LO see her. and asked her if she would COME, 
‘ ] a . Hid ae . , uid >| cy : ady | ' ld ] > be | 9 
and she said that she wouid when she got ready. told her What 
Mr. Natlor wanted with her; she got ready and she eame with me; 


‘a ) 


we then went to my house, on Delaware avenue between “C” and 
“TD” streets; it was on Saturday evening when we went together to 
my house, and she saw Mr. Natlor on the following Monday at 10 
o’cloek a.m. | 

(). How long did Kate Conley remain dat vour house ? 
A. She eame to my house in November—ten vears ago—1569, 
and remained until the first (Ist) of March following. 

(. How often did Mr. Nailor visit her while she was at your 
house ? 

A. Frequently. 
548 (. On the first visit, which you say oecurred on Monday 

following the Saturday that she went to your house, did he 

or not see her privately ? 


A. He did. 


| 
(). Did he er not eenerally see her privately on the occasions of 


his subsequent visits ? 3 

A. He came there and said that he would pay her board if she 
could stay with me. Sometimes heeame there while on a spree and 
stayed for a week at a time, and neither of us could get him to go 


away. 
®. Did he stay at your house nights? 
A. Yes, Sir. 
(). Did he occupy the Same room with Kate Conley ¢ 
A. Yes sir. 


©. Did he tell you whet be asked you to get hima orl that that 
was the purpose he wanted her for? 
AQ . See Yes. sir. 
Q. Did you so inform Kate Conley when you went for 


\. Yes, sir. 
(). How long did you know Kate Conley at the time you went for 


A. One year, about. 

@. When Mr. Nailor told you he that he wanted you to get him a 
girl, did he ask you to get him Kate Conley? 

A. No; ie | 

Q. Did he ever mention her name to you before you got. her to 
come to your house, as you have stated ? 

A. No, sir; they were both strangers. 
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Did you reside on Delaware avenue during all the time that 
se ( ‘onle y was with you? 

A. No, S] Pi. only one month. 

@. Where did you remove to from there 

A. On “ L” street, between 12th and 13th. 

950 (). Do you. remember of Mrs. Nailor coming to your house 
while Bring on “1, * St? | 

A. Yes, 8} 

ee (). What was she there for? 

: She came there and took Mr. Nailor ho Tri « 

Q. Where did you remove to from “ L.” St.,and | how long did you 
live on “L” St.? | 

A. One monthon “ lL” St.,and removed from there to Mr. Natlor’s 
hou se on 1 4t h St.. and lived there, think, only four days. 

@. While you were living in the house on 14th St., state whether 
Mrs. Natlor came there, and for what purpose, 

A. She came there and wanted Mr. Nailor to 20 home with her, 
but he would not be seen. Mrs. Nailor and Kate had a fuss, and 
Kate said that Mr. Nailor had seduced her, and that she had a right 

to him. 
Oo 1 (). Where did you remove to from 14th St. ? 

A. On Ie st., between ith and Sth. Mr S. 2 Nallor then 
came there, and I told Kate that Mr. Nailor should not come there 
again. Mr. Nailor afterwards came at lo’cloeck at nieht and tapped 
at the door, when I refused to let him in. IKkate Conley then got up - 


+) 


ew and let him in, and I[ told them both that they would have to leave 
my house, and they both left at that time. 

@. Do vou know, of your own knowledge, or from what Kate 
‘onley told you, where they went when they left your house ‘ 

A. I know they went to the house of an Irish woman below me 

and staved all might. The next day they left there and 
552 boarded on the avenue somewhere, I don’t know where, and 

soon afterwards they went to housekeeping in one of Mr. 
Natlor’s houses, in the first ward somewhere. 

(. When Kate Conley first came to your house how was she pro- 
vided with clothing, and wnat property had she, if any, so far as 
you know? 

A. She was poorly provided with clothing, and had no property. 

(). What was she doing to obtain a living irom the time you irst 
knew her up to the time she came to your house ? 

A. She was aservant girl to Mr. Topham (the harness man) at 

om one time, and was a servant girl with a family by the name of Hal- 
stead, on the corner of 18th and “Ik.” str’s. 

(). What was she doing at Mrs. Bailey’s when you went there for 

her 4 
553 A. I could not say; I never visited Bailey’s. She told me 
that when she was not in service she made her home with 
then. 

(). Do you know of what persons Mrs. Baile Vy" s household con- 
sisted at that time ? 

A: No, sir. 

a 
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Adjourned until Monday, Oct. 27th, 1879, at 3 o’clock p.m. 
A. BROWNING, 


Bram I. 


Monpay. Oct. 27th, 1879—3 o’cloek p. Mm. 


Met pursuant to adjournment. 
Present: Counsel on either side and witnesses; whereupon the 


cross-examination of. the witness, HARRIET SCHOFIELD, Was con- 
menced as follows : 
By Mr. CARRINGTON : 
Q. How long had you known Kate Conley before she came to 
your house ? 
O04 A. Between one and two years. 
Q. What was her character for chastity and virtue up to 
that time? 
(Objected to by compl’ts, because incompetent.) 


A. I knew nothing about it. 
@. You say that kate Conley claimed 
her. Was that the faet ? 

A. | could not swear to it, but J believe he did. 


that Mr. Nailor seduced 


(¢ ybyected to by complainants.) 
(), How lone have you been. married ? 


vs 
Nh a tenon atasinl % 
\ Jer CU LW \ COMM ps: tS aS lmMmaterlal. ) 


] 


cA 


A. [ was married fifteen years ago first, and my second marriage 


has been thirteen ( years iO 
] y 


— ] , : . a a 
Q. What was the name of your first husband ? 


fit 
1*)\ 
Lo} 


(Same objection by compl'ts.) 


A. John M. Parkhurst. 
Q. What was the name of your second husband ? 


" 


— - 
(Same ovpyection by Compt ts.) 


DOO A. Henry Schofield. | 
(. Did you ever go under any other name than Mrs. Park- 


hurst and Mrs. Sehotield ? 


\. None but my maiden name. 


@. What was your maiden name? 
A. Harriet Young. 
@. Did you ever go under the name of Harriet Farrell ? 


a, ° } } 1? 
(4 ybyected to by compits, same as above. ) 


A 


(). How long have you lived in Washington? 


— 


< 


. No. SI. 
) 
‘- 


A. Between fifteen (15) and sixteen (16) years. 
Q. What was your business or occupation at the time you intro- 


duced Kate Conley LO Allison Nallor., Sr. ? 


(Same objection by comp!’ts.) 


ee a eer is omc 
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A. I was keeping a house the same as I do now, me and my hus- 


band. 
() 


‘ 


What kind of house did you and your husband keep at that 


time ? 
DOO (Same objection by compl’ts.) 
A. The same as anybody else kept 
(). Question repeated. 
(Same objection by com pl’ts.; 
A. A private house. 

Mr. Nailor in the habit of visiting your 


@. Were such men as 
+) 


house ¢ 
(Same objection by compl’ts.) 
A. No, sir. 
Q. What motive induced you to procure Kate Conley for Mr. 

NI 67] 7) ; " 

NWailor ! 

( { Ybiected LO bv comp! tS.) 

A. He asked me to get him a girl several times, and then I went 

and got this eirl for hi 


Q. What were you pat 
: P oa , : a 
(Objected tO Ly CO np ts Tor same reason iast above tated. ) 


- ee > . *) 
promised ror doing SO ! 


) 
i 
lw Py SE ae sais if 
\ was neither promised or paid. 
() Did Vou rocure women tor other men before or since ? 
— SON is eres a ; ] 
ed (Same objection by compt ts.) 


A. No, sir. 
y a - ie Pes { 7 : 
(). \ Ou thought aha believed inate ( onl vy to bea virtuous women 
at that time, did vou not? 
(Same objection 


[ think she 


‘ 


Was. 
1 married man at the 


OW that Mr. 


A. 
. Conley for bin 


(). Did you not 


kn 


time VOu proc 
Lion by com pl'ts.) 


hat you went after 


A. Yes. SIr’. 
©. Now, Mrs. Schofield, was not the reason t 
|e vy tor Mr. Natlor that you tho rohit her to be a virtuous 


()O} 


Kate 
woman: 


} . } F : 19 
ame as avpove DY COmMbDIL ES.) 


(¢ Ybjection sa 

A. When I went after her I did not know whether she was vir- 

LuUOUS OY NOL; 
(Q. Did not Mr. Nailor tell you to 


(Same objection by com pl’ts.) 


when I asked her she came with me. 
vet him a virtuous woman ? 


QOS 
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(). What kind of woman did he tell you to get ? 
(Same objection by compl’ts.) 


A. He told me to Orel him a oir, 


4 


Redirect by Mr. Coe: 


husband Ol) the Sunday followin. the Saturday that she wehbt to 
your house and the day before Sire Saw Mr. Nailor in reference LO 
her seeing him, or for what she was to see him ? 


-aas 


. Did you hear any conversation between Kate Conley and your 
} 


, , } “nt \ 
(Objected to by def't.) 


A. did hot hear the conversation. 
Llow far is it from t | e house where you then lived. hear | Yela- 
| to the house where you went for Kate Conley, on “ lh” 


(). 
Ware avehbnue, 
St. between 17th and 18th streets ? 
A. About one mile and a half ora quarter. 
oe (), How far beyond the ( apitol did you live then ? 
A. One square and a half, I think. 
(). Llow far beyond the President S House did Vou Yo for Kate 
( onley t 
A. I think about two squares. 
(). How long were you at the house where you found her before 
you both left to return to your house? 
A. About ten minutes. 


} 


her 
HARRIET. x SCHOFIELD. 


Witness: A. BROWNING. 


Subseribed by mark and sworn to before me this 27th day of Oct., 


A. D. 1879. 
A. BROWNING, 


Kramine ig 


Deposition of James NS. Lopham for ¢ omplaimants. (Filed Jan.13,1881.) 


N60 JAMES ». ‘TOPHAM., a witness produced and Sworh on behalf 
of the complainants, did depose and say as follows: 


By Mr. CoLe: 


My name is James 8. Topham, and I reside at No. 1010 on Massa- 
chusetts avenue, In this city. I ama harness manufacturer. I have 
resided in Washington for twenty-four years. 

@. Do you know Ixate Conley, the defendant in this suit ? 

A. I knew her ten years ago, but I don’t think I would now. 

@. When, where, and under what circumstances did you first know 
her or know of her? ; 

A. In 1869. I lived at 1125 on 4th street N. W., and she called 
there to hire as a servant girl, and my wife hired her. I think it 
was in the early spring of 1869 that she came there. She left my 


Wns sn ems 


RACHEL 
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| house, I think, in August or September, 1869. She went aw: 
1G] from the house and stayed two nights and the best part of 
LWO days, and stated that her cousin’s child | had died, and th { 
~ had to attend to its burial, and her feet were swollen, having 
alke d ; al eood | deal, () otherwise she woulda hi eC been home: and 
vue ise ha irged her. 
(. What were her habits about staying out or eraneenr in the 
the house in the evening, after dark, while she was working with 
a VO 
A. Sometimes two or three times in the week she would go out 
and stay until ten (10) o’clock, and son mes she would remain 
out all night, but rarely; Kate Conley was an Irish girl, about 
twenty-four years of age, | should think 
JAMES 8S. TOPHAM 
Subscribed and sworn to before me this 27th « day of Oect.. 1879. 
1. BROWNING. 
leva miner. 
2 Adjourned until Wednesday, Oct. 29th, 1879, at 7 o’clock 
p.m. 3 
A. BROWNING, 
Kram Le 2 
, Deposition of Henry Scofield for Complainants. (filed Jan. 14, 1881.) 
WEDNESDAY, October 29, 1879. 


Met — it to adjournment. 
Present: C. C. Cole. lsq . for 
Jr., for int; where al Hr 
AQC, produced, sworn, and exam 


poses as follows: 


oe 
Sofondl 


by Mr. Coe: 


/. W here do you reside ? 


complainant cl 


oy 
Ined 1n beh; 


na tet: @) 
NRY SCOFIELD. & 


irrington, 
itness of lawful 


iy tons ' } 
Lif of complainants, de- 
A 


At 180] . street northwest, Wa ph, se D. C. 
() Ho ‘long have you resided in Washington ? 
NO3 A. hiirtaon yeas 
Q. What relation, if any,are you to Henrietta Scofield, who 
has testified in this cause ? 
A. Iam her husband. 
Q. Did you know Allison Nailor, Sr., in his lifetime ? 
A. Yes, sir. 
(). Do you know Kate Conley, the defendant in this suit? 
A. Yes, sir. 
(.). How long ALO did you first become acquainted with her 


A. 
(). 
A. 
Q. 


In 1869. 

When ? | 

On K street between 17th anc 
At whose house? 


1 18th streets. 


Ne ae tee innate RAO et 
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A. At the house of Mr. Roach. 

(. What was she doing there, if you. know 

A. She was visiting the sisters of Mr. Roach. 

What time in 1869 was this ? 
A. About June or July. 
@. When and where did you next see ee 
ob4 A. At my house, on Delaware avenue, in November, 1869. 
@. Who came to your house with her on that occasion ? 

A. My wife. | 

Q. How long was your wife gone ‘from the house when she re- 
turned with Kate Conley ? 

A. Between one and two hours. 

Do you remember what day of the week this was? 

A. Saturday. 

How long was it after Kate Conley came to your house before 
Allison Nailor, Sr., came there ? 

A. On the Monday following. 

Q. Did you have any conversation with Kate Conley about Allison 
Naijlor after she came to your house and before Mr. Nailor came? If 
so, give the conversation as fully as you can. 

A. I asked her on Sunday if she knew what she had come 

565 there for; she replied she did; I then told her if she was a 
decent girl she had better go home, and she said she would 

stay and see Mr. Nailor. | : 

@. How long did Kate Conley remain at your house after that ? 

A. I believe between three and four months. 

Q. Did you live at the same place you did when Kate Conley 
came to your house during all the time she remained with you ? 

A. No, sIr. 

@. At what other place or places did you live during that time 

A. On L street, between 135th and 14th streets; on 14th, near B 
street, southwest; on E street between 17th and 18th streets north- 
west. ; 

Q. Did any of the houses that you lived in during that time be- 
long to Mr. Nailor; and, if so, which of them? 
A. The house on 14th street near B street southwest. 
566 Q. Where were you living when Kate Conley left your 
house finally ? 3 

A. On E' St. between 17th and 18th northwest. 

(). Please state the circumstances under which she left: how she 
came to leave. 

A. Mr. Nailor came there late one evening,and my wife told him 
that he should not remain there: Kate Conley said if he had to 
leave she would go too, and they both went. 

@. Who let Mr. Nailor into the house on that occasion ? 

A. IXate Conley. 

Q. After she left vour house did you hear that she and Mr. Nailor 
were living together ? 

ie fet ae 

Q. How long after they left before [you] heard it ? 

A. I don’t remember exactly ; it may have been a month. 


a 


) 
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®. During the time Kate Conley was at your house, state 
567 whether Mr. Nailor visited there ; and, if so, how frequently. 

A. Ile Was seldom AWAY ; couldn't say how often he was 
there: he Was there almost all the time. 

(). What was his condition generally during that time when you 
saw him: I mean.in relation to intoxication or otherwise: whether 
he was under the influence of intoxicating liquors ? 

A Sometimes he vame there sober and other times intoxicated. 

(). Do you remember of his wife or any one else coming to your 
house for him during that time? If so, state how often and any 
elircumstaneces you may remem ber connected with the same. 

A.. His wife came to the house once on L street and once on 14th 
street. At the house on 14th street she didn’t see him. because we 

didn’t unlock the door to let her in. She didn’t ask for him. 


56S She said he was there. She saw him at the house on L street, 
and [ told him LO LO home with her, but he refused LO do SO: 


this was not in IXate Conley’s presence. She then left the house 
and returned with a policeman. The policeman asked me if J] 
wished Mr. Nallor triken out, and sald Ves. Mr. Nailer then Ot 
up and left the house with the policeman and Mrs. Nailor. 

(). How did Mrs. Nailor address and talk to Mr. Nailor on that 
occasion : | mean what was her manner towards him ? 


({ Mbjected to by Mr. Carrington.) 


A. She was very excited at the time; I don’t remember her lan- 
PUAL. 
(. Did she speak to him kindly or otherwise ? 


(Objected to by Mr. Carrington.) 


A. Otherwise. 
O69 (). Did she See him Ol, nore than Che oceasion whe- she 
came to your house, so far as you know? 


A. Only at the house Ol) L, street. 


Cross-examined by Mr. CARRINGTON: 


®. What, business are you engaged in now ? 
A. 

(). 
avenue ¢ 

A. None at that time. 

(). In what business were you engaged at the various houses to 
which you moved during the period Ikate Conley lived with you? 

A. None. 

(). Did you have any means upon which to subsist, and, if so, 
what were they ? 

A. Well, I object to answering that question; it is a personal 
matter altogether and has nothing to do with the case. 
Q. Who resided with you on Delaware avenue besides Kate 

| ( ‘onley ? 
O70 A. My wie. 
Q. Any one else? 


[ am a storekeeper—cigars and notions. 
What business Were you engaged In —eeee 1S69, On Delaware 


4 
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A. No, SIP. 
Q. Was Mr. Nailor a frequent visitor at your house before she 
came there? : 
A. I never saw him there before. 
Q. Did any one beside Kate Conley live with you from the period 
she came to live with you until she left ? 
A. Only my wife. 
Q. What occasioned you to make so many changes of residence 
during that period ? 
A. At the request of Kate Conley, who said she was annoyed by 
Mrs. Nuilor coming after her. 3 
(. Who introduced your wife to Kate Conley, or through whom 
did they become acquainted ? 
A. Either Miss Roach or Mrs. Bailey. 
Q. What impresses so distinetly upon your mind the day upon 
which Kate Conley came to your house? 
A. Because I] objected so strongly to her coming and the 
aye trouble it afterwards brought. 
Q. ‘To whom did you express that objection and when ? 
A. To my wife, before and at the time she went after her. 
(. Then you had discussed the matter before your wife went after 
her? 
A. Yes, sir. 
(). Llow often ? 
A Probably half a dozen times. 
(). Why was Kate Conley selected ? 
A. That [ don’t know. I didn’t select her. 
@. You knew for what purpose your wife was going on that 
Saturday you have spoken of ? 
A. I did. 
@. What inducement did you receive to consent to such a thing ? 
A. None at all; it was without my consent. 
(. Under what obligations, if any, were vou or vour wife to Mr. 
Nailor ?” 
A. None that I know of. 
(. Had any such thing occurred at vour house before that time, 
or has it since? 
A. No. 
or2 @. How long had you known Mr. Nailor before 1869— 
before Kate Conley came to your house? 
A. I first knew him in 1869, about three months before she came 
to my house. 
(. You knew he had a wife and children ? 
A. I had heard so. 
HENRY SCOFIELD. 


Subscribed and sworn to before me this 29th day of October, 1881. 
IRVING WILLIAMSON, 


Examiner in Chancery. 


ed 
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Deposition of Thomas Trundle for Complainants. (Filed Jan. 15, 1881.) 


THOMAS TRUNDLE, a witness of lawful age, produced, sworn, and 
examined by and in behalf of the complainants, deposes as follows: 


By Mr. Coie: 


N79 @. Where do you reside ? 
A. In Montgomery county, Maryland. 
). How long have you resided there ? 
\. I suppose about thirty years. 
Q. What is your business or occupation ? 
\. I am a carpenter by trade. 
). Did you know Allison Nailor, Sr., in his lifetime ? 
A. Yes, sir. 
(). About how long did you know him ? 
A. I think it was in 1857 when [I first got acquainted with him. 
(. How intimately did you know him after that time ? 

A. I knew him from that time up to his death. I worked for him 
for six or seven years during the first of my acquaintance with him. 
(). What kind of work did you do for him ? 

, Carpenter's work; that house on 13th street I built for him 

and that stable where the boys now keep. 
oid (). What sort of man was Mr. Nailor at that time? 

A. At that time he was a smart business man; that is 
what I should call him. 

(). What were his habits about drinking about that time ? 

A. Well, he would take a spree once in awhile, maybe two or 
three months apart. 

(). After -you were through working for Mr. Nailor state whether 
you saw him frequently from that time down to the time of his 
death. 

A. I have ceen him frequently. 

(). What sort of a man was he towards the last of his life, sav the 


. 


4A 
last six or seven years * 
A. The last five or six Vears that I saw Mr. Nailor he was pretty 
much all the time under the influence of Nquor. 
. How was his physical and mental vigor and capacity during 
those last years as compared with what they were when you firs 
knew him ? 
O10) A. It was very different; vou couldn’t get any reason or 
sense in anvthing he would agree to. He sent for me in 
Howard county t> come down to put up a house ona farm, and 
after | eame down he couldn't tell where he wanted the house or 
what kind of a house he wanted; it- was one thing after another. 
He kept me down here a whole week, and | stayed at his house On 
14th street. | 
(). When was that, as near as you ean tell ? 
A. I believe that was in 1875 or 1876. I know it was when he 
was over there on 14th street. 
Q. Was Kate Conley living with him at thet time? 


A. Yes, sir. 
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Q. State what Mr. Nailor’s condition was as to intoxication dur- 
ing that week you say you were —. 
O16 A. He was drunk all the time while I was there. 
Q. Did you stay there nights ? 

A. Y.es, sir. 

Q. State what, if anything, Kate Conley did while vou were there 
to encourage or promote his drinking ¢ 

(Objected to by Mr. Carrington.) 

A. She kept plenty of whiskey there for him, and frequently gave 
it to him. 


. Where did you sleep during the time you were there? 
A. I slept with Mr. Nailor in the front room upstairs. 
(). State whether Kate Conley ever gave or sent him anything to 


drink to his bed while you were there ; and, if so, how often. 

A. Some two or three times during the night she would bring it 

herself; she didn’t send it. She never missed a morning while | 
was there that she didn’t carry him up a milk punch; that 

577 was while I was down stairs. She called it a milk punch; I] 
didn’t know what it was. 

(). How often did you see Mr. Nailor from that time down to the 
time of his death ? 

A. Sometimes once a week, sometimes in two weeks. I was very 
well acquainted with the man, and used very often to go to see him. 

Q. What was his condition on those subsequent occasions when 
you saw him ? : 

A. Well, he was pretty much all the time under the influence of 
liquor. I couldn't get much out of him no way. 

@. Did he seem to be active and lively? 

A. No, sir; he appeared to be very feeble. He could hardly get 
around. Ie was very different from what he was when | first knew 
him. 

(). Did you ever see him in the presence of Kate Conley 
978 ~~ after the week you stayed at the house with him ? 
A. Yes, sir. 

(). How often? | 

A. I think I saw him two or three times after that with her. 

(). What influence or control did she seem to have or exert over 
him, if any? 

A. Well, she appeared to be very kind to him, and to give him 
everything he wanted, especially a plenty to drink. I never heard 
her Say anything eross to him. 

(). Did he or not seem to consent to or acquiesce In what she 
wished, so far as you saw, or did he seem to be inclined to set up 
his will against hers, and not to do as she wanted him to do? 


(Objected to by Mr. Carrington.) 


A. I don’t know whether he did or not. I couldn’t state that. I 

know they used to have differences about certain things, but what 
it amounted to I didn’t know. : 

O79 .Q. When did you last see Mr. Nailor in Montgomery county ? 
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A. i think it was about some five or six months before he 
died. He was up on the farm. _— last time I saw him was up 
there, and 1t was in the summer before he died. 

Q. Did you have any conversation with him at that time? 

A. Yes, sll 

(). What was his condition then ? 

A. He was at that time talking about digging into a bank and 
getting out some white sand. He thought it would be very valua- 
le if he brought it to town. That was about the amount of his 
conversation that day. I don’t think he was very drunk that day, 
but his mind seemed to be wandering. A man in his right mind 
wouldn’t have been talking about digging sand out of where he was 

talking of and bringing it to town. 
580 Q. When did you last see him in the presence of Kat 
Conley, and where? 

A. As well as [ can recollect, the last time was when they were up 
on what they call the fifty-acre lot, on the old road. This was a few 
weeks after he had been talking about the sand. 

Do you remember of seeing Mr. Nailor at Rockville in the 
spring of 1875? 

A. It was this last spring or year ago. I recollect seeing Mr. 
Nailor there. I don’t remember the day of the month. I was there 
on business, and could tell the exact day by looking at some papers 
up there. 

Q. Can you state what month it was in? 

A. I think it was some time in May; it might have been in 

April. 
os] (). Was it as late in the season as the first of April d 

‘A. It might have been. I think it was a little later than 
that. | 

Q. Whereabouts in Rockville did you first see Mr. Nailor on that 
day ¢ 

A. It was at Kliendest’s Hotel. 

(. What was his condition on that oceasion ? 

A. He was so drunk he couldn’t walk from the hotel door to the 
bugey Or carriage, I forget which, he CAINE in. 

(). What time in the day was that? 

A. That was somewhere about three or four o’clock in the after- 
noon. 

@. Who was with him on that day ? 

A. This here Katie; he called her Kate Conley ; she was with 
him. There was a little boy sitting in the front of the buggy. 

Q. When you first saw them where was Kate Conley ? 

A. She was in the buggy or carriage standing in front of the 

hotel. 
582 Q. Did you see Mr. Nailor leave town on that day? 

A. Yes, sir. I came with him out of Rockville to the fair 
erounds. I got out there and they kept on saying they were going 
to town. 

Q. How much intoxicated was he on that day? 

A. He couid hardly walk. 

21—2209 
~~ 
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). Did you get into the carriage with him and Kate Conley? 
A. Yes, sir. | : 

Q. What, if anything, did he say to you on that day about his 
going to make a deed or conveyance for some of his real estate * 

A. He said he was going to make a deed to that boy, pointing to 
the boy in the front of the buggy. ‘Those were the words he spoke 
coming out of the bar-room. 

Did he say what real estate he was going to make the boy a 
deed for? : 
583 A. I think it was the Peter farm. I know that farm. It 
is about five or six miles from Georgetown, 1n Montgomery 
county. 

(. Did he say that voluntarily, or in response to a question from 
you ¢ | 
A. This man that was with him—Viers—asked him what he was 
fexe) he to do with all his property. [ believe that was the Way it 
ne up, a i he said as I have already stated. 

J. Did you see Mr, Nailor drink anything on that day ” 

A. Yes,s 4 a 

). When and whe re 

A. In the hotel there ‘Stu he came out. 

@. Did you see him drink any after leaving the hotel that day 

A. Iam not sure whether he did. I knew they had a_ bottle ot 

whiskey in the basket. I took a drink, but I don’t nic 4 whether 
he did or not. I know Kate Conley asked him to take a drink. 

oOds4 . Who invited you to take a drink ? 

A. Kate Conley ; she took the bottle out of the basket. 

(). How os you hap pen LO vel into the carriage ? 

A. Beeau . the ‘Y Invi ited me to go to town with them. L saw Mr. 

Nailor was ols vy tight and tried to get him out of the town. When 

they got out on the hill I said I had some business, and got out and 

went back. 

(). Who invited you? 

A. She did; he was so drunk he couldn’t invite anybody. 

(). State whether you know of your own knowledge of Kate Conley 


having sexual intercourse with any man; and, if so, when and 


a 


where ? 
A. Only once; that was with myself; that was on 14th street; it 
has been three or four vears ago. 
Q. State whether, in your opinion, Mr. Nailor was compe- 
D809 tent during the last five or six years of his life to under- 
standingly dispose of or make deeds of large portions of his 
real estate. 
A. I don’t think he was. 


(. How long do'you think he was incompetent to doso before his 


death t 

A. About six or seven vears before his death; [ don’t think he 
Was competent : | have very eood reasons for it, because | could 4I- 
ways transact business with him, but the last five or six vears | 
couldn’t do anything with him at all. : 


\° 
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Cross-examined by Mr. CARRINGTON : 


. How far do vou live from here? 
A. About seven or eight miles. 
(). Who did you come down with from your place to-day 3 
A. This is the gentleman, Mr. Trimble. 
®. What time did you get to Washington, and where have 
586 you been since your arrival ? 
A. After we got here, which was about six or seven o’ecloek. 
we went to the stable, and from there right here to this office. 
Q. Did Mr. Trimble drive out for you ? 
A.. Yes, sir. 
(). Have you been drinking any to-day? 
A. I had a drink before I started. 
(). Is that all. 
A. That was all; one drink before I started, and one this morn- 
ing; two drinks is all I have had to-day. 
Q. You had frequent conversations with Mr. Nailor during the 
tine vo l stayed at his house: Upon what subjects did vou converse / 


A. It was nothing very important; 1t wasfirst one thing and then 
another; he was flying off from one subject to another; we talked 


of different things around the country. 
O37 (). Did the conversations make a decided Impression upon 
your memory ¢ 

A. None at all, sir. 

(). Is there not some one that did ? 

“A. No, not at all; itdidn’t amount to anything, the conversations 
that we had. 

®. Can’t you remember Mr. Nailor’s saying something that was 
peculiar; and,if so, what‘ 

A. For instanee, he would talk about things no one could do, and 
he would fly from one thing to another; there was no reason in any- 
thing he would say. | 

Q. You have said he would say something peculiar; now tell 
what ? 

A. He was talking about digging sand out of that bank; bringing 
it to Washington and selling it to the foundry; that was all non- 


sense. 


, 


us 


(. There was sand there? 
OSS A. I don’t know; there was some white looking stuff; | 
don’t know whether it was sand or not; I know it wouldn’t 
have paid to have it brought here. 
(). What do you think; was it sand or not? 
A. I don’t think there was much sand about it, a kind of clay; I 
don’t know what you might call it. 
Q. Why wouldn’t it pay to bring it to Washington or George- 
town ? | 
A. That’s my opinion of it. It would depend on what he got for 
it and how much it would cost to bring it. No reasonable man 
would have talked about bringing such stuff as that to Washington. 
He wouldn’t have talked in that way when I first knew him. He 


would have been in a better paying business than that. 
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@. Are you married? 
A. No, sir. 
Q. Never have been? 
O89 A. Yes, sir. 
@. How many children have you ? 
A. One ‘th: at I know of, and I don’t know how many more. 
Q. What do you mean by that? 
A. When I was married I had one child, but since then I don’t 
know how many outsiders I have Pot. > 
(. How old a man are you? 
A. Lam fifty-three. 
Hew often did you have sexual intercourse with Kate Conley ? 
A. nee. 
Q. In what year? 
A. About three years ago; it was when they lived on 14th street 
@. Was it two or three years ago ? 
A. About three years ago. 
What month in the year? | 
A. I believe it was in Fe bruary ; somewheres about there. 
@. What day of the week ? 
A. I don’t recollect now ; | — it was on Sunday, if I 
590 am not mistaken, or on Monda 
Q. It was in the morning the n, at what hour? 
A. I couldn’t tell you; I know it was early in the morning. 
(). As near as you can come at it? 
A. I don’t know about the hour; I don’t notice the hours when I 
am at oe of that kind. 
(. In what room of the house was it ? 
A. It was in the back room up-stairs. 
Had you slept at the house that night; and, if so, in what 
room, and with whom? 
A. Slept with Mr. Nailor, in the front room up stairs. 
Had you arranged with her the evening or day before the in- 
tercourse that you speak of? 
A. No, sir. 
(. Was she asleep when you went to her room ? 
A. I didn’t go to her room. 
@. Did she come to yours? 
A. No, sir; she was down stairs at the stove: I was down stairs 
and she came down with her hair hanging down. 
591 rs Where was Mr. Nailor? 
. He was in bed in the front room up stairs. 
(). Do you own the farm upon which you reside ? 
A. No, sir; I don’t reside on a farm. © 


THOMAS TRUNDLE. 


Subscribed and sworn to before me this 29th d; ay of October, 1879 
[IRVING WILLIAMS YN, 


Examiner in. Chancery. 


Adjourned until Friday. next at 3 o’clock p. m. 
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Deposition of Patrick McNamara for Complainants. (Filed Jan. 18, 
1881.) 
FRIDAY, October 31, 1879. 
Met pursuant to adjournment. | 

Present: C. C. Cole, Esq., for complainants, and E. C. Car- 
592 ~~ rington, Jr., for the defendant; whereupon PAtTRick McNa- 
MAKA, a witness of dawful age, produced, sworn, and exam- 

is ined by and in behalf of complainants, deposes as follows : 


By Mr. Coe: 


(). Where do vou reside ? 
A. 1859 Ohio avenue, Washington, D. C. 
@. How long have you resided in Washington ? 
A. Since 1857. 
(). What is your occupation ? 
A. lam not doing anything now; I have been in the grocery 
business. 
(). How long were you in the orocery business ? 
A. Twelve or fifteen vears. 
Q. Did you know Allison Nailor, Sr., in his lifetime ? 
A. Yes, sIr. 
(). About when did you first know him ’” 
\. About 1860 or 1861. 
J. State whether you continued his acquaintance down to the 
time of his death. 
593 A. Yes, sir; I was better acquainted with him in the last 
Vears of his life. 
Q. About how intimately did you know —? 
A. I came in contact with him sometimes ten or fifteen times 
aday. I think during the last four or five years of his hfe I saw 
hin Ohh an average every day. 
(). Do you know Kate Conley, the defendant in this suit? 
A. 4 do, Sir. 
(). How often did you:see her during the 
Mr. Nailor’s life? 
A. I saw her very often—on an AVCTALE, three or four times a 
week. 
(. How far was your place of business from where they lived 
during that time? 
A. Part of the time I was four squares away and the remainder 
of the time about three. 
Q. Where did you see Kate Conley when you saw her, gener- 
ally ? 
Ov | A. In they house they lived in. 
(. Did you ever see Kate Conley and Mr. Nailor together ? 
A. Yes; several times. 
@. What was Mr. Nailor’s habit as to the use of intoxicating liquo1 
during the last four or five vears of his life? 
A. He was under the influence of liquor all the time; more so in 
the jast two or three years of his hfe than ever before. 


om 


( 


last five or six years of 
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Q What was his condition, mentally and physically, during those 
last years of his life? 

A. His condition was that of what I call a continual drunkard. 

Q. Did he seem to be strong and healthy or week and feeble? 

A. Very weak and feeble too. 

©. How about his conversation ; did he talk as if his mind was 
Vigorous and Strong r | 

A. No, sir; his conversation was low and weak towards the latter 

end of his life. . 
595 (). State whether Kate Conley encouraged and induced him 

to drink or whether she tried to keep him from it, so far as 
you observed ? 

A. I have seen her giving him drinks several times, him and | 
together, unmixed drinks, what he called bruised mint Julep. He 
was very fond of them. 

Q. How many times? 

A. I couldn’t tell how manv times; quite alarge number of times ; 
over a hundred times. 

(). Where was it? 

A. At their house. 

Q. Did you go there frequently ? 

A. Yes, sir. 

(). How did you happen to go? 

A. I was friendly with them. Mr. Nailor bought groceries from 
me, and sometimes she did, and I carried the groceries to their house. j 

@. What was Mr. Nailor’s condition during the last four 
996 or five vears of his life,as compared with what it was in 1861, 
when you first knew him? 

A. There was a vast deal of difference. 

@. Was there a great change in him ? 

A. Yes, sir. ? 

(). Was it for the better or worse? 

A. Worse, sir. 

Q. When did you first see or know Kate Conley? 

A. When I first knew her they were living on FE street; this was 
about 1871 or 1872. I have seen her before that but not to become 
much acquainted with her. 

(). Did you ever know of her and Mr. Nailor being together, asso- 
clating together, before he left home and went to live with her per- 
manently ? 

A. Yes, sir. , 

Q. Did you or not see them together frequently before he went to 
live with her? 

A. Oh, very often. 

O07 Do you remember being a clerkia John Burke’s store ? 

A. Yes, sir. 
J. When was that ; how long ago? 
\. It was in 1871 and 1872. 
J. Did you.ever know Kate Conley to come to Burke’s store while 
you were there; and if so, did you ever see Mr. Nailor give her 
money or buy goods for her? | | 
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A. I did, sir. 

(). More than once? 

A. Yes, very often; I don’t know how many times. I have taken 
groceries and provisions from Mr. Burke’s for Mr. Nailor to her 
house. 

(). Was that before or after Mr. Nailor left home? 

A. Before he left home. 

Q. State whether you know of your own knowledge of Kate Con- 
ley having sexual intercourse with any man. | 

A. I do. 

Q. State whether you ever took any liberties with her, and if so, 

what? 


her person—fondled her. 


(. When was the first time you ever took such liberties with her? 


A. I can’t state the date. I think in 1871, when they were living 
O}) IK} street between 17th and LSth. , | know this wa the first time. 


(), Was that — or after Mr. Nailor left home oll went to live 


, 
with her permanent! 
A. Before. 


(. State whether you ever kissed or used other demonstrations of 


affection towards her about that time. 
A. I did, sir. 


(). State whether you ever had sexual intercourse with her, and if 


so, When the first occasion was and about how frequently you had 
such connection afterwards, and when was the last time you had 
such connection. 
599 A. | pies sir. The first occasion was on E street between 
17th and 18th. I can’t remember the date. I think it was 
in i871 or 1872; I won't be positive. After that I had connection 
with her very frequently. The last time was on 14th street; it was 
a good while before Mr. Nailor died. 
(). Are you a married man? 
A. I am, sir. 
J. How long have you been married ? 
A. I was married twice; the first time was about six years ago. 
d 


a 
/ 


Was your last assoclation with Kate ¢ fonley before or after vour 


last marriage? 
Before. 


©. Do you know whether Mr. Nailor was in the house on any of 


the occasions when you had sexual intercourse with her? 


A. | believe he was. I was told he was in the house. I didn’t 


him. 
GOO Cross-examination suspended until next session. 
I RIDAY, Nove mober ‘3 LS7Y. 
Cross-examination by Mr. CARRINGTON, Jr.: 


(). What business are you engaged in now? 


A. Iam not doing anything at the present time. I am out of 


employment. 


QS a. | have had ny hands On her bosom and Ol) all parts of 
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). How long have you been out of employment ? 
\. A year or so; may be more; at least that much ? 
Q. How much longer than a year? 
\. I ecouldn’t say exactly how much longer than a year. 
2. Do you own any real or personal property ; and, if so, what ? 
\. I do not, sir. 
). What family have vou? 
A. Five or six in family. 
). Who are they ? 
A. Wife and children. | 

Q. Can’t you tell me whether it is five or six ? 
601 A. I can, sir. 

(). Well, do it. 

A. Some of my family are living with me and some are not. 

©. How many ehildren have you living with you at your house, 
and what are their ages? 

A. I have six living with me at the house. I couldn’t tell you 
now exactly their ages ? | 

@. What is the age of the youngest and the oldest? 

A. The youngest is—I don’t .know as I can tell you that with- 
out reference to a book in which I have their ages set down. The 
youngest is two years, to the best of my knowledge. The oldest, that 
is at home with me, is my second wife’s child, and I don’t know 
that I can tell the age without reference to a book in which the ages 
are set down. ) 

(). Can’t you state about how old he 1s? 
602 A. I think he is somewhere in the neighborhood of sixteen 
or seventeen. | 

(). How old is yoar eldest child by your present wife ? 

A. He is two years the 2nd of last August. 

@. By what means do you support yourself and family ? 

A. My wife owns a house. 

@. What rent does that yield and where is it situated ? 

A. It is situated at 1859 Ohio avenue. I have rented it for thirty 
dollars a month. Part of it now rents for $20 a month, and I live 
in.the other part. I have lived in that house—I moved out of it 
once and went elsewhere renting rooms; I moved back into the 
house two years ago. 

(. To whom do you rent a portion of the house at present, and 
for what purpose ? 

A. | rent a portion of the house to Mr. Goshin and son. 
605 I havea shed which [Trent out toa colored woman now for $4 
amonth, or rather adollar a week. They livein the portions 

I rent. 

. How long did you carry on the grocery business in your own 
name? | | 

A. I have carried on the grocery business in my own name in 
Mr. Hunter’s house; I don’t know exactly how long; a year, I sup- 


pose. 


Q. What year? 


CATHARINE CONLEY VS. RACHEL D. NAILOR ET AL. 169 


A. I can’t give the year exactly; I have receipts for rent which 
will show what year; I haven’t them with me. : 
(). Was it in 1875 or 1878? 
A. I don’t know about 1875; I know it wasn’t in 1878. Mr. 
Hunter’s receits will show. 
(). Was it before or after 1875? 
A. That I can’t say; the receipts will show that. 
. Where else did you carry on business in your own name? 
604 A. Nowheres, except where I live now; I sell wood and 
coal there. 
@. In what vear did vou first meet Kate Conley ? 
A. I met ber in 1870 or 1871, I think; I think it was 1870; Iam 
most sure it was 1870. 
(). Where were you living and what were you doing at that 
time? | 
A. I was living on corner of 153 and D street-; I was in the gro- 
cery business. 
@. Do you mean keeping grocery yourself? 
A. Not for myself; I was working for Mr. Burke. 
Q. How long before that time had you been working for Mr. 
Burke, and how long after that was it that vou left him ? 
A. I don’t know exactly; for some time before that. I worked 
with him up to about a month before he died. 
605 (. Can you tell me the year during which you went to 
work for Mr. Burke? 
A. I don’t remember the year; I think it was 1869. 
). Can you tell me the year you left Mr. Burk’s establishment ? 
A. No, sir; I cannot—not at the present time. 7 
(). How many years were you in Mr. Burk’s employ ? 
A. About a year or over. I have a memorandum at home from 
which I can get those things. 
®. How long had you been working at Mr. Burk’s before you 
met kate Conley ¢ 
A. I couldn't tell that; [ met her during the time. 
(). What fixes in your mind the vear in which you met her? 


A. It was such a peculiar meeting it could hardly escape my 
mind. 
606 (). In what month of the year was it and upon what day 


of the week ? 

A. [ can’t tell that. 

(). Was it in the morning or evening? 

A. I think it was in the evening when I first met her. 

(). I want to know certainly whether it was morning or evening. 

A. To the best of my belief it was evening. 

Q. Can’t vou be certain of it? 

A. No, sir; I cannot. 

(). What hour was it? 

A. I don’t know what time in the evening it was. I took no 
notice of the time. 

Q. State how and where you met her and what occurred at the 
meeting, fully and in detail. | 


22—223 


i 
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A. I waited on her and Mr. Nailor with two glasses of beer. The 
first place | ever met her was in a lager-beer saloon kept by 
607 Mr. Eisenbeis on Pennsylvania avenue between 12th and 
13th. I was tending bar there at the time, and they were In 
the back room. I brought the beer into them, and that’s all 1 know 
about 1t'on that occasion. 
@. What was there peculiar in that to impress the day upon your 
mind ? 
A. Because I knew ‘Mr. Malle a all his family, and seen him 
in there with a young woman I was surprised. 


(). Had he ever been in your place before with women? 
A. No, sir; none others. 

@. When did Kate Conley go to live on 14th street ? 

A. I don’t know the date. I didn’t keep an account of it. 
@. When do you think it was? 


A. I can’t say. I remember the circumstance, but I have no ree- 
ollection of the dates. 
(). How long did she live there? 
A. I don’t know, sir. 
When did she move to 12th street ? 
608 A. I don’t know, sir. | 
(). How long did she live on E street ? 
A. I don’t know how long she lived there; some time. 
Q. Between what years did she live on E street? 
A. I can’t say what years. : 
(). Who lived with her on E street? 
A. Some women. I don’t know who she was. Mr. Nailor was 
there on E street. 
(). How many times did you visit them on LE street 
A. I visited them a good many times. I never counted or made 
a memorandum. 
Q. Was it there you first had sexual intercourse with Kate Con- 


” 


A. It was. 
@. What year was that? 
A. 1870 or 1871, I think. 
). Which was it—1870 or 1871? 
A. I think it was 1871. 
Q. What month of the year was it? 
A. I don’t know what month it was. 
G09 (. How long before that was it that you became acquainted 
with Kate Conley ? 
A. I don’t know exactly ; some time —a year or more. 
). Had you been intimately acquainted with her ? 
A. Yes, sir. 
). Intimately Sel ctatt with her for how long a time previous? 
A. A year before that, 1 think. 
©. How long was it between the time that you put your hand upon 
her pe rson and first kissed her up to the time you first had sexual 
intercourse with her ? 
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A. It was the same day; I kissed her many a time before I had 
connection with her. ) 

Q. How many times did you have sexual intercourse with her 
during the time she lived on E street? 

A. I can’t teli; I didn’t keep any memorandum; a good many 


times, though. 
) 


. How often were you 1n the habit of going there ? 
G10 A, Mr. Nailor sent me there at least twice a week. and | 


went there twice a week on my own account. 
).. Where were you employed at that time? 
A. 133 and D streets. | 


). With whom ? 
A. John Burk. 


(). How many times did vou have sexual intercourse with her on 
l4th street ? 

A. Can’t tell how many times; I took no memorandum of it. 

@. How many times on 12th street ? 


). 
A. That I can’t tell either. 
). Was it frequently ? 
\. No, sir; not on 12th street. 
). You mean as it wason 14th and on E street- ? 
A. That’s what I mean; yes, sir. 
). When was the last time you bad intercourse with her ? 
A. Can't tell that, sir, day nor date. 

(. Do you know Margaret Riley ” 

A. No, sir; not by hame. 
61] (). Have you never known such a person ‘ 
A. Not by name; I may know her if I should see her. 

(). Were you ever at Jackson City, the Virginia terminus of the 
Long bridge? 

A. I was. | 

(. Lid you ever meet Mrs. Margaret Riley, the mother-in-law of 
Patrick Hynes, there ? 

A. I met the mother-in-law of Patrick Hynes there. 
Q. Do.yvou mean to say that you didn’t know her name and don’t 


, 


¢ 
know it now ? 
A. I knew her name was Riley, but I didn’t know it was Margaret 
@. Were you there on Sunday afternoon some three or four years 
ago ? 
A. I may have been; I don’t know; I was over there often. 
(). Do.you remember, upon the occasion to which I refer,a woman 
coming into the room where you and Mrs. Riley were sitting 
612. accompanied by two children, and after she had gone Mrs. 
Riley asking you if you didn’t know who that was, she say- 
ing that it was Kate Conley, and you said, “ No, | have never seen 
her before,’ or words to that effect ? 
A. No, sir. 
Q. What colored hair and eyes has Kate Conley? 
A. I don’t. know exactly. I think they are black, what I call 
black. 
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. How long have you known Patrick Hynes ¢ 

A. I have known him near about twenty years. 

Q. How long had you known him at the time he applied for his 
naturalization papers and you testified as his witness ? 

A. That I don’t know. 

Q. Did Allison Nailor ever accuse you of stealing a watch from 
him? 

A. He did, sir. | 

Q. When did you stop working for the New York bakery ? 
615 A. I don’t know the day or year. 
Q. For what reason were you discharged from its employ? 

A. I never was discharged. 
@. Did John Burk discharge you; and, if so, for what? 

A. He never did. | 

@. Can you describe the house on 14th street where Kate Conley 
lived, the inside arrangement ? 

A. I can describe the down-stairs part. There were three rooms 
on the floor—bar-room, middle sitting-room, and back room kitchen. 

®. I ask you at the time she lived there. 

A. No, sir; not at the time she lived there. 

(). Describe it when she lived there. 

A. The front room was the parlor Or sitting-room ; the back room 
was a kitchen; cooking utensils were there. 

@. Was there a hall? 
614 A. No, sir; not that I see. I didn’t go in the hallway. 
(. How did you reach the upstairs ? | 

A. | never was upstairs. | 
().. Can you deseribe the house on E street, upstairs ordown? And, 
so, do it. 
A. I can describe the down-stairs. I never was upstairs. Down- 
stairs there was a store in front: there was a middle room back of 
the store, and a small kitchen back of that. 


toes 
ae 


Redireet by Capt. ( OLE: 


Q. Look at the paper now shown you, and say if you ever saw it 
before. 
\. I have seen it. 
J. Where did you get it? 
A; ‘Two young men brought it to my door. 
). Did you know the young men? | 
\. No, sir; I did not. | 

@. When did you receive it ? 

A. I think it was Monday or Tuesday night last. 

615 Q. Do you know the man whose name purports to be 


e 


signed to it? 


A. I do, sir. 

Q. Did you know him at the time you received the letter ? 
A. I did, sir. | 

(). W here does he live? 

A. He lives on the Island, and works in this restaurant. 
Q. What restaurant do you mean ? 
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A. The restaurant that’s in the house where Mr. Nailor and Kate 
Conley lived in. 
(). Who keeps that restaurant now ? 
A. Mr. Daly. 
@. Who claims to own the property where the restaurant is situ- 
‘d? 
A. Kkate Conley do, I think. 
). Is it part of the property in dispute in this suit ? 
A, Yes, sIr, 
Y. Did you go to see Mr. O'Leary as requested in this letter ? 
A. No, sir; I did not; not at the time mentioned in the letter, 
but next day. | 
616 (.). Did you know before vou went to see him what he 
wanted of you? | 
A. No, sir. 
). Had you any business with him ? 
A. No, sir. 
(). Without stating what he said when you went to see him, tell 


what you and he talked about on that occasion ? 


e bjected LO by Mr. Carrington.) 

A. The subject of the conversation was that Kate ¢ ‘onley Was to 
take the house back, and he asked me how I would like to work for 
her. 

(Answer objected to by defendant’s counsel.) 


(). state whether vou and he, on that occasion, talked about the 
testimony you had given in this case. : 

A. O’Leary didn’t speak about the testimony I had given. 

(). Did you meet any one else there ? 

A. I did, sir; a man, they told me his name was Daly, and 

O17 [ understood he was proprietor of the place. | 

| (). State whether you and Dalv had any conversation about 
tne testimony you had given in this case. 

A. Yes, sir; he spoke to me about it. 

(). Who mentioned it first, vou or he? 

A. He did, sir. 

(The paper referred to by the witness is here filed and marked 
P. MeN., No. I, and will be found set out ai page (07 of the testi- 


\ 


MOY.) 
Q. Are you acquainted with the handwriting of Daniel O'Leary ? 
A. Yes, sir. 
(). Ever see him write? 
A. Some: I have seen him; he writes very little; hardly his own 
hame. 
). State whether the paper just filed is in his handwriting. 
A. No, sir; I don’t think it Is. 
Q. State whether the letter was referred to on the occasion of your 
visit there. 
A. It was. 
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(.). Who spoke about it? 

A. CG’Learv referred to it. 

(). Did Daly ? 

A. Yes, sir. 
O1S (). State whether Mr. Nailor was living at home when you 
first had sexal intercourse with Kate Conley on E street, be- 
tween 17th and 15th streets. 

A. He was, sir. 

Q. When did you last have sexual intercourse with her? 

A. I couldn't tel] the time. 

(). When were vou married the last time ? 

A. In September, 1874, I think. | 

Q. How long before that was it that you last had intercourse with 
IKLate Conley ; about how long ? 

A. About a month. 

@. On cross-examination Mr. Carrington asks how many times 
you had intercourse with her on 12th street, to which ycu answer 
that: “I can’t tell.” Please state whether you ever had intercourse 
with ber on 12th street. 

(Objected LO.) 

A. I don’t think I ever had on 12th street. 

619 (All testimony in relation to the latter objected to by coun- 
se | for def ndant. ) 


PATRICK McNAMARA. 


Subseribed and sworn to before me this 7th day of November, 


L879. 
IRVING WILLIAMSON, 


Kraminer wn hance ry. 


Deposition of George R. Hall for ( omplainants. (filed Jan. ba. 1SS1.) 


GEORGE Rh. HAL, a witness of lawful age, produced, sworn, and 
examined by and in behalf of the complainants, deposes as follows : 


By Mr. Cole: 


Ilow long have you resided in Washington ‘ 


—_— 


‘ 


) 

d. | 

A. All my life, forty-nine years. 

What is your present occupation ? 

| A. Carriage making. 

620 (. How long have you been engaged in that business ? 
A. Thirty years. f 

J. Did you know Allison Nailor, Sr.,‘in his lifetime ? 

A. Yes, sir. 

). How long did you know him? 

\. Twenty-five years. 

J. About bow intimately did you know him? : 

A. I was a tenant of his for twelve or fifteen years, and I saw him 

every day or week. I knew him intimately. 


Sy ere ee “ 
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(©. What sort of a man was he and what were his habits in refer- 
ence to the use of intoxicating liquors when you first knew him? 
A. He was alwavs a drinking man, but when I first knew him 
was aman who would take his frolics once a month, but in late 
years he was drunk all the time. 
@. When you first knew him w 
he? 
G2] A. Very good; a smart,shrewd business man. 
(). How was he in this r oard towards the last of his life ? 
A. He became loose and earele Ss. He hadn't that firmness that 
he used to have; he was broken down 1n mind. 
(. How long before his death was he in this condition ? 
A. Ishould think eight or ten years. 
(). How often did you see him during that time 


A. | would see him sometimes every day. and when he Was out 


m 
i 
aye’ 


rif 


] 
; 
i 


at sort of a business man was 


») 


.. 

every WeEeR. 
yll-ad ith bya ipegnh ntiy ? 
ou taikead With him treque biti: 


{) 

| Ch é 
se ; 
habits about drinking 
A. He Was more or less und r the nil 
be off tor a week. and then he would be on for two or three 


weeks. 


(*.)e) ’ 4 soi ‘ : > | ’ } ¢ ] 4 . : 2 5 ' of Se 
62°? (J. state whethe he pecame demented or weak mentall\ 
} } a a 
towards the last of his lite. 
ee “Spee, ake ee se 3 
A. I should think so.. I should think he became weak in his 


é : ee aes 
mind ala physical yy teeble. 


’ Re An A ak ‘cual sialiall ] PAs a Boe ei al 
(). \\ hat Was his COnNd1MUION towards the last of Dis lite, as compured 


= a d a . ° — = . i. wer 4 ] “. \ ; 
With what 1t Was When you rst knew him 
' ‘. +] 1 } 
A. Ob, he was nothing like the man, either in body or mind. 


} 


). State whether the change in him was a marked one or not. 

\. Very noticeable; easily seen. 

state whether, il) your opinion, he was competent to transact 

important business; sell, convey, or otherwise dispose of real estate 

understandingly, say in the spring of 15758, six months or such a 

matter before his death ? 

A. I think not. 

(J. How long, It) Your opinion, Was He so cot peten 
died ? 

G25 A. I could hardly say. I might say three or four vears. 


Cross-examined by Mr. CARRINGTON: 


(). Where would you see Mr. Nailor? 
A. He would Stop 1 the shop. 

(). For what purpose ? 

A. sometimes to see about hay Ing SOLA thing done tO his bugev: 
sometimes social call; sometimes one thing and sometimes another. 
(. Would he converse upon various subjects with you’? 


A. Well. Lo : he would pass the time of day and speak about SOTne 
little trifling thing; something like that. 
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Q. Did any conversation you ever had with him make a decided 
impression upon your mind? And if -so, repeat it. 

A. No; I don’t know of anything to make an impression. I recol- 

lect no particular conversation. 
624 Q. How long would he stay at your shop? 
A. Sometimes a few minutes and sometimes longer. 

Q. Did you have any business transactions with him during the 
last three vears of his life? 

A. I done work for him and had an account against him. 

Q. Did he pay it? 

A. I haven’t presented the bill to the estate yet; it hasn’t been 
settled. 

Q. Did you find it an easy matter to get money out of him ? 

A. I was a tenant of his and was owing him rent, and our accounts 
haven't been settled yet. 

(). Did he show any want of shrewdness in his transactions with 
you; and, if so, what? 

A. I can’t say that he did. | 

©. Was he intoxicated every time he came to your place 
625 of business during the last three years of his hfe? 
A. No. | 
Q. Was he not what you would call a drinking man—that is to 
sav, one who would drink some liquor every day ? 

A. I think he was. 

Q. Did it not take a large quantity of iquor to render him so 
much intoxicated or stupid as to render him knorant of what he 
was doing ? 

A. I think the last few vears of his life that very little liquor 
would put him in that condition. 

@. When and where did you see him somuch under the influence 
of liquor as not to know what he was doing; under what circum- 
stances and who was present ? | 

A. I have seen him about the streets; FE street, 15% street, and 

~ about there where he was in the habit of going. We take 
626 it for granted that when a man Is drunk he don’t know what 
he is doing. 


GEO. R. HALL. 


Subseribed and sworn to before me this 35lst day of October, 1879 
| IRVING WILLIAMSON, 


Keaminer tn Chancery. 


NOVEMBER 7, 1879. 


Deposition of Joseph Y. Potts for Complainants. (Filed Jan. 13, 1881.) 


Met pursuant to adjournment. 

Present: C. C. Cole, Esq., for complainants, and Gen’! Rutherford 
and Ei. C. Carrington, Jr., for defendants; whereupon Josrepu T. Ports, 
a witness of lawful age, produced, sworn, and examined by and in 
behalf of the complainants, deposes as follows: 


ad 
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627 By Mr. Coie: 


). How long have you resided in Washington ? 

A. About twenty-four years. 

J. What is your present occupation ? 

A. | am associated editor of the National Republican. 

). How long have you been thus engaged ? 

\. L have been on that paper over thirteen years. 

). Did you know Allison Nailor, Sr., in his lifetime? 

A, i did. 

). About how long did you know him? 

A. IT was personally acquainted with him about ten years. 

\). Did you see anything of him before you became personally 
acquainted with him ? 

A. I merely saw kim as I saw other business men. 

Q. About how intimately did you know him during the ten years 

above mentioned ? 
628 A. For the last five or six years I saw a great deal of him; 
very frequently saw him. I was quite intimate with his sons, 
and used to be at the stables a good deal, and he was there from 
day to day. 

(). State whether you frequentiy conversed with him or heard 
him converse with others during the five or six years above men- 
tioned. 

A. Yes; I have cenversed with him and heard him converse with 
others. 

(). Please give as accurate a description as you can of his mental 
and physical condition and appearance during that time. 

A. When I was first personally acquainted with him his physical 
health seemed very good and his mind was clear. He attended to 


his business affairs and seemed to be a pretty smart business 
629 man. Probably after [ had known him five or six years I 
noticed that he was drinking pretty hard and I saw him at 
times very drunk. On two occasions that I can remember I went 


with his son, Mr. Wash. Nailor, to find him and get him home. We 
found him on one of those oceasionsina very low house on Ohioavenue, 
very drunk ; got him out, and succeeded in getting him home. The 
second time I think it wason D street, near Thirteenth-and-a-half, in 
arestaurant: there we found hitn and got himhome. I went with his 
son on other expeditions of the same kind—I don’t know how many, 

though—but didn’tfind him. [saw him afterwards on different 
630 oecasions, on going down through that locality called the 

Division, very drunk. One instance I remember in the sum- 
mer—I ean’t recollect the year—a shower came Up, and | stepped 
into a restaurant on the corner of 13} and D streets. He was there 
drinking, and as it lightened and thundered he would utter terrible 
oaths and curse beeause it didn’t stop. I went on one occasion with 
his son, Allison Nailor, Jr., up back of the President’s House stables 
to a little two-story frame house, where he had gone after a spree, 
and was then supposed to be dying. I went there two or three 
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times with Mr. Nailor to take delicacies suitable to a sick 
6351 person. After he got out again: I didn’t see much of him, 

except at different times when he came to the stable, till 
down to a year or two before his death. Then he used to come to 
Mr. Allison Nailor, Jr.’s, house on 9th street northwest, where I was 
a frequent visitor, being there almost daily. He then had to have 
a buggy to go around in, being to- weak to do much walking. I 
had several conversations with him there, and he has repeatedly 
told me, when speaking of men who had cheated and deceived him, 
that they could get the best of him now, as he wasn’t the man he 


used to be. After he stopped coming there I saw him a number of 


times—I don’t know how many—generally south of the 
632 avenue, between loth and 14th streets and on D and E 

streets, and a number of times he was under the influence 
of drink, and after that I saw no more of him until I heard of his 
death. | 

(). Did you see him so as to converse with him or hear him con- 
verse with others during the last year of his life, 1878? 

A. Yes; I saw him and heard him converse with others in 1878; 
[ think, down to the latter part of the spring. 

(). State whether, judging from his appearance and conversation, 
his mind was strong and active or weak the last year or two of his 
life. 

A. 1 don’t think the last six months that I saw him that his mind 

was either active or strong. 
Gd0 (). What did seem to be the condition of it at that time’? 
A. Hedidn’tseem able tocarry aconversation and discuss the 
points of it like he did when IJ first met him; he would commence 
a subject and before finishing he'would branch oif and tell us about 
something he once did, things that had happened years before. 

(). If you remember any other peculiarity about his conversation 
or appearance, state what it was. 

A. The latter part of the conversations I had with him he evi- 
dently seemed to think that everybody who had dealings with him 
was trying to cheat and rob him. 

(. State whether, in your opinion, the condition of Mr. Nailor’s 
mind was such, in the spring of 1875, as to enable him to un- 

634 derstandingly transact important business, such as conveying 
or disposing of large quantities of real estate. 

A. Well, | have seen him several times when he was certainly in 
no condition to transact business or competent to transfer real estate. 


ai eee LO. 


Subseribea and sworn to before me this 7th day of November, A. 
D. 1879. 


IRVING WILLIAMSON, 


Kxeaminer in Chancery. 
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Deposition of John R. Dale for Complainants. ( Filed Jan. 13, 1881.) 


JOHN R. DALE, a witness of lawful age, produced, sworn, 
635 and examined by and in behalf of the complainants, deposes 
as follows: 
By Mr. Cone: 
(). Where do you reside? 
A. I live in the cOUNtLY of Washington, me: 
). How long have you resided there ? 
A. For the last twenty years. I have known old Mr. Nailor for 
the dast thirty or forty years. 

@. State whether your acquaintance with him continued down 
until time of his death. 

A. Within a short time; a few months, I suppose 

(. How often did you see him during the last ten years of his 
life ? 

A. I saw him very frequently; I would meet him on the street 
and converse with him; I had business with him; we dealt at the 
same grocery store, Mr. Morsell’s, and I met him there; I was inti- 

mate with him. 
636 (. State whether you noticed any change in Mr. Nailor 
during the time of your acquaintance with him. 

A. I noticed that he drank much harder ; [ don’t know that he 
was a drinking man when I first knew him; if he was it was not 
perceptible ? 

Q. At what period « f his life did he drink hardest ? 

A. I think it was the last. 
() State whether the change in Mr. Nailor, towards the last of 
life, from what it was when you first knew him was a considera 
change or not. 3 

A. Well, Ves, as far as the effect of excessive drink is concerned, 
it was. I think it ee imbecile, as far as 
business was concerned—as far as I could judge. I never had any 

Intricate business with him. 
Oo¢ (). State whether, in your opinion, he Was competent LO 
convey or dispose ot real estate in the spring of 1875 ? 

A. Well, | don’t suppose he was when he was under the influence 

liquor, as he was when I saw him, but I don’t suppose he was 
always in that condition. 

Q. During the last two or three years of his life state what con- 
dition he was in when you saw him. 

A. On many of the occasions he was hardly in a fit condition to 
attend to business, as IT attributed to excessive drink and _ its effect 
on aman of his age. I don’t mean that he was always in that con- 


dition. 


—- 


ee 


JNO. R. DALE. 


Subscribed and sworn to before me this 7th day of November, 
1879. 


IRVING WILLIAMSON, 


EKxaminer in Chane ry. 
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Adjourned till Tuesday, Nov. 11th, 1879, at 3 o’cl’k p. m. 
| A. BROW NING, 


Kream Lire. 


638 Deposition of Wesley Jordan for Complarmants. (hiled Jan. 15, 


1881.) 


TUESDAY, November | lth, Si V—o oe Vk p. Do. 


Met pursuant to agreement of counsel on so r side. 
Present: Counsel on both sides and witnesses; whereupon WersLrey 


1)7 


JORDAN, a witness produced and sworn on behalf of comp eededis, 


did depose and say as follows: 


By Mr. Come: 
My name is Wesley Jordan; I reside in Washington city, and 
am a carriage driver. 
Q. Did you know Allison Nailor, Sr., in his lifetime ? 
A. Yes, sir: and ever since the war. 


Q. Do you K now his sons ? 

A. Yes, sir; ever since the war. 

Q. Do-you a Kate Conley, the defendant in this suit? 
\. Yes, when I see her. | 


Q. How long have you known her? 
ine Sinee 1870. 
639 Did you ever see Allison Nailor, Sr., and Ka Con] eV 
toge he ¢ 

A. Yes 

(). Howl far did vou live from where they lived at one time? 

A. We laesd on the same side of the street with a vacant lot be- 
tween us. 

@. On what ai was this ? 


Ay wn eS . between 20th and 21st. 
Q. How long lia they live there near you? 


A. A month or two, I think. 
Q. Did they or you move from that locality first? 
A. They did. 
Q. State if you know of Wa shington Nailor going to that house 
to get his f; ither during the sime they lived there? 
A= Yeu, sit. | 7 
How many times, if more than once? 
A. I could not say, but I was with him onee. 
(. State what occurred on that oceasion ? 
640 A. Mr. Wash. rapped on thedoor. Kate ¢ ‘onley then looked 
out of the window, and he said that he had come after his 
father. Shethen said that she had him there, and “God damn you 
[am going to keep him here.” | 
@. State whether you and Mr. Wash. Nailor got into the house 
on that occasion, and whether he got the old man to go away with 
him. : 
A. He pushed at the door, and she says, “If you get in that door 


rr 


Sem St: — “een. © ee 


bere 


CATHARINE CONLEY VS. RACHEL D. NAILOR ET AL. LS] 


that big dog will eat you.” I left them in front and went to the 
back gate of the yard; the old man was coming out of the house the 
back way. I then whistled for Mr. Wash. Nailor, who was in front, 
and he came to me; we then got the old man, put him in a bt 
and took him home. 
O64] (). State whether Mr. Wash. Natlor got into the house. an 
how, and whether he had any differ ulty in getting the ol 

ventleman to go away with him? 

| He did hot rel Wn the house. The old hah heard his voice 1n 
front and then rushed to the back. 

®. When was this? 

A. In the year LS 70. 

Q. In the day or night ? 
\. At night bet tween eloht (dS) and nine (3) o’cloek. 
). Was this before or after the old man left home? 

A. Aftei 

(. Did you ever go with Mr. Wash. Nailor after the old man on 
any other oceasion ¢ 

A. Yes, SIL. 

(). How often‘ 
A. Four or five times. 

(). Where did you generally find him ? 

A. We hever gol him but the one time. 

642 (). Did you CY¥er SCce Kate Conley OT) any other oceasion 
when you went with Wash. after the old man? 


A. No. sIr 


; 


; 


@. Did you ever go to the house where they were living with 
him? 


A. \ CS, Sif 
, © 7 } s x. ° . e . . 
(J. Did VOU ever hear ner Sav anytning except Ol) the OCCASION 


vou have testified to ? 


Cross-examined by Gen’l RUTHERFORD: 
(). Who do you work: for now ? 

A. ¥ or adingh: clLlh) and W idde Col mbe. livery stable keepers. have 
worked for them seven or eight years, off and on. | left Mr. Was 
Nallor’s age about e lah { vears ago. 

(). You state that the time you and Mr. Wash. Nailor found the 


old man ey my house on “fo” St. was in the year 1870; what ena- 


bles you to reme mber that date? 
645 A. I know that it was in that year. 
Q. Have you conversed with anybody lately upon the 


4 


subject 
A. No, sir; only with Mr. Nailor. 
©. Did Mr. Nailor tell you it was in 1870? 
A. No, sir: I remembered it. 
What month was it? 


(). 
A. In the fall. I think the last fall month. 


ER a 
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Q. Did you and Mr. Nailor both go to the front door together ? 
A. Yes 
his 
WESLEY x JORDAN. 
mark, 


Witness: 
A. BROWNING. 


Subseribed by mark and sworn,to before me this 11th day of 


Nov., 1879. 
A. BROWNING. 


Dp 


| ay ramainre el 


Oi4 Deposition of Janne are Pierce for Complainants. ( liled Jan. 
15, 1851.) 


y 


complainants, did depose and say as follows: 
By Mr. Coe: 

l reside in this city, and am proprietor of the Imperial Hotel 
) How le ng have you been running the Imperial Hotel ? 
A. Five years. 
). Did you know Allison Nailor, Sr., in bis lifetime 
A. x: Cs, S11 
’ About how long did you know him? 
A. From about five years ago up to his death. 

@. About how intimately did you know him? 

A. I met him frequently and talked with him. 

645 (). Describe, as nearly as you en his personal appearan 


wf 


\ 
and the condition he appeare d to be-in, physically rand men- 
tally, during the time you knew him ? 

A. Most of the time he was under the influence of liquor and 
would not know the next day what took place the day before, or 
what he had done or said. 

®. If you remember any peculiarities about his conversations 
please state them. 

A. We were talking one day about the length of time the track 
had been laid on the Washington and Georgetown railroad ; Tasked 
him how long the track had been laid; he said that it had not been 

laid more than twelve or fourteen years. I asked him if he 
646 was not mistaken, and he said, “ No; I remember it, because 

at the time I was running coaches, and Allison, junior, wasa 
mere baby.” Iasked him if he was not mistaken about Allison 
being a baby at the time the track was laid, and he says, “‘God damn 
you, don’t you suppose I know the age of my children, one from the 
other?” I them made the remark to a person standing by that he 
was not in his right mind, but was wandering. We then talked 
about provisions being so cheap when he wasa boy. I then asked 
him how many vears ago that was. He said, “Oh, when I was a 


boy, about thirty-five years ago.” About the same time I took him 


JAMes 8. Prerce, a witness produced and sworn on behalf of 


Ren ere 
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into my meat-room and showed him my provisions and 
| 
i 


647 poultry. I had Bets vild turkeys 


Ing up at the time. 


l 
Le wanted ne to | Se have one, and | told him I) ie eould 


for what it cost, being about ninety-five cen 


a 


- 
—> 


s aplece. There Wa 


Ss 


also other wild game of different kinds hanging up. After I told 


him the price he said, “ I will take it all, as [am about to open 


he would send for it. The next day, Le 


a 
stall in the market.” He told me to keep it until the next day, when 


late in the afternoon, | asked 


him if he intended to send for his game and poultry. He said that 


he knew nothing about any game or poultry ; that be had not see 
any and had not bought any. 


(). pow when were the conv: 


. | . . 
rsations above given ¢ 
648 A. In the fall about this time three vears ago. 


l 


+ ‘ | ] is " tt 7 ’ > f . 4) ' 
(). State whether the above pecuilaritles Of conversation 


mentioned by you are the only ones of the kind you ever had with 


him, Or are they merely samples Or specimens of othe 
tions ? 


ColLVersa 


A. Only samples. I have conversed with him several times and 


always thought he was a little hght in his mind. 
@. About how often did you converse with him during the 
vou knew him? . 
A. Sometimes two or three times 
e him for a week or ten days. 


, : oa ee : , 
(). What ln pression gid His appearance ana conversations have 


7 7 : . 
a week, and again I might not 


: ; a : j S a 2 ; pee 
Upon Vour nd as to his mental econdition and CAPACILS 
, } } } } } . } 
64%) to understand and colmprencna matters Pens rally, and to 


] sa se 
DOUSTTeSS, 


transact 
A. I don’t tbink that 


Ie Was capable Ci] responsible the Most oO} 
the time. 


\ 4 <a ] — ’ . wa _ - ; , 

(J). State whether in vour opinion he was competent nd capable 

° . o 4 me <> } i }* } : 3° i’ } 
11) the spring of t the vear Lodo 1g understandingly dispose of real 


estate to the value of $25,000.00‘ 
[ don’t think he was. 
State whether vou ever heard Mr. Nailor say anything about 


Ka e (4 ahead Or her children: and. if SO, what he sald. 


) 

& 
A. I heard him say one day around to the stables in a very angry 
\ 


way, talking with a person standing and with whom he had been 
talking bel fore, — Waht vou to keep awa \ from my house : if 
Go0 I eat tch Vou in there again talking to kate and takine ahy 
liberties with her as | caught you doing last week I will 
? ss } = rl ; } nai p | 
Dreak your ¢ Grod-damned head with Lhis cane, if the Cane Is hard 


} 


enough to do it. I don’t want vou or any of those damned lone 
bricked sons of bitches to come around to my house. You pretend 
to come around tO see the VOUNL Ones. reckon Vou cote al rnd 


to see both (meaning Kate and the children). So many 
loa‘ers are eee there (n eaning his house) during my 


i abse hice 


that J have had to keep one — of you loafers who hang around 
this end of the ‘cong bridge’ so long. The neighbors will say that 
[ had to support you damned loafers, and I reckon what they 
651 — say isabout correct, that I have to support you and a lot of chil- 
dren belonging to you sonsof bitches around the Long bridge.” 
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The party he was talking to asked him what he meant in talking 
that way tohim. Mr. Nailor replied: “I mean you and others who 
come to my house, wateh me when | leave, and probably have a 
good time with Kate; and it would be a damned hard thing to tell 
who the VOUNL oOle- belong to—whether to me or some one else: 
but I have to support them.”. After some angry words between Mr. 
Nailor and the gentlemen he was-talking to they separated. 
JAMES 8S. PIERCE. 


Subseribed and sworn to before me this 11th day of Nov., A. D. 
1879. 
A. BROWNING, 


Kvamine Ps 


652 Adjourned until Friday, Nov. 14th, 1879, at 5 o’clock p.m. 
: A. BROWNING, 


Mreamine r 


Deposition of Perry Sherwood for Complainants. (iled Jan. Lo. LSS1.) 
Iripay, November 14th, 1ST9—3 o'clock }). WW. 
Met pursuant to adjournment. | 
Present: Counsel on either side and witnesses: whereupon 
PERRY SHERWOOD, a witness produced and sworn on behalf of 
complainants, did depose and say as follows : 


By Mr. Coie: 
My name is Perry Sherwood; I reside in Montgomery county, 
Maryland, near the District line, and am a gardener. 
(. How long have you resided in Montgomery coun.y ? 
655 A. Six or seven months. I hvedin the District, near Ten- 
iallytown, before that about fifteen Years, lL have lived in 
Montgomery county, Md. and the District of Columbia for thirty 
(50) years. 
Q. Did you know Allison Nailor, Sr., in his lifetime ? 
A. Yes, sir. I knew him for over thirty (80) vears. 
@. Did you ever do any business with him or for him ? 
A. Yes, sir. The first work I did tor him I drove for lim here 
about 25,or 26 vears ago. I then worked for him about 12 or 18 
months. Afterwards, about two years, I worked for him on his farm 
in Montgomery county, Md. [ worked there nearly three vears as 
manager. 
(). How frequently did Vou see Mr. Nailor during his life after 
you quit working for him ? 
654 A. I saw him frequently and knew him intimately up to 
his death. 
@. What sort of man was Mr. Nailor when von first knew him— 
that is, What kind of business man was he, and what were his busi- 
ness and other habits generally ? 
A. He was then as good a business man as I ever saw and attended 
to his business. He did not drink intoxicating liquors then. 


~ 


eo a 


oo ae 
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Q. What was his appearance and condition the last few years of 
his life? 

A. He was altogether a changed man. He drank very hard, his 
mind seemed to wander, and he neglected his business. 

. About what time did you notice this change in him commence 
to take place? 

A. About ten (10) years ago, when he moved on “ E” street.” 


©, How did the change beein to show itself? 
655 A. If you talked business with —, he would say, “I am 


unfit for business to-day ; some other day will as 
(J. How long before his death did he cease to do or to attend to 
his business? 

A. I cannot say exactly, but am satisfied that for the last ten years 
he did not attend to much business. | 

.< 
his life? 

A. I never saw him sober but once in that time. 

(). State whether you ever went .to the house where he was liv! Ing 
on “FE” street, between 17th and 18th streets; and, if so, how fre- 
quently. 

A. Yes, sir; several times. I don’t think more than half a dozen 
times, 

(J. Do you know the defendant, Kate Conley ? 

A. I know her when I see her. 
Gob (. Did you ever see her and Mr. Nailor together? 
A. Yes, s 

(). flow often’ 

A. Several times. Four or five times, 


Q. State whether, from your association with Mr. Nailor and 
knowledge of him, and from seeing him in the ca of Kate 


Conley, whether she had any influence over him, apparently. 

A. Great influence, apparently. 

Q). State whether you talked with Mr. Nailor frequently the last 
few Vears of his 


A. Yes, sir 


(. How often did you see him intoxicated the last ten years of 


(). W ithout FIVINe any of the PANO UAaANLE ot the conversations, 


state what were their general character. 
A. When I would meet with him he would pass a few 
O07 words with me and then PO On. | don’t recollect any par- 
ticular language that he used for several years past. 

(. From the conversations you had with him, state whether, 
towards the last of his life, his mind was Strong and vigorous or 
weak and feeble | | 

A. I thought it very weak and feeble. 

(). State whether, in your opinion, Mr. Nailor was competent, In 
the spring of the year 1878, to understandingly transfer valuable 
fe estate by sule or otherwise. 


I should think that he was not. 
"3 How long “sera his death do you think he was incompetent 


to do so? 
A. From eight (8) to ten (10) years. 


24223 


nm 
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Q. Do you know Mrs. Rachel Nailor, the widow of Allison 
Nailor, Sr.? 
698 A. Yes, sir. 
Q. State whether you ever saw much of her about her 
home when she and Mr. Nailor were living together. 

A. I lived with them for considerable time, and most always seen 
her when I was about. 

. State what sort of a housewife she was, and whether or not she 
did anything to aid or contribute to the accumulation of property 
by her husband. 

A. I think as much so as any woman I ever saw. She attended 
to the dairy herself, and was as good a housewife as [ ever saw. 

Q. State whether you ever went for Mr. Nailor to get him to 
return home after he went from home to live with the Conley 

woman. 
Gov A. I did, at the request of Mrs. Nailor. 
©. How often? 

A. I think two or three times at least. 

Q. Did you see the Conley woman on those occasions ? 

A. Yes, sir. 

@. What did she say on any of those occasions, if anything’? 

A. She never had anything to say. I never approached Mr. 
Nallor in her presence, 

(). How did you do it? 3 

A. She would be in another part of the house when I would see 
him. 

(. Did she know that 

A. | think she found 

(). How did she act? 

A. She used to come [to] my stall in the market and buy pro- 
isions and poultry, but after she found out that I had been 
660 after Mr. Nailor she stopped buying from me. 


ou were trying to get him away ? 


it out, from the way she acted afterwards. 


Cross-examlnation by Gen’ RUTHERFORD: 


Ll don't think I have had any business transaction with Mr. Nailor 
since I stopped working on the farm and selling his stuff. 

(. You testified that Mrs. Nailor was a 2ood housewife. How 
do you know this: have you ever been in her house’? 

A. Often, and lived in one part of the house and she in the other. 


Redirect by Mr. Cole: 


(J. Please describe the rooms in the lower story of the house on 
‘E” street, between 17th and 18th streets, where Mr. Nailor and 
Kate Conley lived; how the rooms were arranged. 
66] A. The first room was a store-room, and the last time I was 
in the back room there was a lounge and some chairs in it. 
(). State how Mrs. Nailor treated Mr. Nailor while he lived at 
home. | 
A. I think she was as kind and affectionate to him as she could 
have been. 
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Q. State what efforts, if any, Mrs. Nailor used to induce Mr. Nailor 
to return and live at home. 
A. She sent for him often, and went after him herself. 


PERRY SHERWOOD. 


Subseribed and sworn to before me this 14th day of November, A. 
D. 1879. | 
A. BROWNING, 
keaminer. 
a 
66? Deposition of Wiliam KE. kdd for Complainants. (Filed Jan. 
13, 1581.) 
WittiaAmM E. Epp, a witness produced and sworn on behalf of com- 
plainants, did depose and say as follows: 
By Mr. Coie: 
My name is William EE. Edd; I reside in this city; and ama 
horse-clipper by OC cupation. 
©. Do you know Catharine Conley ? 
A. Yes, sir. 
®. How long have you known her ? 
A. Since the year 187 
Q. About what time in 1874 did you make her acquaintance ? 
A. In the spring of the year. 
(). State whether vou knew her intimately in the spring and sum- 
« mer of 1874. 
\. Yes, su 
(). State whether you ever bad sexual intercourse with her 
665 A. Yes, sir. 
(). How often? 


A. Three or four times a week for a couple of months, 
®. What months were those ? 

A. I think April and Ma iy, and up to July some time. 
(). Where did it occur 


.< 


A. On 14th street, where she and Mr. Nailor were living at that 


time. 
@. Where was Mr. Allison Nailor,Sr., at that time ? 
A. I do not know that. 
©. Was he at home at the house on 14th street where this oc- 


curred ? 
A. I should think not. 3 
Q. Did you hear of Mr. Nailor’s being away at Cape May during 
a part of that time? 
A. He came to Cape May while I was there. 
, Q. When did you go to Cape May? 
A. In July, about the 4th or oth. 
@. State whether Mr. Nailor was in the city up to the time 
664 that he went to Cape May. 
A. I do not know. 
Q. Was Mr. Nailor in the city up to the time you went to Cape 
| May? 


| 
| 
$ 
' 
' 
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A. I saw him the day before I left here. 
@. About when did you return from Cape May ? 
A. I was gone from here for five or six weeks. 
(). Who return- first, you or Mr. Nailor ? 
A. I did. 
@. State whether you had. sexual intercourse with Kate Conley ) 
after you returned from Cape May. - | | 
A. Yes, sir. : | 
. In whose employ were you that summer? ~ 
A. Allison Nailor, Jr. 
. Were you in his employ before you went to Cape May ? 
A. Yes, sir; working extra. 
665 Cross-examination of this witness suspended and adjourned 


U 


until Monday, Nov. 17th, 1879, at 3 o’¢el’k p. m. 
A. BROWNING, 


eva wLiner. 


Monpay, Nov. 17th, 1879—3s o’el’k p. m. 


Met pursuant to adjournment. 

Present: Counsel on either side and witnesses; whereupon the 
cross-examination of the witness, Wititiam E. Epp, was commenced, 
as follows: } 


Q. 
A. 
Q. 
A. 


By Mr. CARRINGTON : 
Where are you employed now ? 
lam not doing anything now. 
When was the last time that you did anything’? 
I am doing something every day or so—driving hacks, trading 


horses, or doing anything I can get that is honorable. 


666 


Q. 


. Where was the last place that you were employed ”? 
A. Atthe National Fairgrounds. I was considered a: watch- 
men there in Machinery Hall. 
Did you ever work for any of the Nailor family ; and, if so, 


which one? 


aS 
Q. 
A. 
Q. 
A. 


For both; Mr. Wash. and Mr. Allison, Jr. 

How long did you work for Mr. Wash. Nailor? 

The last time, I think about three weeks. 

How long for Allison Nailor, Jr.? 

[ worked extra for him a long while; I can’t tell how long ? 
Where do vou reside ? 

At 109 Purdy’s court, in this city. ae 
Are you married ? 

No, sir. | 

Do vou board or keep house ? 

Keep house. , 

Who lives with you ? 


(Witness asks counsel for compl’t if he need answer that ques- 
tion. Counsel replies that he considers the question immia- 
terial, and says to the witness that he has the right to decline 
or answer if he desires to do so.) 
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(). Question repeated. 
A. I decline to answer that. | 
(. Is there any reason why you should be ashamed to answer it? 


(Objected to by compl’t as immaterial and improper, and counsel 
also thinks that isa question which the witness can answer or not 
as he desires. ) 


i A. No, sir. 
am (. Why do you decline to answer? 


(Objected to by compl’t as immaterial and improper, and it is a 


question which the witness is not obliged to answer.) 


A. I decline to answer that. 
Q. How long have vou been keeping house in Purdy’s court ? 
A. About one year. : | 
@. Did you ever keep house anywhere else in Washington ; 
H65 and, if so, where? 
A. Yes, sIr: three or four places ; if may be more. 
(). Where have you kept house, when and for how long at the 
different places ? 

A. On 7th street between D & KE, where Abner’s new house is now, 
for about LWoO months. think this Was about ohe Vear and ral halt 
lOO. And again hex door to the Capital office on “ D ‘ street. | 
don’t know the number: this was about two years ago, or it may be 

wm less. Again on 9th street, the next door to Mr. Fulton’s, the pawn- 
brokers, on the side towards the avenue; this was within the past 
three vears, but I cannot give the date. I don’t recollect of keeping 
house at anv other places. 
(). Which side of the Capital oftice do you speak of ? 
O69 A. The side towards 10th street. 
Q. With whom did you keep house at the various places? 
A. deeiine to answer. 
Q. Why? 
A. I decline to answer that. ! 
Q. Can’t you give any reason for refusing to answer those two 
questions ? 
A. I decline to answer that. 
(). Will answering those questions expose you toa criminal pros- 
ecution ? 

(Objected to by compl’t because improper and being a question 

he which the witness Is not obliged tO answer.) 

A. I decline to answer tliat. 

Q. Will answering them expose you to public contempt, con- 
tumely, or disgrace? 


(Same objection by compl’t.) 


A. I don’t think so. 
®. And you still decline to answer the question? 


A. Yes, sir. 


peste se ranean 
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670 Q. Are you not living in Purdy’s court in adultery ? 


(Same objection by compl’t.) 


A. I decline to answer that. 
(). Have you not been living in adultery at the various places 
that you mentioned where you kept house ? 


(Same objection by compl't.) 


A. I decline to answer that. 
Q. Have you not been living so for the last five years ? 


(Same objection bv compl’ts.) 


. No, sIr. 


®. Have you for the last four years’? 
(Same objection. ) 


a ee wer 
(). Have you for the last three years t 


(Same objection.) 


j 


A. I deeline to answer that. 
). During what year did you go to Cape May ? 
A. In 1874. 
). State when, the month and day. 
A. I am pretty sure it was In July. 

@. When did you get back ? 
671 A. I was gone about six weeks. 

@. When did you first becomeacquainted with Kate Conley 

and under what cireumstances ? 
A. In the spring of 1574, by going to the louse ? p 
(). Who did you go to the house to see? 
A. Carrying things there for Mr. Nailor. 
©. What Mr. Nailor ? 
A. 


Sometimes for the old gentleman and sometimes for Allison, 
junior. 

(). How often did you carry things for Mr. Allison, Jr., and what 
were they ? 


(Objected to by compl’t as immaterial.) - 


A. I don’t know what they were, but they were bundles. 
Q. What did you take there for Mr. Nailor, Sr. ? 
A. Little bundles and packages. I don’t know what was in 
them. | 
672 Q. How often did you go there for Mr. Nailor, Sr. ? 
A. I could not tell; sometimes two or three times a week, 
sometimes three or four times a week. 
(). How often did you carry things there for Allison, Jr. ? 
A. Once or twice a week, or it may be more; I could not tell. 
Q. Do you mean to say that every time you took anything there 
you had sexual intercourse with her? | x 
A. No, sir. be 


Q] 
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(). How often did you go to her house on 14th street when you 
had sexual intercourse with her that you did not go on an errand 
for Allison Naalor, Sr. or Jr.? 

A. I could not say ; I made no memorandum of it. 
Q. Were you in the habit of going there for the purpose of 


). 
having sexual intercourse alone; and, if so, how many times 


a week ? 
I dropped in there occasionally whenever | 


| . How many times a week on an average ! 
[ don’t know, but I suppose two or 

Did you continue to carry things to Kate 
Nailor, Sr., and his son up to the time you 


¢ 


} . 
Lille 


A. Yes. SIr. 
(). Where was Allison Nailor, Sr., living at that time’ 
A. On 14th street, where Kate Conley lived. 
: 
i 


(J. Could you mention to me some of the persons you met at 


; 


house? 
A. ‘There Was [an | old yellow man.the = forget his Nabe, a 
also the children. 
(). How long were Vol in the habit of staving ¢ 
674 A. It was very quick work with me; I never tarried 
unless I stopped and talked with the old gentleman 
he was home. 
(J. About how long ¢ 
See paid no attention to the time 
after, and then leave. 
(J. During all this time 
there * 
A. No one but the 
(J. Did she have a baby at tl 
A. There were children 
they were. 
(). How many ? 
A. Sometimes one and sometimes 


; 


attention to the children. 
(). How old were thi 
A. I have no idea. 
(vy. Was one of them a nursing chil 
| think so, but won’t be positive about that. 
Q. Did you ever pay her anything for her embraces ‘ 
No, Sir. 
Will you describe to me the upstairs portion of that house 
| never was upstairs In that house. 
J. Deseribe the lower floor. 
A. ‘There was a back room, front room, 
near as | remember. 
(). How were the rooms furnished ? 
ae paid no attention to that. 
@. Where did chose acts of intercourse take place ? 


O49 
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A. In the back room sometimes, and on one occasion that [ re- 
member in the front room. 

Q. Where were the children ? 

A. I don’t know. 
676 | Q. Were they in any of the rooms open to your inspection ? 
A. I could not see them. 

@. What would she do with the children when you came there 
before you had intercourse with her? 
A. I don’t know. 
(). Do you mean to say that every time you had intercourse with 
her that you neither saw nor heard the children, and did not know 
where they were? 

A, I do not. 

(). What do Vou meah ¢ 

A. I saw them of course when I went there, but I don’t know 
where she put them, as I did not watch her. 
@. Then you would see them when you would go in? 
A. Sometimes. | 
). Generally, or otherwise ? 
A. Not generally. 
@: Where is the stairway leading to the second story in that 


ca 


house? 
O77 A.. I think in the back room—I mean in the middle room. 
(). Have you ever had the small-pox ? 

A. Yes, sir: so the doctor sald. 

(). Has your nose not been broken ? 

A. It has been injured, but I don’t know what is the matter with 
it. 
Redirect by Mr. Cone: 

(. How long has it been since you worked for either Allison 
Nailor, Jr., or Washington Nailor. : 

A. I have not worked for Allison since I left him at Cape May in 
1874; he discharged me there, and I have not worked for Washing- 
ton for about three or four years except occasional johs. 

(. Did you ever reside on 14th street, near the “ Long bridge ; 
if so, when? — 

A. Yes, sir; in 1874, before | went to Cape May. 

(). About how old are vou ? 


A. About thirty-eight. 
| hi 


WILLIAM E. x EDD. 
mark. 
Witness: 
A. BROWNING. 
675 Adjourned until Friday, Nov. 21st, at 3 o’clock p. m. 


A. BROWNING, 


Exa e27ver7T. 


| 
| 
| 


? 
' 
' 
; 
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Deposition of Richard T. Brown for Complainants, ( Filed Jan. Ld, 
1851.) 


>= 4 


FRI IDAY, November 21, 1879. 


Met pursuant to adjournment. 

Present: G.« '. Cole, E’q., for complainants, and E. C. Carrington, 
ik pasa iach anepe whereupon RicHarp T. brown, a witness of law- 
ful age, produced, sworn, and examined by and in behalf of the 
pi SC ees follows: 


i 


By Mr. Cote: 


(). Where do you reside ? 


< 


A. 614 IX street Was! Nneton, LD). CU. 
(). Llow long have Vou resided in Washington ? 
OF) A. All my life, except the time I was in the army and 
working in Baltimore. I consider it my home. 


(). What is your present occupation ? 
A. I am employed in the market every other day most. I. go 
there. 

@. Are you acquainted with Catharine Conley, the defendant in 
this suit ? 

A. Yes, sir 

(). How long have aang her ? 

A. 1 first POt acquain ited with her in 1874. 
() Wheve did you first make her acquaintance ? 
A. Int ee 
lLlow did 4 1 happen to meet her there 
A. I was se cf be stuff; helping my mother to sell produce there. 

Q. How did she happen to be in the market ? 

A. She was buying stuff there. 

(). Did you ever go to the house where she lives ? 

A. Yes, sir. 

(). How often ? 
650 A. I eouldn’t say how often I went there. 
(). A good many times, or not? 
A. Considerable t eae —— 


sa 


(Q. About how intimate have you been with her since you knew 
her ¢ 

A. About as intimate as a man could be, I suppose. 

(). State whether you ever had sexual intercourse \ with her ? 

A. I have 


*) 


i About how frequently 
A. eoul 

. When did you have the first act with her 
A. ‘This Was 1) LS 3 LO the best ot iy recollection. 

Q. Where? 

A. On 14th street. 

(). Where she lived ? 

ra 4 co. sir. ; 

(). When did you hi ive the last intercourse with her ? 

A. In 1875; the fall of the year. I don’t know the month. 


or 2 *)*)> 
20—225 


} ? . ae 
gagntsav: oecasionally. 


nr Ne ITE eRe. ty the 
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(). Where was that? 
68] A. Same place. 

@. Did you ever have intercourse with her at any other 
place except in that house? 
\. No, sir. | 
). Low old are you? | 
\. Thirty-five. 

). Did you know Allison Nailor, Sr., in his lifetime ? 
A. Yes, sir; I knew him by sight; I never had much conver- 


sation with him. 
(). Did you ever see him about that house where Kate Conley 
lived, when you went there? 
A. Yes, sir. 
Adjourned until Monday next at 3 p. m. 
Monpbay, Nov. 24, 1879. 
Met pursuant to adjournment. | 
Whereupon the witness, RrcHarD 'T. Brown, Is cross-examined. 
By Mr. CARRINGTON, Jr.: 
(). How long were you in the army and in what capacity ? 
GOS2 A. 1 was a private soldier and cook for officer’s mess, at 
Fort Stevenson, Dakota Territory; I was in the army—] 
eouldn’t say exactly how long unless | had my discharge here. 
@. How long have you been in Washington since you left the ss a" 
army ¢ 
A. I have been here since 1872, except for about nine months. | 


(). How long did you work in Baltimore and between what dates? 
. | worked there from about Nov., 1872, until September, 1875, 
to the best of my recollection. | 

(. What have you been doing in Washington since that date? 

A. The first place I worked after that was under Gen’! Babcock: 

after that for Mr Lucky, out to the new jail > he was head boss 
683 there; after that I worked in the navy yard; after that at the 

post office, in the blacksmith shop; after that again at Genera! 
Babeock’s works; alter that at Soldier’s Home grounds; then | 
worked for the District Commissioners; and that’s about all I ean 
say, except attending at market. 

(). How long have you been attending at market ? 

A. Off and Ol) ever since | have been home, when | was out oft 
employment, between on- Job and another. ~ 
(). How long have you been there since your last job? 

A. I couldn’t say exactly. 
). 


4 


( About how long rg 


A. I have heen there, often and on, for about three months, to the ; 
best of my opinion. 
@. What wages do you receive for attending there ? 
684 A. I don’t receive no particular wages; I attend there for 
my mother; Lam living with my mother. 
Q. Do you receive anything; and, if so, what? 


I ere 
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A. | recelve my board : that 1s my home. [ do it as a favor for 


my mother. I have always a home with my mother. 


< 


’ 


A. | don’t know anv particular inducement, except I was to have 


a dollar and a quarter a day, the rates at the coun ras % at is allowe 
ee eourt. 


) 


@. What inducement, if any, was given you to testify in this 


} 
i 
| 
H 


| ee | i 


‘OQ. No promise of work, of money, or other eratult V vesides What 


you have mentioned ? 


A. None as | know of. 


©. Who did you tell that you had sexual intercourse with Kate 


Conley ? 
G55 A. The only one I know that I told outside of the evi 
[ gave in here the other day was Mr. Washington Nail 


James W. Boswell. -I don’t remember si telling any other party. 
XT 1 . , : ? : i 1] 
Naturally when a man is in business like that he aint going to tell 


every be ( ly. 
(). Whois Mr. Boswell, and when did vou tell him’ 


A. | Le is James W. Boswe I. that’ ~ all know : he IS ra half 


brother of mine. I told him about the same day I had sexual in- 
tercourse with her the first time. 

). Where is he now ? 

A. He is dead; he died two years ago the 5th of this Novembe 
| 

\ 


ath 


When did you tell Washington Nailo 
last summer 


told him 


(. Did he come to see you or you go to see him ? 
OSG A. I didn’t go particularly to see him, but I met Mr. Nailon 
Ol} 13th W a half street. L Was with a man named Cox— 


John C. Cox—a nd heard something? about the Ni allor eee and 
they were talking together, and wee itroduced me to Mr. lor, 
and then I taken Mr. Cox aside and told him that Pieiinenter’ Kate 
Conley, was a common woman, and that I knewit. I told him that 
| had SCX ual Intercourse With her often _ oe | 


eg 7 : 
talkine LO Mer. Nail or, and then MM I’. Nallor asked me ll 
Meee r to testify to that effect, and I told him I would, and he got 
if eae er heard 7 oe Lin ntil IT heard he 
AGaAPeSS, ANA hnevel leard nothing trom him uptli neard ne 
had left word for me to come up here. I never had any 
CS/ conversation with him on the subject since that circumstance 


(). Are you and Cox friends ? 

A. No pal rtie ular friends. 

Q. Did you know him well before that day? 

A. Didn’t know him well before that. I knew him . speak to, 


but as to his business I knew nothing about that, only that he kept 


an othee and represented himself as a lawyer; whe the ot was or 


not I can’t say, but I have been in the ofhce and howd pincer eall 
him Judge Cox. 

Q. Was he not hunting up witnesses in the Nalior case 

A. Not as I know of. | 

@. Did he not tell you that it would be to your interest to 


‘ff 
, *) 
~ 

we 


A ate 
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688 A. No; sir; he did not, except the $1.25 per day. 


@. How many children did Kate Conley have at the time 
you visited her ? 
A. I couldn’t say, sir. 
@. Did she have any? 
A. Yes, sir; according to what she said. I don’t know whether 
they were her children or not. | 
@. How many children did you see at the house? 
A. I have seen two there. ~ 
®. Give their ages at that time? 
A. Couldn’t give their ages. 
(. Give us some idea upon the subject. 
A. That’s something I couldn’t do, except one might have been 


about two: the other might have been about four. As for ages | am 


no judge, but that is the bestof my opinion. Whether the children 
were hers or not I couldn’t say. | 
©. Were they ae or boys? 
689 A. One looked to bea cirl; the other looked to be a boy. 
Q. At what hour were you in the habit of going to the 
house? 
A. I had no particular hour to go to the house. 
Q. What was the usual hour? 
A. I had no usual hour to go there. 
@. Did you go during the night or day? 
a: Day. at 
Q. Have you been there at all hours of the day’? 
A. I couldn’t say that I have all hours of the day. 
Q. What hours? 
A. I covldn’t say the particular hours that I have been there. 
@. Have you been there at seven, eight, nine, or ten o’clock ?. 
A. Yes, sir; I have been there between nine and ten, to the best 
of my opinion. 
Eleven, twelve, one o'clock ? 
690 A. I had no particular hour to go there, only through the 
daytime I went there. 
@. Were you ever there later than three o'clock ; and, if so, how 
often ? | 
A. I could not say how often. | 
Q@. Did you go there more frequently in the morning than in the 
afternoon ? 
A. More frequently in the morning. 
(). How many times do you suppose you had sexual intercourse 
with her‘ 
At hia say, sir. 
To the best of your knowledge. 
A. To the best of my knowledge, between twenty and thirty 
times. 
Q. Mention the persons vou met at the house ? 
A. I met old man Nailor there one time, and I met some lady 
there. I saw this lady in the house. 


~“ 
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Q. Who ‘was this lady and and how often did you see her 
there? | 
691] A. I don’t know her name. I couldn’t sav how often ] 
saw her there; several times, though. 

Q@. Describe her appearance. 

A. This has been sO Tne time ago—iour or five years ago—and | 
can. hardly deseribe her appearance now. 

(). Where did these acts of intercourse oceur ? 

A. In the back room—the next room to the front room. 
(Q). Anybody in the kitchen or parlor ? 
A. I didn’t see nobody there. — 
(). Where were the children ? 
A. The children was upstairs, to the best of my opinion; or they 
ight have been out in the vard once or twice when I was there. 
(. How do you know they were upstairs ? 

A. I have seen her send them upstairs. 

). Hlow often? 
A. I eouldn’t say how often. 
(. Have you ever been upstairs ? 
A. No, sIr. 


(). Where is the stair case to the second story in that house. 


A: That LORS Up from the baek roorn, 1 the B-street side ot the 
house—that Is. on the south side oft the house — if appeareed, in that 


house. 
(). Are you married ? 
A. Yes, sir. 
(). How long have you been married ? 
A. About twelve years. 
(). Have you any children, or ever had any? 
A. Had no children by my wife. 


RICHARD 'T. BROWN. 


Subseribed and sworn to before ne this Y 4th day ot November, 
Ls7Y. 
IRVING WILLIAMSON, 


Livaminer in Chancery. 


H9O35 Deposition of Mary Lh. Reed (Saster a the Complainant, Rachel 
D. Nailor) for Complainants. (hiled Jan. 13, 1881.) 


NOVEMBER 24, 1879. 

Met to take testimony for complainants. 

Present: C. C. Cole, Esa., for complainants, and KE. C. Carrington, 
Jv., for defendant; whereupon Mary L. Reep, a witness of lawful 
age, produced, sworn, and examined by and in behalf of complain- 
ants, deposes as follows: 

By Mr. Coe: 

(). Where do vou reside ? 

A. 902 M street, Washington, D. C. 

Q. Did you know Allison Nailor, Sr., in his lifetime, and Rachel 
D. Nailor, his widow ? 


a a Recap ae. 
» 


a 
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A. Yes, sir; I knew them for thirty-five years. 
(). W hat relation are you to his widow, Rachel D. Nailor ? 
694 A. I am her sister. 
(). State whether you were present at the aiedere of your 
ter to Mr. Nailor. 
“Y Yes, sir; I was present. 


(). When and where did it oceur? 

A. In 1835, April 23d, in Montgomery county, Maryland. 

(). Who ag aa the ceremony ¢ 

A. Rev. Dr. Tip ypett, of Georgetown, D. C. 

Q. Was he acting at that time as a minister of the gospel; and, if 


SO, wh: ‘at de how) Ination ¢ 


A. He was stationed at the Georgetown Methodist Episcopal 
church at that time. 


(). State whether Mr. and Mrs. Nailor lived together as man and 
wife after that marriage. | 


A. Yes, sit 

(). How long ? 

A. Well, they lived together until the trouble came up, when he 
went to live with Kate Conley. [ don’t remember just when that 
was. 

695 @. How many children had Mrs. Nailor by that mar- 
riage ? 

A. I think she had ten. 

(). How many of them were living at the date of Mr. Nailor’s 
death ? 

There was four living then, two sons and .wo daughters. 

(). What are their names? 

A. Allison Nailor; Rachel E. Trimble, wife of Matthew Trimble; 
Washington TT. Nailor, and Marion Francis Clark, wife of James 
Clark. These four children were all living at the time of Mr. 
Nailor’s death, and, so far as I know, are all living now. 

Q. State whether any of the children of Mr. and Mrs. Nailor who 
have died left any children surviving them. 

A. No; none atall. They all died voung with the scarlet fever. 


MARY L. REED. 


Subseribed and sworn to before me this 24th day of November, 
1879. 
IRVING WILLIAMSON, 


keaminer in Chancery. 


O46 Deposition of Matthew Trimble (recalled), One of the Complain- 
ants. ( liled Jan. 59 1881.) 


SATURDAY, Vov. 29th, 1879—S o’clock p. m. 


Met pursuant to adjournment. 

Present: Counsel on either side and witnesses: whereupon Mart- 
THEW ‘TRIMBLE, a witness for complainants, was recalled, resworn, 
and testified as follows: 


NAILOR ET AL. 


VS. RACHEL D. 


CATHARINE CONLEY 


sy Mr. Coie: 


(). At or about the time of the death of Allison Nailor, Sr., where 
were you? 

A. At No. 614 on 15th street northwest, in this city. 

(. Had you been about home for some time previous to his death? 

A. I remained in my office all that morning until | heard of his 

sea I was there all! the fall and winter preceding his death. 
697 ). About how frequently were you in the house in which 

rr Nailor, your mother-in-law, resided, and about how oft v 
did you see her, say for the last sIx weeks prior LO Mr. Na llor S 
death ? 

A. I was in her. house every day, sometimes a half a dozen times 
a day, and she was in my house quite as frequently, and in the 
evening either myself and family were in her house, or she was in 
ours. 

(). How long before Mr. Nailor’s death did you first hear that he 
Was sick Or confined LO the house, and how did you first learn of his 
last sickness ? 

To the best of my recollection it was on a Sunday, the day pre- 
ceding his death, and the information was given to me by 


ODS Washington Tl. Nailor, the son of the deceased. 
(). tlow long before his death did you hear his wife speak 


of his being seriously ill? 

A. The day before his death. | 

Q. If you know, state how and when she first heard of his last 
illness? 

A. I think she received her knowledge from the same source that 
[ did, and at about the same time. 


(Counsel for defendant objects to the whole of tl e testimony) of this 
witness as irrelevant and immaterial.) 


Cross-examination by Mr. THOMPSON : 


(). Do you know whether or not Mr. Wash. Nailor or Mr. Thomas 
l'ranee, or either one of them, had been to see Mr. Nailor at the 

} ] ‘ay ] > } ») 

place where he died several days before he died ? 
6) A. I donot know that they were there —d: LVS before he died. 
Ll heard that they were there on the Sunday I alluded to. I] 
knew where Mr. Nailor died, and if I had been particularly anxious 
to know about his health I knew where to go toinquire; his health 
was a matter of asa father-in-law’s health would be to any — -son- 
in-law. | was not surprised not to hear of his illness, bee: -t had 
heard of his sickness on other oceasions when others of ro family 
did not hear of it. 
Q. Any member of the family col uld have heard upon inquiry of 


the state of his health. could they not 
A. I believe so. 


M. ‘TRIMBLE. 


Subseribed and sworn to before me this 29th day of Nov., 1879. 
A. BROWNING, 


Exa nn ine Fr. 
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700 Deposition of Washington T. Nailor (recalled), One of the Com- 
plainants. (filed Jan. 15, 1881.) 


1 


WasuHineton T. Nattor, recalled and examined by Mr. Cote: 


@. Where did you reside for the last three months of your father’s 
life? 

A. Either at No. 612 on 15th street, my mother’s house, or at the 
Imperial Hotel; upon reflection I say that I lived at my mother’s 
house. . 

@. When and how did you first hear of the last sickness of your 
father ? 

A. Accidently, through Mr. Thomas E. France, on Saturday, two 
days before he died. 

@. When and how did your mother first hear of it? 

A. I told her on January the 4th that he was very sick, 

701 and asked her what I should do. I then went to see Dr. 

Hammett, who I heard was his attending physician, and told 

the doctor that I would like to call in some other physician to con- 

sult with him, and he consented, and I called in Dr. Buckley, and 

he had a consultation with Dr. Hammett the same night. When ] 

first went to the house on Saturday, which was as soon as I heard 
he was sick, my father was unconscious and could not speak. 

(). State whether the defendant ever sent you or any other mem- 
ber of the family, to your knowledge, any word that the old gentle- 
man was sick, on that occasion or on any other, while he was living 
with her. 

A. She did not. 

(02 The eounsel for the complainants now offer in evidence 

the -reeords of this court, holding a criminal term, in the 
cases of the United states against Catharine Conley, No. 8653 ; and 
the District of Columbia against Catharine — and Allison Nailor, 
surety, No. 9160; and tlie case of the District of Columbia against 
the same parties, No. 9161, and files with the examiner certified 
copies of the minute-book in said causes, which are marked Compl'ts’ 
Kxaibits Nos. 1 and 2, and herewith returned, and the said ex- 
hibits will be found set out at pages 707, 708, 709, & 710 of the 
testimony. 

Counsel for defendant objects to the records above referred to as 
irrelevant and immaterial, as the defendant is not on trial for-any 
criminal offence, and because it goes to show the animus of the com- 
plainants. 

The above exhibits, Nos. 1 & 2, will be found set out at page —. 


105 (). State whether you were in court when either of the 
above cases were tried, and who is the person mentioned 
therein as Catharine Conley ? 
A. I was in court when each of them were tried, and she is the 
same person mentioned as defendant in this suit, and the Allison 
Nailor mentioned there is my father. | 


will file the interrogatories as soon as possible. 
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Cross-examined by Mr. THompson: 
@. You knew where Allison Nailor, Sr., resided before he died ? 

A. I did. 

Q. You were on good terms with him immediately before he died, 
were you not? | 

A. I was. 

(). Your mother also knew where he resided before he died, did 
she not ? 

A. She did. 

®. If you or your mother had been particuiarly interested 
704 as regards the state of his health you could very easily have 
found out upon Inquiry, ¢ ould you not ? 

A. I could not have found out without having trouble with this 
harlot, and iy mother would not 20 to such places, and even if she 
had this harlot would Not have told her. 

Q. Did you ever, individually, make the attempt to find out about 
his health ? 

A. I have by inquiry, but on this occasion I did not know he was 
sick until he was dying. 

@. Upon whose complaint, if you know, was Catharine Conley 
arrested } 1) the cases cited 1? I} the exhibits filed here ? 

A. In eases 9160 and 9161 the records of the court will show, as 

also in case No. 8633. 
ius (). Question repeated. 
A. | do-not know; I know I did not 


WASHINGTON T. NAILOR. 


Sworn to this 20th of Nov. 1879. before me. 
A. BROWNING, 


Kxvamine - 


Counsel for the complainants now offer in evidence, for all pur- 
DOses for which the same hay be admissible, the reeord in equity 
cause No. 3282, lately ponding in this court, wherein Rachel D. 
Nailor was complainant and Allison Nailor was defendant. 

Record is objected to generally by defendant. 


Counsel for complainants here announces that the testi- 

706 =mony-in-chief on behalf of complainants is closed before the 
examiner, reserving the right to produce for cross-examina- 

tion the witness Jacob Poss at any time when it may be convenient 


for counsel on both sides, and also reserving the right to ta ke the 


deposition of James W. Clark and wife, who are residents of the 
State of Texas, under interrogatories to be filed under the rule of 
eourt. 

Counsel for defendant agrees to the proposition of the counsel for 
complainant, upon the condition that that is all the testimony re- 
quired by him, and that it will be furnished as soon as possible. 

Counsel for complainant says that it is satisfactory to him, and he 


A. BROWNING. 


kx am ” ner, 
IGB—992 
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(O07 Complainant’s Exhibit P. McN., No. LI. (filed Jan. 13,1881.) 
WASHINGTON, D. C., Nov. 4th, 1879. 
Mr. Patrick McNamara. ; 

DrAR Sir: I would like to see you this evening, if possibble, as | 
have something to your interest to tell you; do not fail to come as 
soon as you can. By so doing you will oblige 

Your friend, 
DANIEL O’LEARY. 


To No. 227 14th St. S. west. 


Complainant's Exhibit No.1. (Filed Jan. 13, 1881.) 


In the Supreme Court of the District of Columbia, holding a Crimi- 
nal Court. June Term, 1870. 
TOS UNITED STATES ) 
US. - No. 8633. 
CATHARINE CONLY. j 


1870, Aug’t 20. Appeal from police court. Information for keep- 
ing a disorderly house. 

1870, Dee. 28. Jury sworn; verdict, guilty; sentenced to pay a fine 
of $100, and to be committed to the custody of marshal till the fine 
Is paid. 

A true copy of the docket entries in above case. 

Test : R. J. MEIGS, Clerk, 

[ SEAL. | By J. JOY CAMP, 
3 Ass’ft Clerk. 


Complaimants Lxhibit No. me ( led Jan. ko. 1881.) 


Supreme Court of the District of Columbia, holding a Crimi- 
709 inal Court. June Term, 187]. 


District OF COLUMBIA 
Us. . 9160. 
CATHARINE ContEy, ALLISON NAILorR, Surety. J 


Nov. 15. Appeal from the police court. Information for selling 
liquor without license. Docketed by appellee. Judgment of police 
court affirmed, and judgment against appellant and defendant and 
her surety for $20 fine & the costs of this court. | 

Dec. 2. £0. fa. | 

1872, Jan’y 20. Stisfied pl’ff’s attorney per receipt on writ. 

DisTRICcT OF COLUMBIA ! 
US. > 9161. 
CATHARINE CONLEY, ALLISON NAILOR, Surety. 


‘Noy. 15. Appeal from the police court. Information for 
710 keeping her place of business open on Sunday. Docketed by 
appellee. Judgment of police court affirmed, and judgment 


, 


CATHARINE CONLEY VS. RACHEL D. NAILOR ET AL. 203 


against appellant and defendant and her surety for $20 fine and the 
costs of this court. 

Dec. 2. Fr. fa. 

1872, Jan’y 23. “nei pl’ff’s attorney for receipt on writ. 

A true copy ng docket entries in the above-entitled cases. 

Nov. 28, 187: 
ie hk. J. MEIGS, Clerk, 
[SEAL.] . By B. P. SPARROW, 


d {ss 3 Le ri 


d | | Ci rtificate OF haami rer Nn ( hanee PU. 
4 : 4 ay . y — is s j n j 1 } . = ” 
Supreme Court of the District of Columbia. Equity. 


RACHEL A. NAILOR et al. ) 
US. Se TG one 
CATHARINE CONLEY.  } 


be it remembered that . an examination of witnesses begun anc 
held on December 16, 15/9,and continued from time to time by ad- 
journment, when the within depositions were taken, I, Irving Wil 
liamson, examiner In chancery, did cause te be personally present 
at my office in Washington city, District of Columbia, the within- 
named witnesses to testify in behalf of the defendant in a certain 
cause now depending in the penne court of the District of Co- 
lumbia, wherein Rachel A. Nailor and others are complainants and 
Catharine Conley is defendant, ee testimony being contained in 
O84 pages, and put up in three separate volumes, marked, respect- 


ively, No. 1, 2, and 3. 


—o) 


wos 


IRVING WILLIAMSON, 


Ty . - > 5 
kvaminer Adi &, hancery. 


Be. Testimony for Detendant. 
Deposition of Howard H. Barker for Defendant. (Filed Jan. 18, 


1881.) 


Supreme Court of the District of Columbia. Equity. 


RACHEL D. Natrtor et al. ) 
US. . No. 6658. 
CATHARINE CONLEY.  } 


DECEMBER 16, 1879. 


Met pursuant to agreement of counsel to take testimony by and 

behalf of the defendant in the above-entitled cause. 

sidroasirets C. C. Cole, Esq., solicitor for complainants, and E. C. 
Carrington, Jr., and Charles Thompson, Jr., solicitors for defendant; 
wioeinas Howarp H. BARKER, a witness of lawful age, produced, 
sworn, and examined by and in behalf of the defendant, deposes as 
follows: 
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By Mr. CARRINGTON: 


(). State your residence and profession. 

713 A. My residence is 1116 H street, Washington, D.C.; I am 
a physician. : : 

J. How long have you been a practicing physician in this city ? 

A. Since March of 1870. 

2. Did you know Allison Nailor, Sr., deceased ? 

A. Yes; I was slightly acquainted with him. 

Q). Where did you see him, and how often ? 

A. I sav him at his residence on 14th street in South Washington 

between Bb and C streets. I don’t know how often, probably a dozen 

times. 

(. For -what purpose did you visit his house? 

A. I visited it professionally, attending his children and Miss 
Conley; the children who lived there and died of scarlet fever— 
supposed to be his children. | 

(. Did you converse with him ? 

A. Yes, sir: occasionally. 
714 @. On what subjects ? | 

A. Generally spoke ot the eondition of the weather, the 
improvements of the city, the excessive taxation, and upon one oc- 
casion he gave me some reminiscences of his early experience in 
business. 

(). Did he ever talk of these children ? 

A. He sometimes spoke of then: when they were sick ; he spoke 
particularly of the little boy; of his great attachment to the little 
fellow, and of the little fellow’s attachment to him. He expressed 
a great deal of anxiety as to his condition, and urged me to do all I 
could for him, stating that he did not mind the expense., His con- 

versation in reference to them was generally of that nature. 
715 Q@. Did he make any comparison between his love for this 
boy and his other children ? 

A. Yes; Upon the same oceasion he said that he loved that little 
boy better than any of his other children. 

(). Did you see him after the death of these children, and have 
any conversation with him in reference to their death ? 

A. I saw him on one oceasion, but did not converse with him in 
regard to their death. I merely asked him in regard to his own 
health ; it was a few days before his death, and he did not refer to 
the children at all. I thought from the manner he spoke of his own 

feelings that he was grieving over the death of the children. 
716 Q. Did you see him at any time under the influence of in- 
toxicating liquor ? 

A. Not to my knowledge. 

(). What was his mental condition ? 

A. I thought his mind was abuut as sound as you will find in a 
man of his age. 

Q. Was there any appearance of insanity or imbecility in his 
manner, conversation, or action ? 


(Objected to by Mr. Cole as leading.) 


-the four months of your acquaintance 


. . * 


RACHEL D. NAILOR ET AL. 205 


VS. 


CATHARINE CONLEY 


A. No: I think not. 


Cross-examined by Mr. Coir: 


(). Did vou ever practice medicine elsewhere than 1 1 W ashi ng- 
A. No, sir. 
(). Where did you study and graduat 
A. I stuclied 1n W ashinet Ol} and care SE in the Medieal De- 
partment of Georgetown University 
() When did you eraduate ? 
(17 A. In Mareh, 1870; March 10th, I think. 
(). When did you first see Allison Nailor, Sr.? 
A. I don’t recollect; probably saw him when a boy. I think | 
stated in my affidavit that [ had evens him for four months. My 


*) 


acquaintance with him extended about four months. His children 
died, I think, in August, 15878, pie : = esas known him 
about four months previous to that: then I didn’t see him anv mor 


to converse with him until the Deeember alten yates | only say 
him a few minutes, which was the occasion to which I referred when 
I said it was only a few days before lis death. 
(). How man y of the children died at the time you speak of? 

718 A. ‘l'wo. 
(). What was their names, if vou remember? 

A. I think the boy’s name was Willie; the other was a girl; I 
have forg ‘OULLeN her hae. 

Q. Did you ever attend profe 
residence than the 1 Wo ment tloned ¢ 

A. No, sll 

(. Who ealled you to attend these ? 


A. A messenger : the last time a colored Mian) ; have forgotten 


— 
< 


| a 7 
ly any other children at his 


his Lat ¢ 
{ 


+) 


). How long were they under your professional treatment ‘ 
A. I attended aoe — several occasions. 

(). How long in thei 
A. | don't ane Ul 


r last sickness ¢ 


ie lenoth of time: I can tell from my book. 


(. Did they both die near the same time ? 
719 A. Yes; the girl only lived a few days after the boy. 
Q) Of what disease did they die? 


A. Searlet fever. 
@. Was Mr. Nailor always at the house when you went there pro- 
fessionally ? 


A. I believe | met him at nearly every visit during their last sick- 
hess. 
(. How many times do you think you conversed with him during 


9 
A. I have said probably -a dozen times. 

() Were those convers: itions long or short 

A. All except the one were short. 

About when was the extended conversation 


ln, 


) 
" 


—— 
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A. Just previous to the death of the little boy. I remained at the 


| house nearly all night, and he was talking to me nearly all the time 
l was there. 
720 (. Was the boy dangerously 111 at that time ? 
A. He was severely ill during the whole of his sickness ; 
| : 
: that was only a few days previous to his death. 


(). ‘What subjects did Mr. Nailor converse upon that night” 
A. Hie conversed Upon the eondition of those children; then he 
talked about some of his recollections of Washington in his early «ad 
days—some of his business experiences; that was about all of that 
: nature. 
| (). How long did you ever converse with him at any one time, 
except the oceasion just referred to? 
A. Only a few minutes. 
(). What seemed to be the condition of Mr. Nailor’s strength 
physically during or at the times you saw him ? 
A. I don’t know, of my own knowledge, what the condition 


721 of his strength was, for I was never consulted professionally 
about it. He appeared to be about in the condition you 
vould expect in aman of his age. He was able to go around, up 
thelr down the Steps, about as readily as a man of his age could be : 
ex pected to trave ]. } 
(J. What was his ap pe aranee peers ally as regards his complex- 
ion, the color of his hair, and the general appearance of his ‘skin, 
and how old did he appear to be .. a 
A. I think his complexion was florid ; don’t recollect the color of 
his hair. I would suppose he was probably between sixty and 
seventy—sixty-five, perhaps. - Tle was rather stout, I think. 
(22 @. Did you become well enough acquainted with him so 
| as to be able to say whether he was or had been addicted to 
' the use of intoxicating liquor to such an extent as to impair his 
i health or mental condition ? 
i A. No, sir. 
| (). Soa you always see Kate Conley when you went to see the 
Esther non professione! Visits ? | 
A. , 1 think s | : 
(). Did you see Mr. Nallor in her presence generally ? 
f A. Lsaw him sometimes in her presence and sometimes away 
} from her. 
(). Did you hear them talk to each other? 
| A. Merely heard them exchange remarks in regard to the condi- 
| tion of the child, that it was time to give it medicine, and _ 
| 725 such other conversations as you would expect to hear in the 
| sick room. 
Q. Can you state how Mr. Nailor appeared to treat Kate Conley, 
whether kindly and with deference or otherwise ? 
A. I thought he always appeared to treat her kindly. 
y Q. Do you remember of hearing him speak of her in connection 
i; with his talk about the children, or at any other time? 
| A. I don’t believe he ever mentioned her to me in any conne ction. 
: I don’t remember of his ever doing so. 
me 
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oot Rms ph 4 


a 


CATHARINE CONLEY 
Q. Did Kate Conley seem 
any woman would in a house 
A. Yes, sir. 
@. What is your 
(24 bility probabilit: ¥ 5: OE 
condition that Mr. Nail 
A. | — it possible. 


oh 


satte uaibikuae aco candi a8 


A. Such eases have been 
LO consider the age of the 
was capable of conceiving 
children as a younger man. 
(). Have you attended Kat 
of Mr. Nailor ? : 
A. Yes, SI] 
1Zo (). What, 
about being pregnan 


(Objected LO by Mr. ( 


A. I don’t know what the 
decline answering the qu 


St1iOn 


VS. 


LO have 
wher 


Op lhion, 
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the house the same as 


; about 


ikelihood of a man of the ace and 


Or 
knew him becoming the father 


©. Is it ust lal or frequent for : 


Woman 


. 4 
A hah oO} 


if anything, 


‘arrington.) 
la W 


‘x 


\\ 


In during 


Ora child o 


medical selenee 


the four months you 
r children ? 


] 


{ } a 
man of that age and CONCItLION to 


“9 


has she said to vou. since his aeatn. 


but I think I will have to 


> , a 
COMSEHIL. 


(. Was anything said to you by any one, during Mr. Nailor’s 
last sickness, about seelng him prot ssionall i] cl if SO by whom 

A. No, sir. I have no recollection of anything being said to m 
about seeing him. [know nothing of the kind could have occurred, 
because I saw Mr. Nailor a few days before his death. He had been 


t WwW a Sees } . ly] | v ther lay 
Out walking, and Came lh Wttl | Was there, and complained 
wa ; 4 . : - ° ] . } lL a. wn + | —— . } 7] ta] 
(26 eae [Nee tdenhaonernia PeerennoraeE more from them until 


I saw oath el he annoul 
s holida VS, the 


during ao { ‘hristm: 


Subseribed and sworn to | 
1S79. 


, Fy 


Denosition (ii Nicholas Callan 
i 


NICHOLAS CALLAN, a witness of 


, 
| 
nt? i 


for 


: “Fag, Seeger: Uae eta SS RR eT 
examined by and in behalf of 


follows: 

iat. Sey ar 

(). State your age, 
A. lam seventy y-one: 

pubhie and conimissioner Ol 
(. How long have 


‘ARRINGTON: 


th 


ae 
>resiaqence., 
° ? 
[ reside 


resale ds. 
you resided here 


) 

v° 

A. | Wis born here, and lived here all ny life. | 
1e business above mentioned tor the last forty Years. 


last 


me this L6Ot! 


RVING 


e. 
ana CUpPatlon 


\ ashington city 


eath. [11S Was 


fala that 4 SaWw tan 


ce; K 


WILLIA) MSON, 
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ISS1.) 
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| Q. Did you know Allison Nailor, Sr., now dead ? 
A. Yes, s! 
Q. How sae years ? 
4 A. Forty odd years. 
Q. Did you ever see and converse with him? 


) 
.< 
A. Very frequently. 
). Did you see and converse with him during the last few years 
of his life? 
A. Yes, sll 
Q. Upon what subjects 
A. Upun the subject of executing deeds, 
128 (. When was the last time you saw him? 
A. I can’t tell exactly ; the deeds will show; there were 
three deeds on one day. 
Are these the deeds you refer to? 


4 


(Witness is here shown three deeds from Allison, Nailor, Sr., to 
Catharine Conley.) hee 


\. Yes, si 
) Where were these deeds asknowledged ? 
A. At my office on F street, No. 1422. 
J. Did vou converse with Mr, Nailor on that day ? 
\. I did, sir. 
). What was his mental condition on that day ? 
A. Perfe ‘tly cood, sir. 
). What was his condition as to the use or effects of intoxicating 
liquors on that day? 
A. He was perfectly sober and showed no signs of intemper- 
ALICe, 
729 (). On what subjects did ‘ny converse that day ? 
A. Mr. Nailor complained of being unwell. He came for 
the purpose of executing these wer 
Q. Can you reme mber any conversation had with him during the 
last few vears of his lif 
A. No, sir; nothing, ae the exeeution of the deeds and the 
state of his health; he has told me he was sick. 
Q. What is your opinion of Mr. Nailor intellectually and asa man 
of business canacity ? 
A. Lalways regarded him as an uneducated man, but an active, 
enterprising business man. 
@. What was his. character in the community as to business 
capacity and shrewdness ? 
A. He was generally understood to be an enterprising, 
790 ~~ active business man, close in his dealings. I have frequently 
heard his character discussed all over the ward where we 


ym +} 


lived. 
| In your judgment was he capable of executing such contracts 
7 and deeds on the day that he did so before you? 
in| A. Yes, sir. 


Adjourned until Thursday next at 4 o’clock p. m. 
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By consent of counsel a further adjournment is taken until Jan- 
uary 5, 1880, at 3 o’clock p.m. 


JANUARY 5, 1880. 
Met pursuant to adjournment. 
Present: C. C. Cole, lsq., for complainants, and E. C. Carrington, 
Jr.,and Charles Thompson, Jr., for defendant; whereupon the 
fol cross-examination of witness, NICHOLAS CALLAN, 1s com- 
menced. 


By Mr. Coe: 
(. What other business than that of a notary have you been en- 
gaged in during the last forty years, if any? 
A. I have been and am now, besides a notary, commissioner of 
deeds for various States and clerk and treasurer of the county of 
Washington. | 
i). During what part of the life of Allison Nailor. Sr. did vou 


v ‘ 
know him most intimately, in the earler part of his life, or during 
his last Vear : | 

A. Irom 1540 or 1841; I recollect 1841 certainly. From 1841 to 
1854 or 1855 1 knew him very well. 

(). Did you hear of his leaving his family and going to live with 


Kate Conley * 
A. I heard. he left his family and went to live with a 


732 ~=6lewd woman without knowing her name. 
. Did you see much of him after you heard he had left 


his family ? 

A. Very little, sir. 

@. During the last four or five years of his life about how often 
do you think you saw him and spoke or talked with him ? 

A. I can say certainly four times. 

Q. Do you think it was much oftener than that ? 

A. No, sir. 

@. What sort of man generally was Mr. Nailor when you first 
knew him and up until, say, 1854 or 1550? 


A. He was an active business man, engaged in keeping livery 

stables, and a speculator in real estate, and a thorough business 
man, 

790 Q. Did you notice any change in Mr. Nailor’s appearance 


and business habits during his life ? 


A. Yes, sir; there was a very material change in his latter days. 

(. State, as near as you can, what that change was, how it affected 
him, and how he appeared in his latter days, in comparison to what 
he was when you first knew him. 

A. I have stated that from a very robust, active business man he 
became a mere skeleton, completely worn out; he could hardly 
speak intelligibly. 

@. How long before he died was he tn the condition last above 
described ? 


PILI I ALY = 5 a A 1 ~ " 3 , ‘ 
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A. I found him in that condition on each of f the times I saw 
704 him; I stated four times, but I can now say five times cer- 
tainly ; these occasions ran from the time he-left his family 

up to the time of his death. 

(Q. From the time he left his family up to the time of his death, 
state whether you saw him on any occasions without speaking with 
him or talking to him. 

A. I don’t recollect ever having done so; no doubt I have. 

©. Do you remember what you talked about with him on those 
five occasions you saw him, or any of them ? 

A. On one; the first, I think, after he left his family ; [ met him 
in the City Hall; he was sitting in a buggy; he appeared so very 

feeble and emaciated that I offered my services to help him 

5 out of the carriage. He declined my aid and spoke of his 
reverses and his bad health. On another occasion I visited 
him officially at the house of his son Allison. I went there to take 
his acknowledgment to a deed. He spoke of our long acquaintance 
and the certainty of his dissolution before long. | can’t fix the dates 
of these conversations. In this interview after I left the room I saw 
his son Allison, and remarked to him that his father was not long 
for this worl, l, and suggested to Allison to ask his father to make a 
| will ‘ This Was be fore. long be fore (tLWO Vears , probably), be- 
736 fore he acknowledged before me the three dee i! In controversy 
In this suit. | took the acknowledgement of a deed to some- 

body at that time. Another oceasion-was at his house in South 
Washington, on 13th or 153. Lam well satisfied it was 15th street. 
I went there with a Mr. McCabe, who was employed in the quarter- 
master general’s office, to take an acknowledgment to a dee a to Me- 
Cabe. He was “yc reclining on a sofa, quite feeble and unable to 
execute the deed in consequence of his infirmities. He remarked 
that he would examine the deed, and if it was all right would call 
at my office some days afterwards, but never called. The last occa- 
sion dny office was over the National Metropolitan Bank, 

tol probably fifteen steps from the door to thy othee, and he 
complaine: very much of having to climb up these steps, 

and he came to me because I always attended to such business for 
him. He complained that climbing up the steps completely ex- 
hausted him. He came to acknowledge three deed—I presume the 
three in controversy in this cause. The three deeds all bore the 
same date. He came alone. I don’t know, but I presume he signed 
the three deeds in my presence. He either signed or acknowledged 
the signature in my presence. The deeds were all prepared when 
he came there. In the deed recorded in liber 882. folio 408, the 
date in the first part of the deed is in my handwriting, and 


~] 


. ° 
Ne 


738  1n the certificates the dates, my name, and my seal, and my 


hame is subscribing Withess, are also In my oo 
This is also true of the deed recorded in E. B. P. No. folio 404. 
This is also true of the deed recorded in liber E. B. P. No 17, folio 
406. ‘The deeds were not read over. [I did not know who they were 
to; he did not tell me. We had no conversation about the propri- 
ety of making them. He never asked my advice about muking them, 


i he eye het 
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Iam quite —" that these deeds were all executed on the same 
day. I remember that a day or two after their execution Mr. Alli- 
son Rae tks ts mie'aburn one deed, and I said: “No, 
739 ~~ Allison, there were three.’ Mr. Nailor did not seem to be 
under the influence of intoxicating liquors at that time; there 


was debility of body. He engaged in business to my knowledge 
after he left his f family. He never said anything to Me at any time 
about the woman he was "ple saeeeers [ suppose I have taken one 


need acknowledgments of deeds for him before he left his family 


and some afterwards. L freq juently wrote deeds for him. In my 
a nO} | faye pally | |] liia eo ravwane} ne em hi boil i 
pon Weuneraliy did al nis CoOnVeVyaNncing lol 11m before he 
left his family whenever he had a deed to prepare himself. 


N. CALLAN 


Subseribed and sworn to before me this 5th day of January, 1880. 
IRVING WILLIAMSON, 


Kvamine ih mn ( rae dy. 


740 ~ Adjourned to meet January 6, 1880, at 5 o’clock p. m. 


ISSO, JAN’y 6. 
Met pursuant to adjournment, but the witness not being in at- 
tendance adjourned until Jan’y 7, 1880, at same hour. 


Depos tion of T’] LOLS Met abe for Complainants. ( Filed Jan. | L ISS1.) 
| JANUARY 7, 1880. 

Met pursuant , adjournment. 

Present: C. C. Cole, E Sq. for complainants, and Edward C. Car- 
rington, Jr., ee Chat Jes Thompson, Jr., for defendant; whereupon 

THomas McCaBrRE, a mepesione of lawful age, produced, sworn, 
741 and examined by and in behalf of the complainant, deposes 

and says as foilows : 

by Mr. CARRINGTON : 

(). State your residence and occupation. 

A. My residence is corner of 22nd and Virginia avenue. ] 
messenger in the office of the de - geataiagineate | have lived in 
Washington between seven all c eloh { Years 
@. Did you know Allison Nailor, Sr., deceased, and 1f so, for how 
long? 

A. knew him about four years. 

@. Did you have any business transactions with him: and if SO, 
state them. 

A. Thad. I made out a will for him and some two or three 
deeds. I used to sit with him sometimes in his house, and on one of 

these occasions he commenced to speak of his children, as 


742 they were around him, and he told me that he was going to 
provide for them by leaving them farms in Montgomery 
county. He told Ie that Ol) several OCCASIONS, and Ina subsequent 


eonversation he told me he would leave them the houses on D> 


ee atboottime A ‘ sa ir Sats 
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street and one on 12th street; the one on 12th street, I think, he 
left to Kate Conley. He told me he was going to make a will and 
leave this to them in the will. I asked him to let me make out the 
will, to give me the writing of it, and he did so. I made them out 
for him, and brought them to him, and he laid them by for that 
time, saying he hadn't time to look over them at that time, but he 
would look over them at the first opportunity, and told me 
748 ~— to eall again in a few days. I did so,and he expressed him- 
self tome in this wise: That he often transferred property 
on forms no better made than they were, but he expected they would 
be disputed after his death, and it would be as well to have some 
one else’s opinion on them, and asked me to PO Up to IF street for 
Nicholas Callan and bring him down. I went and brought Mr. 
Callan down. Mr. Nailor showed him the papers, and asked him 
his opinion as to their validity; whether they were legally made 
out, so that the property could be transferred by them. Mr. Callan 
made answer that there was no necessity for him doing that, 
744 = asthat he himself was fully competent to know whether they 
were legally made out or not. That ended the affair as to 
the papers; it turned into a desultory conversation, and Mr. Callan 
and myself left. I understood that Mr. Nailor sent them up to Mr. 
Carrington, and that Mr. Carrington considered it was better to make 
out new papers, as they didn’t cover the matter as well as could be 
done by a lawyer. 
@. How many conversations did you have with Mr. Nailor with 
reference to the transfer of this property ? 

A. About six or seven. 

(). What period of time was covered by these conversations ? 

A. Three or four months. 

(. Who was present during these conversations ? 
7405 A. Nobody, unless the children; unless on one oceasion 
Kate Conley was present. On other occasions, if she was 
present, she went upstairs. | 

(). How long was it from the time that he first talked to you on 
this subject to the date of the preparation of these deeds ? 

A. Three or fuur months. 

(). State if you saw him in the presence of these children ; and, 
if so, what was his manner towards them ? 

A. His manner towards them seemed always to be very affection- 
ate, he having them on the sofa and fondling them. THe seemed to 
take great pleasure in having them near him. 

Q. Did he converse with you or with any one in your presence 

about them ? 
746 A. He conversed with me about them as to their smartness 

and precociousness at their age, dwelling often on a little fel- 
low going through the yard and picking. up everything and saving 
it, if it was a nail or anything that way, which led him to say, as 
far as I can judge, that he would give him the farm in Montgomery 
county ; that he would make a good husbandman when he came of 
years. 
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Q. Will you state how these conversations with reference to the 
transfer of this property originated; that is, what would lead to 
them ? 

A. His physical illness. He would | be all the time saving that he 

hadn’t very long to live; that bas would have to do somethit ng 
147 for them—leave them something—so they wouldn’t be left on 

the world penniless. Then he stated to me what p roperty he 
would leave them, which, as well as I ean recollect, were the houses 
on D strect and the farms in Montgomery county 

(). Pid these conversations occur In the presence of the children ¢ 

A. Mostly in the presen the children. 

(. You stated that you rt prepared a will and subseque ntly 
deeds that covered the same property that the will embraced: what 
reason was there, 1f any, for the execution of these deeds in lieu of 
the will? 

(( Ybjected to by Mr. Cole, beeause it recites facts that have 

748 not been testified to, and because it has reference to a will 

which is not produced and the absence of which is not ae- 
counted for.) 


Question withdrawn. 


(). Did VOU hye ave any conve ‘rsation with him 1 reference to the 
will of which you spoke? And, if so, state it. 


(All testimony in relation to an alleged will is objected to unless 
the Salhne be produced Or its ee nce aa rly accounted for, and 
also because the testimony Is irrelevant.) 

A. Yes, SO far as to ask him for a description of ' the property 
which he gave me to the best of his knowledge, and told me that 

his papers were away from him, and asked me to go down to 
749 the record othee and tO CX mine the books. [ did so and 
PAVE a brie f eX: md: ition to the best of [my] knowledge, and 


upon the information and data obtained there, along with what he 
told me. I made the will and the deeds out. 
(). What property was this will to cover? 


(Same objection interposed. ) 

A. To cover the farm in Montgomery county. I think there were 
two farms oe I ean’t recollect whether the will covered the 
houses or not; to the best of my opinion, [ think it did. It might 
not have covered all of them. I think in the fie there was an 
vddition made of more property. | think the house On 12th street 
was an addition to the will. 

Was the will executed before he instrueted you to prepare the 
deeds ? 


(Same objection interposed.) 


700 Yes. 
(). At the time he instructed you to prepare the deeds did 


*; 


he say anything to you about the will 
A. I can’t recollect. 
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(. Did you have a conversation with him at any time with refer- 
ence to the validity of wills and deeds as compared with each other ? 
A. Yes; he spoke to me about the will, and said he thought i 
would be more binding to have the deeds as well as the will. <As 
far as he could judge, after his death, the disposition of the property 
would be contested in Jaw, and that it would be more binding to 
have the deeds as well as the will and harder to break. That was 
the parport of his discourse. | 
 &. During the times you refer to as having conversed with 
75] him on these matters, was he intoxicated or not? 

A. He wasn’t. He never spoke’ upon the subjeet when he 
was under the shght influence of liquor. He seemed to be a little 
cross When under the influence of liquor, and when he had taken 
a glass or two he would never talk on that subject. When I say 
under the influence of liquor, I don’t mean to say intoxicated either. 
) What was his mental condition ? 

A. His mental condition seemed to me to be always good, sound. 
Q. What evidence, 1f any, did you see of Insanity or imbecility ? 


(Objected-to as calling for the opinion of the witness.) 


A. Never seen any. 

(). What was the condition of his physical health ? 

A. It didn’t seem to be very good; he was sick occasionally. 

(). Did he complain much ? 
702 A. Yes; when his sickness came on he complained a good 
deal. | 

Q. What was the usual length of your visits to his house? 
A. Sometimes half an hour, sometimes an hour. I mostly went 
in the night. 

Q. To what extent did vou sée him use intoxicating liquor during 
these visits ? : 

A. Sometimes he would take 1t onee, sometimes twice,a half hour 
or so between. He would take a small quantity as a drink. 

Q. What do you mean by a small quantity ? } 

A. About two thimblefulls, mixed with water generally. 

@. What is your judgment as to his mental ability and shrewd- 
ness as compared with other men? 


(Objected to by Mr. Cole.) 


A. As far as I knew him, for the short time I knew him, I 
753 think he was very shrewd, with more than average business 
qualifications. 


(Cross-examined by Mr. CoLE: 


; 


Where were you born ‘ 
Edenderry, Kings county, [reland. 
). How long have you lived in Washington ? 
Between seven and eight years. 
How long have you been a messenger at the depot quarter- 
master’s ? | 

A. Since I came to Washington ; the same time. 


-_ 
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(). What business were you engaged in before you were so em- 
ployed ? 
A. IT was running a machine in David 8S. Brown’s print works 
Gloster City, New Jersey. 
@. How long since you left Ireland ? 
A. I left Ireland in 1858, November, or 1859. 
(. When did you first see Allison Nailor, Sr., and where? 
74 A. I think I went in to borrow a spade from him. I lived 
next door to him but one. It was about five or six years ago, 
| ouess SIX years ago. 
N Who introduced you to him °* 
A. 4 used LO be working 1) the oarden, which bal parallel LO his, 
| we used to talk across thi garden. It can't recollee 
itrodueed to him: the Salle that any otvner nel@hbor “wets ac- 
quainted ; there was no formal 
(). Did you continue to live as near him as vou have stated from 
the time you first knew him up until the time of his death * 
A. INO, Sir. 
(). How long did you continue to live next door but one to him ? 
A. Something in the neighborhood of two years. 
Oo (. Which one of you moved * 
A. I did. 
(). Ilow far did you live from him after he removed ” 
A. Up to 22nd and Virginia avenue. I guess it is a mile. 
(). How often did Vou see Mr. Nailor during the time you lived 


hext door tO him but one ¢ 
A. Almost every dav I wou 


ld see him. ( xcept when he would be 
sick. 
©. How much of the time was he sick 
A. I ean’t recolleet that. 
Did you go into his house often when you lived so near him 
CS. 7 
bout how often ? 
bout two or three times a week. Some weeks I wouldn’t go 
In at all. 
@. Did you continue to visit him at his house as frequently after 
you removed ? 
Tob A. NO, sir 
@. About how frequently did you visit him after you re- 
moved ? 
A. ‘The visits were not made uniform. Sometimes [ would be 


, 


a} V1SI1 more than Lhat 


— 


there twice in a week : sometimes I would 1 
often 11 ra month. 

(). Did vou never see him intoxicat 

A. | ean t Say ; it Is pretty hard LO at ne what intoxication 1S. 
have seen him under the influence of liquor; I can say that so far 
as | ean judve. 
(Q. How frequently? 
A. On three or four oceasions. 
(). Not more than that? 


. 
. 
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A. No, sir; he could be intoxicated unknown to me. I can’t de- 

fine intoxication. I knew he was under the influence of liquor. I 
never saw him falling. 

rey (). How often have you seen him under the influence of 
intoxicating liquor ? 

A. ‘Three or four times. 

(). Not more than that? 

A. Not more than that. When Tsay under the influence of liquor 
I don’t mean to call him under the influence of Hquor when: only 
drinking once or twice a small portion of whiskey. Those times I 
saw him when I say he was under the influence of liquor I didn’t 
see him drink; [ judged he was under the influence of liquor. 

Q. Did not a small quantity of liquor affect him ? 

A. No; I couldn’ say it did. 
(. Was he not easily affected by liquor 4 
A. I couldn't tell; I don’t think a small quantity of liquor had an 
appreciable effect on him when I saw bim drinking. 
195 (). Did he ordinarily take two or three drinks while you 
were present on each visit? 

A. Sometimes one, sometimes two; on oneoceasion he took three 
that I ean recollect. There was a good deal of time between those 
three. 

@. And you were generally present from half an hourtoan hour ? 

A. Yes; sometimes I would only 20 into the house and out 
again. 7 

Q. Did you observe very closely the quantity that he ordinarily 
drank at one time. 

A. Yes. 

Q. Always ? 

A. Whenever he drank before me I could always tell what he 
drank. 

@. Why did you observe so closely the quantity he drank ? 

A. I couldn’thelp but observe, sitting togetheras I mightsay. 
(09 QQ. How do you happen to remember, after the lapse of 
some years, that he generally drank about two thimblefuls at 

a time? 

A. Because he always made it a point not to drink too much, and 
to express himself in that way. 

@. Did he always tell you when he went to drink that he made 
a point of not drinking too much ? 

A. He didn’t tell me anything of the kind; but if I went to fill 
out for him he would make these remarks to that effect: if the 
quantity appeared to be above that mentioned he would remark 
that he couldn't take much. 

Q. What do you mean by “ filling out ” for him ? 

A. Putting it into the glass from the bottle or decanter. 

(). Did you generally drink with him ? 


760 A. Not always; sometimes. 
Q. How did you happen to pour out his for him ? 


A. He asked me. 
@. Where did he keep it? 
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A. In some kind of-a safe or bureau, in the kitchen or closet. 
(). What sort of ra vessel did he generally keep it 

A. Sometimes in a decanter ; sometimes in a demijohn. 

). Wasn’t there a bar in the house ? 

Bs NO, S11 is 

) iquors, &e., in a portion of 
l] ved next door but one to 


A.- Between band (Con L4th streel 
] - ] Oa : 5 —— ; ¢ 
d. | the time you knew him ? 
ww ft &. : Paley tar & Sess Pa oe - H ] i 
16] A. He lived there all the time I lived there. and all the 
time Lt knew him 
ic . : <i j ee i ae } ie oo vig ree ‘ eee 
(). Dic Vou Continue to Know nim down iL) the tlme of his death 
A. Aah Bs 
| a e.7 ee . | , f ‘ +> sao ‘ > : is . >? + > . E 
J. And you are cerrali that no groceries or iquors were kept for 
) i] Bw ree Sica “aueitee % eee aa . ] . ‘ 
sale or sold in that house during any part of that time? 


“) 


\ To sav that es, ere ey « — 
ra sa bat ehipnatically there was none. 
1 es. ) 
during (hat time 
A. Yes. 
(). Who else did you see there except Mr. Nailor ? 
A. I seen the help, a servant g@irk and sometimes a colored man 
| ’ +] i ‘ " + BY } ° Pyvs tia : f\ VY? {" 4] ] . 3 ‘hI < . : 
V tLOe Name Ol OH; SOINetImMes sOMe OF the other nelg@hpors YON & 


(). Anybody else? 
162 A. I seen Mr. Callan there once. 
(). Anybody else 


A. I don’t recollect. 
d. Do you know Kate ( onley i 
A. Yes. 

. Did vou ever see hi r thre '¢ 
A. Yes. 

). How often ? 

A. Couldn't state how often. 


> 1] , ] Caer, TRCEE ’ , . o + 4] F : ‘) 
erally See ner wnen Vou wens tnere 


) 
t = ° 

' } Pe satel ee Loe anit est + ~~ ] 
A. Seemed to be doing the work of the house, ASSIStING’ 1n 1b, ANG 


taKING Care of the children. PURO TEES I seen het lLronine. 
i] ’ 
(J. Did she seem to have Charge O » hou ehkeany other house- 


). How lone have you known her? 
763 A. Some length of time. I knew Mr. Nailor. 
~ Resin and where did you first see her? 
A. The first time I went into the house. 
QO. W cee was she doing on that first occasion 
28—223 


») 
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A. I can’t recollect. 

(). Were you introduced to her? 

A. Not formally. 

(). Was she generally present when you conversed with Mr. 
Nailor? 

A. Sometimes she was and sometimes she wasn’t. 

(. Do you remember whether she was ever present when you 
and Mr. Nailor were talking about the deeds or the will ? 

A. She might have been ence or twice. | 

(). Did she take any part in the conversation about them ? 

A. I don’t recollect that she did. 

(). Do you recollect that she did not? 
(64 A. I can’t swear positively that she didn’t either, no more 
than on one occasion she went up stairs when we got talking 

about it. 

(). From her appearance, about how old should you say she was 
when you first met her? 

A. In the neighborhood of thirty. 
? 


(). Of what nationality is she < 


vu 


({ ybjected LO by Mr. Thompson.) 


A. I couldn’t tell what nationality she is—in my judgment she is | 
[rish. 
(). Who first mentioned the subject of making a will or deed, you 


or Mr. Nailor ? 
A. Mr. Nailor. 


(). About when was this? 

A. About three or four months before these papers were made 
Out. | 

(). What papers do you refer to? 


# 
A. The will. 


(). Where is that will? 
A. I don’t know. 
(. What did you do with it? 
760 A. Gave it to Mr. Nailor. 
Q. Did vou e- er prepare any other paper for him except 
the will? 
A. The deeds. 
(). What deeds ? 
A. The deeds of his property, farms in Maryland and some 
houses here in the town. : 
(). Do you mean to say that you prepared the deeds for the prop- 
erty 1n controversy in this suit ? 
A. I do. 
(). In what year was this? 
A. I ean’t say what year 1t was—it was three years ago. 
Q. Do you know that Mr. Nailor executed the deeds prepared by 
you? 
A. I don’t think he did. 
©. Do you know whether he did or not ? 
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A. I know that Mr. Nailor decided against them; they did 

{ 766 not fill up his legal conceptions in reference to a ood legal 
transfer of the property. 

2. What was the particular objection made to them ? 

A. Well, I will state his own words: that he transferred property 

often on deeds no better made out than they were, but at the same 


—_ 


time he thought it best to have a regal open on it, and he sent 
me for Nicholas Callan,and I brought Mr. Callan down; he asked Mr 
rs Callan to look at the papers and gi ‘him his opinion as to whether 
| they were good in law; Mr. Callat ie answer that there was no 
necessity for him to do that, th: ‘ike Nailor = fully competent to 
: ie judge of them himself. t hat dropped the whole thing there. 
167 Q. Then Mr. Callan refused to give him any advice in re- 
lation to them ? 
A. Yes. 
(). Did Mr. Callan read the deeds as prepared by you? 
\. I don’t think he did. 


(). Was he told by you or Mr. Nailor what the ebject of them 


was ? 
| A. I think Mr. Nailor told him the object. 
| @. When Mr. Callan refused te give him any advice in relation 
| to the deeds, what did ke Nallor say ? 
- ie A. He acquiesced in his judgment. 
| (). How many of the deeds were there ? 
: A. I think there were three or four. 
gs (). What did Mr. Nailor do with them then ? 
| A. I think he sent them here to Mr. Carrington. 
@. What makes you think so? 
| 768 | think so from ee ee ; I think I brought 
them up to Mr. Carrington ; no, I don’t think it was me. 
(). Well, then, how did you get the impression that Mr. Nailo 
sent them to Mr. Carrington ? 
A. I think I heard him speak of sending them: 
wal Without compleiing the cross-examination of witness McCabe 
idjourned until to-morrow, January 8th, at 2 o’clock, p. m. 
JANUARY 8, 1880. 
Met aber ee nent. 
P resent: ©. C. Cole, > SQ., for paras nants, : und Gen’! Rutherford, 
Kk. C. Carrington, Jr., and Charles Thompson, Jr., for defendant ; 
whereupon the cross-examination of the witness, Tomas McCaBe 
bo Is resumed. 
769 ~=By Mr. Cole: 
| () To whom did vou hear him speak of sending them ? 
| A. To Kate Conley. 
| (). When was that? 
| A. Some time after Mr. Callan | was] there. 


). How did he happen to tell Kate Conley that? 
| A. I can’t recollect. 
About how long was this after Mr. Callan had been there? 
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A. The interval of time was so short I couldn’t say; it wasn’t very 
long anyhow. 

Q). On the same day? 

A. No, sir. 

Q. W hat other conversation, if any, did Mr. ‘.ailor and Kate 
Conley have in relation to the deeds at the time you say he told 
her that he had sent them up to Mr. Carrington ? 

A. None that I can recollect. 7 

| Then you do not know, of your own knowledge, whether 
770 =Mr. Nailor ever executed the deeds you prepared and de- 
livered to him? 

A. Only so far that he asked me to be a witness at the making of 
the will, I think it was. } 

Do you know, of your own knowledge, whether Mr. Nailor 
ever executed the deeds you prepared and delivered to him * 

A. I don't. 

Q. You speak of writing a will for him; was that before or after 
you wrote the deeds? | 

A. Before. 

Q. How long before? 

A. I can’t recollect that either; a few months, I think; a short 
time; it might be two or three months. 

(. Did he execute that ? 

A. | wasn’t present at the execution of it. 

@. Do you know that it was executed? 


.¢ 
A. Can’t say that I do. 
vil (. Who asked you to prepare the will? 
: A. Mr. Nailor. I think I got that will recorded for him ; 
I know [ got some papers recorded for him; whether it was the deeds 


or the will I can’t recollect. 
Q. Where did you get it recorded ? 


(Objected to by Mr. Carrington on the ground that the question 
assumes what the witness did not say.) 
¥ 


A. In the office of the recorder of deeds. 

@. When ? 

A. It is nearly two years ago, to the best of my recollection. 

(). Can you not state whe ther it was the will or the deeds that you 
got recorde d? 

A. At this time I can’t recollect. 

Q. Can’t you remember whether you took one or three papers 
to the recorder to be recorded ? 

= [ think it was one. 


‘i Well, there were three of the deeds, were there not? 
| rq So I think. 
Q@. Did you talk with any one else besides Mr. Nailor about 
writing the will for him ? 
A. I might have spoken to this woman when she was present on 
one of these occasions. 
Q. Was this before or after Mr. Nailor asked you to write the will ? 


a 
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A. After. 

). How long? 

A. I couldn’t say how long. 

. How did you first learn that Mr. Nailor contemplated making 
a will? 

A. | think | have answered that question in the foregoing testi- 
mony; I said that when his children were playing around him 
sometimes that he would speak of making a provision for them; 

that he would remark that he wouldn’t expect to live 

7i9 ~~Very long, and that he would make a provision for them be 

fore he died by leaving the farm or farms in Montgomery 

county to the little boy and the houses to the girl; something in 
that line. 

(). ‘Phen didn’t you sug 
would be to make a will? 

A. Mr. Nailor wouldn’t take no suggestion of that kind from me; 
therefore I didn’t do it. 

(. Why did you not? 

A. Because, as I said before, that from a personal knowledge of 
hin I knew he wouldn’t be guided by me; neither did I want to in- 
fluence [him ]. 

(). Were you very careful not to influence him * 

A. I thought nothing about It. 

Q@. Did you not request him to let you prepare a will for 

him ? 
i/4 A. Yes; after he had come to the the conclusion to make 
One. 
(. Did you also request him to let you make the deeds? 
As ee. 

(. How much did Mr. Nailor pay you, if anything, for writing 
the will and the deeds ? | 

A. Forty dollars altogether. 

(. Are you a lawyer? 

A. ITean’t say Tam. I baven’t that 

(). Are you a notary public or any ol 
the acknowledgment of deeds ? 

A. No, SI}. 

(). Were you at the time you prepared these ? 

A. No, sir. 

(). Were vou ever? 

A. No; but I have made out a deed before that, a deed of my own 
house in Gloucester City, New Jersey. 


‘C- 


vest to him that a 2ood wav to do that 


pretension. 
her othice- authorized to take 


Q. Is that the only one you ever wrote before ? 
(io A. I think I have madea couple of more, but I can’t recol- 


lect who they — for; in the same town I have been an ocea- 
sional reporter there for the New Jersey Press. 
(). Were those all you ever wrote before ? 
A. That’s all, I think, in regard to land property. 
Q. How did Mr. Nailor come toemploy you to prepare such papers 
for him when you were not skilled in business ? 
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A. I considered myself skilled enough to make them out. [think 
I have stated before how he came to employ me. 

Q. Heemployed you at your request, as [ understand ? 

A. Yes, sir. 

(). Did he make no objection LO paying you forty dollars for writ- 
Ing them ? 

: A. No, sir. . 
776 (). Did he ask you what your bill was and voluntarily pay 
you, or did you have to ask him for it? 

A. It came around in a desultory conversation which I had with 
him in the house a short time afterwards, and he spoke of the papers 
not being used, but at the same time I was entitled to whatever con- 
sideration that I lay claim to that would be reasonable. I told him 
then I thought it was worth forty dollars, and I made .a remark at 
the same time that 1 thought a lawyer would charge him twenty- 
five dollars for a single paper. He agreed to it. : 
. How did he pay you? 

A. He paid me two twenty dollars; twenty dollars each time ; two 
times. 

@. Money or check ? 

A. Money. 

@. Did you receive it directly from him ? 
177 A. Yes. 
). Anybody else present ? 

A. No, sir: unless his children. 

(). How long after you wrote the deeds did he pay you ? 

A. It might be about four or five weeks, to the best of my recol- 
lection, the first payment. 

(. What time of the year? 

A. I think it was in the spring. 
Q. What year 

A. About a cor up of Vears ago. 

@. When Mr. Nailor talked with you about making some provis- 
ion for the hikiean that were there at the house, did he say any- ‘ 
thing about giving Kate Conley anything ? 

A. I can’t recollect. 

Q. ‘To whom was the property willed in the will which you pre- 
pared ? 

A. I think it was to Willie Earnest and Sarah Edna, his son and 
daughter ? 

. Was Kate Conley mentioned in the will? 
[ can’t positive ly state. 
Did you ever write any other will except that one? 


118 
No. sir: but Mr. Nailor dictated some of that will him- 


A 
A. 
Q. 
A. 


self to me; pews a copy down that he said one of his sons had 


made. 


J. Did he say which son ? 
A. Yes, sir. 

). Which one was it ? 

A. Allison, Jr. 

(). Did l yo go by that? 
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A. As far as I can judge, I did. 

Q. Did you follow it substantially in all particulars ? 

A. Well, no; I don’t think I followed it substantially: I used a 
little of my own judgment. 

(). Were the persons to whom the property Was elven the same 
in the one which you prepared as in the one he eave you, which he 
said his son Allison prepared ? | 

A. Yes, I think the will Allison prepared covered only the 
79 property over to the two children. I think the one I pre- 
pared might have covered Kate Conley; I can’t recollect. Mr. 
Nailor further told me that this gentleman, Mr. Clash Nailor, ex- 
pressed himself that he was glad the children were getting the prop- 
erty instead of Allison having it all. 
Q. What property was included in the will you prepared ? 

A. I think the two farms in Montgomery county and the houses 
here on DD street—the farms to the boy, the houses LO the orl, 
©. To whom were the three deeds made that you prepared ¢ 
A. To the two children and to Kate Conley, as far as I can recol- 
(. One deed to each ? 

A. I ean’t recollect. 

7 @. What did you do with the will that Mr. Nailor gave 
130 you, which he said was prepared by his son Allison ? : 

A. I returned it to him after I used it. 

@. Did Mr. Nailor give you any reason why he did not use the 
will prepared by Allison, instead of having another prepared ? 

A. I don’t think I stated that he prepared another will; the deeds 
[ had reference LO. 

(). Have you not sworn that you prepared a will for Mr. Nailor, 
and that you prepared it by one which he brought you, which he 
said his son Allison had prepared ? ; 

A. Yes. 

®. Now, did he give you any reason why he did not use the one 
which he said hisson Alhson had prepared, instead of having you 
write another? 

A. I ean’t recollect that he did. 
781 . They were alike, were they not, substantially ? 

A. I can’t swear to that at this time. I think there was 
some little difference in the wording. 

(. No difference which you now remembe 

A. Yes; I say there was a difference. The will which he said 
eame from Allison Nailor,Jr., had on it Allison Nailor alone, and | 
remarked to Mr. Nailor that Allison Natlor, Sr.. should have been 
on it. That is about all I recollect. 
©. When did that will have Allison Nailor on it? 

A. Somewhere in the begin-ing of it. 

(). When you write a will how do you commence it—what is the 
introductory clause of it? 

A. I went by the copy that Mr. Nailor gave me. 
782 ©. Who told yon that Mr. Carrington thought the deeds 
| you had written better not be used, but others could be pre- 
pared by a lawyer to cover the matter better ? 
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A. I think, to the best of my recollection, Mr. Naylor spoke of 1 

@. Did Kate Conley tell you so? 

A. She might have done so. 

Q. Who took the deeds from Mr. Nailor to Mr. Carrington’s 
office ? | 

A. I swore yesterday | thought L did, but I didn’t. I do not 
know who did. | 

@. Did not Kate Conley take them ?) 

A. I don’t know, sir. 

Q. Didn’t you ever.hear who took them from Mr. Nailor to Mr. 
Carrington ? : 

A. No, sir; I did not. 

(. Nobody ever told you who did ? 

A. I don’t recollect that they did. 
@. How did you learn that they were ever sent to Mr. Car- 


). 
rington’s office ? 
189 A. The first I ever learned of it was from Mr. Nailor him- 
self, | 
(. Who else ever told you? 
A. I think that Kate Conley told me also. 
(). Now, didn’t she tell you that she took them herself to Mr. 


Carrington ? 

A. No, sir, she didn’t tell me anything of the kind. She might 
have told me at some period afterwards. 

(). We LI, hen, she may have told you at some time that she did 
take them to Mr. ¢ ‘arrington’s office? 

A. Yes. | 

(). About how long ago a" she tell you that? 

A. I really can’t recollect how long it is. 

(). Before or since the institution of this suit ? 

A. I think it was since 

@. Do you remember about when this suit was brought? 
754 A. I recollect reading about 1t in the newspapers. I can’t 
recollect how long it was ago. I think it was in the “ Post.” 
@. How lone after the institution of this suit was it that Kate 
Conley told you she had taken the deeds to Mr. Carrington ” 

A. I didn’t say she had told me that; I said she might have told 
me. : 

Q. Can’t you remember whether she told you so or not? 

A. I cannot. 

(. What is your best recollection on that subject ? 

A. The best recollection on that subject that I can eive is that 
when I was told I was to be a witness in this affair, and come down 
here to give my testimony, and also to Gen’l Rutherford’s, | might 
haye learned it then. have no positive memory that she told 

me. | 
780 . Did you ever hear that Kate Conley took the deeds to 
Mr. Carrington ? 

A. I can’t swear that I did. 

Q. How long after this suit was brought before you first saw 
Kate Conley ? 


CATHARINE CONLEY 


A. It wasn’t long. I can’t 
(. Where did you 
brought ? 


A. I think she came up to my 
(). How often have you seen her 


\. Several times. 

). Say about how many 

\. About a dozen. 
Wher 


*) 


J). Any p lace else ? 
A. Not that I recollect. 
@. How often have you 
A. ‘Two or three 
756 a 5 
A. She asked ne 
). Did you come with her 
1. Onee, I think, | did. 
). What did you 
A. We didn’t talk 
my testimony. 
) Did you 
A. Yes, sir. 
Q. Who wrote it down * 
A. I think Mr. Carrington 
@. Did you swear to it? 
A. I don't know. I can’ 
(). Who were present ? 


about 


ever give vour 


A. She was present, | think 


). did yeu see her ge ly % 
\. Seen her here, at Gen’! Ruthertord’s, and at he 


see her 


seen her 
times, | 
Hlow did you happen 


to come to t 


talk about when here 
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Q. Did you give your testimony again at Gen’l Ruther- 
ford’s : 
I don’t recolleet. 
How often have you seen Kate Conley at her house since this 
was brought ? 
About nine or ten times. 
Not more than that? 
I don’t think it was. 


*> 
- 


} 


Have hot you and she talked cl vood deal about this ease ¢ 
Not a great deal. ; 
(). Have you ever expressed your opinion to her as to whether 


she could succeed in holding the property ? 
A. I may have done so, but I don’t recollect. 
(). Hasn’t she ever asked you what you thought about her pros- 
‘ts of succeedin. In the case? 
A. No; I don’t think she has. | 
). Did you see Kate Conley after the death of Mr. Nailor, and 
fore this suit was brought ? 
A. I may have. I can’t remember exactly whether I 
hot. 
159) (. You know her quite intimately, do you not? 
A. I don’t know what you mean by intimately. I know 
her the same as any neighbor I was living near, going into the house 


occasionally. 
(). Hlow near do you live to her now? 
A. Ten squares in a direct line, about. 
(.). How far is it to FO by the streets in the ordinary Way ¢ 
A. About four more squares. 
i 
(. How long have you lived where you now do’ 
A. I think in the neighborhood of four Vears. 
(). Is kate Conley friendly and intimate with your wife? 

A. They knew one another, of course, on account of living near 
to one another for about two VCars. 

(). Do they Visit and call Upon each other? 

A. I don’t think my wife has been there since the funeral 
790 of the children, so far as Call recollect. She May have been 
there onee. 
et 
»never been to your house ? 
she has. 
How often ? 

A. Three or four times—more than that, six or seven times. 

(). What did she come there for? 

A. When me and my wife was worn out watching a baby which 
two doctors had given up for death, an old woman living next door 
brought her in, and she tended that child and helped, I believe, to 
bring it from nearly death to life. She sat up with it, and did alla 
woman could do for it. 

@. When was that? 


sti oe PN ee, LN : 
OTERO TINE BIA RO 


2 ani Si ee 
5 AR Sh Sie be 
am eel ati dt a 


CATHARINE CONLEY VS. RACHEL D. NAILOR ET AL. 22/ 


A. Not long after I moved. into where I was living, next door to 
her but one. 
J. That was while Mr. Nailor was living there? 
A. Yes, 


Las she never 5 Se to vour house Ol) anY other occasion ? 


r 


Q. When and how often ? 

A. About half cl doze 1) times. 

Q. For what? 

A. That I couldn’t say, except one time she came to tel 
this case, once Or iwice. 

Q. Didn’t she come sometimes to eall on your wife ? 


A. T can’t say she did; she came more ostensibly to see the chil- 
dren, as far as I could jude 

(). \\ [] Vou | Very KI] LN Vell is h ] do vou not? 

A. Y¥« 

@. And you would like to s r succeed in this case ? 

\. [am on re, as fat mi - peak truth as fai 

cl L110 l lo O Wron My hoor 
(92 { Ss mal lal LO bit = “UCU Or lot 
(). Are not your sy! | n this matte 

ne have no sympathies. 

Q. Do you not think that she ought to sueceed in this case ? 

A. I don’t think anything about it for a moment. 

(. Don’t you hope she will? 


\ 
A. piIpERAE RS [ have no hopes about it at all, good, bad, or in- 
different; neither hopes nor fears. 

(). Did aa ( ‘onley come to your hot 
sick child before or atter you prepared 
Nailor ? 

A. | believe I stated that she did this a httle after I moved into 
the place next door bet one to her. It was before [ prepared the 
deeds. 

. Did you know Mr. Nailor at that time? 

A. I knew him to have a talk with him, and perhaps had 
793 been in his house onee or twice before that. 

(). Mr. Nailor seemed to be weak and sickly nearly all the 
time, did he not? | 

A. No; 1 can’t say he was. I have seen him driving out himself 
In his buggy many a time. 

(). Didn’t he rae always complain of being sick ? 

A. No, sir. 

Q. Didn’t he habitually comp la n of his physical condition and 
say that he had <p long to live? 

A. That would be when he sey be sickly, feeling unwell, and 


not at other times. 
: @. Well, wasn’t that a great part of the time? 
A. I ean’t say it was; there used to be long res between 
those times; I used to meet Mr. Nailor driving in his buggv; when 


in health he didn’t complain at all. 
194 Q. Did he do any work or business while you knew him? 


225 CATHARINE CONLEY Vs. RACHEL D. NAILOR ET AL. 


~ 


Ye 

). What 4 

A. I knew him to chop hard oak wood with an axe. 
(.). How much ? 


S, Sir. 
) 


au ; 

A. I ecouldn’t say how much. I suppose what done. — the fire to 
make kindling wood. 

Q. How often did vou see him chopping wood ? 

A. (on several OCCASIONS, 

Q. What other work or business did you ever know him to do? 


A. I knew him to start out with his children to his farm in Mary- 
land and come back with them. 

Q. When he told you that his papers’ were away from him, where 
did he say they were? 

A. I don’t know as he ever told me that. He spoke of sending 

them here. I thought you had reference to the deeds. I 
795 ~~ think he said the papers were with Mrs. Nailor. 

Q. Did Mr. Nailor ever tell you that he had conveyed some 
property to the children prior to the time you prepared this will 
and these deeds for him? 

A. Yes, I think he did. 

() What did he say? 

A. I think, from the tenor of his conversation, he said he had 
conveyed the house he was living in on 14th street, as far as I can 
recollect. 

. To whom did he say he had conveyed it? 

A. My Impression is that he said he had conveyed it to the little 
boy. 

Q. Did Mr. Nailor leave the impression upon your mind by what 
he said to you at the time you were preparing the deeds that he 
intended to execute the will and the deeds both? 

| A. I ean’t say that he dia. 

796 Q. Didn’t you say on yesterday that he said he thought it 
would be more binding to have the deeds as well as the will? 

A. Yes; that was after the will was made 

(). Did you ever see Kate Conley before the time she came to your 
house and took eare of your sick child? 

A. I think I did. 

). When and where? 

A. At the door-step of her house. 

). Was that the first time you ever saw her? 

A. I can’t recollect now the first time. It probably was. 

). When was that? 

A. A short time after going to live there. 

3 Speak to her at that time? 

A. No, sir. 

). When did you first see her to speak to her? 
A. On the occasion of her attending the ehild. 

197 @. Did you know a: the time you were ealling at Mr. 

Nailor’s that he was a married man and had a wife living? 

A. Neither the first nor second time I didn’t know. 


7 


Ed 
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Q@. Did you know it before you prepared this will and the deeds ? 
A. I can’t reeolleet what time I knew it. 
@. Did vou know at the time, or before you prepared this will 
and these deeds, that Mr. Nailor was living there with Kate Conley? 

A. Of course I knew he was living with her. 
@. Did vou understand her to be his wife? 

A. Fron. what I saw her doing, she was acting that part. J saw 
her nursing his children, as I supposed them to be. and him when 

he was sick; very kindly, too. 
198 @. Did vou understand her to be his lawful wife? 
A. Thad no knowledge one way or the other of it. 


iy 
— > 
? 
; 
i 


@. What did you hear from others in regard to that? 
A. I may have heard that she wasn’t is wife. 
Q. Don’t vou know that you heard so? 


) 
A. IT may have heard it; very probably did. I have seen dinners 
coming there from his son’s house. 

(©. How do you know that they came from his son’s house ? 

A. I seen the buggy that T knew used to be in the stables going 
there, and by the conversation that would sometimes ensue about 
the quality of the dinner or supper. 

(). Bugey from whose stables ? 
A. Mr. Allison Naulor, Jr. 
(). You never saw his son go there ? 
A. No, sir. : 
199 (). Did hot Mr. Natlor tel] you at the time you were about 
to draw the will and deeds that he eould not FLV VOu a de- 
scription of the property because his wife had the papers ¢ 

A. Yes. 

©. Did you understand him, then, to refer to Kate Conley or to 
some person else as his wife ? . 

18 No: didn’t understand him to refer to Kate Conley. 

©. Was not Mr. Nailor sick in bed at the time you wrote the 
will ? , 

A. I couldn't Say he was, because [ wasn’t in the house when I 
wrote the will. 
J. Did you not understand that he was sick in bed at that time? 
\. I don’t think he was. 
). Do you know the woman by the name of Kline or Kine? 
A. Yes. 
(). Where does she live? 
A. I think on 14th street. 
OUU ©. What relation are you to her, 1f any ‘ 
A. None whatever. | 
). Do you know her well? 
A. J don't. 
Do you know her as well as you do Kate Conley ” 


d. D 
A. No 


;, 


(). Did you ever know of Mr. Nallor’s having an improvement 
bond of the city of Washington for $500, or thereabouts ? 

A. I know nothing about it. 

Q. Did you ever see such a bond in his possession ? 
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A. No, sir. 

@. Or in the possession of Kate Conley? 

A. No, sir. 

©. Did you ever hear Kate Conley say anything about such a 
bond ? 

A. No, sir. 

(). Are vou a member of any church? 

A. No, sir. 

(). Do vou know whether Kate Conley belongs to any church ? 

A. I have no knowledge that she does. 

SO] (). What is your religious belief ? 

(Objected to. ) 

A. It would take mea long time to tell you my views. 

@. Do you believe in the existence of a Supreme Being ? 

Av I do. | 

(. Do you believe in a state of future rewards and punishments ? 

A. That was what my father educated me to, and I still retain 
some of his teachings. 

(). Do vou retain them to that extent ? 

A. Yes, sir. 

Q. Then vou do believe in a future state of reward- and punish- 
ments ¢ 
A. Certainly. 

Redirect by Mr. CARkRINGTON : 
(). Where did you live when you first came to this country ? 
A. New Orleans, Louisiana. | 
(). When and why did you leave there ? 
802 A. I left there so as I wouldn’t be pressed into the rebel 
army. 

@. Where did you go then ? 

A. IT went to St. Louis and joined Ist Missouri infantry, under 
command of Frank P. Blair; afterwards changed into artillery ; I 
served during the war, and was honorably discharged. | 


THOMAS McCABE. 


Subseribed and sworn to before me this 8th day of January, A. D. 
1880. | 
IRVING WILLIAMSON, 
hLxaminer in Chancery. 
THoomMas McCase, being recalled, says: 
By Mr. CARRINGTON : 
@. You speak of copying or using a certain will that was shown 
you by Mr. Nailor in the preparation of the will you prepared 
803 for him; look at this paper and say if it is the one you refer 


to ? 


(Paper handed witness, and is here filed, marked C. C., No. I.) 
A. It isn’t. 


yi 
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CATHARINE 


Cross-examined by Mr. CoLe: 


@. Do you know in whose handwriting this paper is ? 
A. I decline to answer that question. 
. Do you know in whose handwriting it is, of your own knowl- 


A. I decline to answer. 
(. Can you recognize the handwriting of this paper ? 
A. I recognize Allison Nailor’s name there. 

Q. Is that all you can recognize ? 

A. I decline to answer that question. 


Q. Did you ever see this paper before; if so, when and where ? 
A. I think | brought that paper to be recorded. 
S04 (Mr. Cole requests the examiner to certify the testimony 


to the court, for the purpose of obtaining its order in the mat- 
er of the refusal of the witness to answer to three questions, as 
shown above.) | 
Adjourned to meet on January 10th, at 3 o’clock p. m 


JANUARY 10, 1SS80. 


Met pursuant to adjournment, and, in consequence of the absence 
HL ’ ‘ , cre a 

si of the witness, adjourned until a dav to be fixed. 

Ry S04a hehibit CC, No. 1, filed with Testimony of Thos. McCabe | ( page 
(# 92). Irving Williamson, Lxaminer 

(= : 7 


In the name of God, amen. 

[, Allison Nailor, Sr., of the city of Washington, District of Colum- 
bia, being of sound & disposing mind and memory, and considering 
the uncertainty of this life, do therefore make, ordain, publish, and 
declare this to be my last will and testament—that Is to say: 

First. Upon my death I be agi buried, and that after my 
funeral expenses and lawful debts are paid I give and devise to my 
son, Wilhe Ernest, my farm, situat ted in Montgomery county Mary- 

, land, which ts fumiliarly known & called “ Friendship,” & 
S046 which contains 100 acres, more or less, said farm now being 
occupied by Mr. Floy Beans, as tenant. 

Second, l give ae devise to my daughter, Mary Edna, part of lot 
No. 12 juare No. 258, situated on “ D” street N. W., in the city of 

ances Distrie of Columbia, with and including the improve- 
ments thereon, which consists of 2 two-story brick houses, numbered 
respectively 1510 and 1512. 

I also give and devise to my said daughter, Mary Edne, part of lot 
mo. ii, square No. 258, situated on “ D” street N. W., 1n the elt Ly of 
Washington, District of Columbia, with and including the improve- 
ments thereon, which consists of 2 two-story brick houses, numbered 

respectively 1314 and 1516. 
SOs ¢ | also give and devise to my said daughter, Mary Edna, 
pa rts of lots Nos. 2 and 2 20, in square No. 293, situated on 12th 
treet N. W., in the city of Washington, District of Columbia, with 
ee including the improvements thereon, which consists of a two- 
story brick house numbered 306. 
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[ also give and devise to my son, Willie Ernest, thirty (50) acres 
of woodland, situated in Montgomery. Co., Md., purchased by me 
from Horatio Trunnell, and being part of Melkubbin’s farm, com- 

monly known as the 30-acre lot, bordering on the new county road, 
and running to the Met ropolitan railroad. 
-Lalso devise to Catherine Connolly, mother of said children, the 
farm | isnthaned from Patrick O'Connor at - heirs, contain- 
804d ing one hundred acres, more or less, situated in Mont tgomery 
county, State of Maryland, and which sais the farm of 
Frank Perry’s. 
SO0+te Likewise I make, constitute, and appoint Catherine Con- 
nolly executrix of this my last will and testament, hereby 
revoking ail former wills by me made. 

In witness hereof T have hereunto subscribed my name and 
affixed my seal this 31st day of December, in the year - Lord 
one thousand eight hundred and seventy-seven. 


ALLISON NAILOR, 8r., cack 


Subscribed by Allison Nailor, Sr., the testator named in the fore- 
going will, in the presence of each of us; and at the time of making 
such subscription the above instrument was declared by the said 

testator to be his last will and testament; and each of us, at 
SU4 f the request of sald testator and 1) his prese nce ot euch other; 
signs his name as a witness thereto. 

Witness. 

JAMES ALMAN. 
VALC OLM DOUGLAS. 
C. M. HAMMETT. 


Deposition of Bridget Aye for Di fendant. ( Filed Jun. ce LSS1.) 
JANUARY 13, 1880. 


Met pursuant LO agreement ot counsel, 
805 Present: Gen'l Rutherford and I. C. Carrineton for com. 
plainants; whe reupon BripGer KyYyNE,a witness a lawtul age, 


produced, sworhb. and examined by and In behalf of the defendant. 


— 


deposes and Says as follows: 


By Mr. CARRINGTON, Jr.: 
). Where do you reside ? 
A. On I4th street between B and C southwest, Washington, D. C. 
Q. How long have you lived there? 
\. About six weeks. 
). Where did you live before that ? 
\. On Kx street between 20th and 21st street-. 
J. Do you know Isxate Conley ? 
A. Yes, sir. 
2. How long have you known her? 
A. Since she came to the country—the last sixteen years. 
Q. Where did she live when you first knew her? _ 


= Ve eet Fe 
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A. At our house. 
Q. Where was that? 
A. On Ks street. 


a live with v ' ee 
(). Llow long did she live with you there, and where did 
} ‘ 7 ., : : ‘ : 
806° she go after she left ? 


} } 1 } 2 ¥ ° 
A. About a couple of months, I believe, and then she went 


pe ee 


to live on J6$5 street, near K, I think, with a lady by the name o 
Mrs. Hunter, in service 


A. About a year and a half—seventeen or eighteen months, any- 


i> 
‘ 


a ae Se 4 7 | : 
eeted to DV Mr. Cole because It Calis Io the Opinion of the 


herself like a niee, proper, decent Cr. 


4 ly y , ‘ . , é . eS 
©. In what manner did you discover her relations with 


i 
ri} | | ga ] Bye Le — ee ] te — : . ‘ Tia 
A. Throuch a friend of mine who had come out where I was liv- 


. ’ i > 7 } , ee , ’ | ie ° 
‘ ‘ | : | ‘ i-tyv¢ vat ae »y* ‘)} } t i) \ 7 ¢ iva \ ‘ i Bawe, 
Ing, and i Was asking for her, and he toid me she had been LIVIN? 
fe | N; 
with Mr. Natlo1 
] ] } } ] é ) 
(). What did Vou ado then 
rent r . +} +> ¢ . 4 > 
. & Phi neXt tiie Cam MNto Washington | went to see hel 
ae i}. : | ; ) 
() Did you taik WIth ner ab . tA matter ! 
Pe as Ce ok — 
A. Well. | Was a ione time there before she would see me: she 
a Be Se ee ee See caulk Th -aadek cecilia a a 
Gian & Want to See me. boid the ib i Was GeLrermihned to see ner, 


and wouldnt jeave ubhtil t Gid. so she came adown. [ commenced 
th eas rm ns } G. ae See ' a oe OS ae 

taikIng to her, and sne eried and toid me how she Vas 11VING 

’ - ' = . , se ie ence } So eee } 
SUS with Mr. Nullor. anda seemed verv sorry and downhea Lea 


(A]] econversatio} . he witn nd Kate Conley objected to.) 

(Adi CON Versallon between the Withess alia Nate OhHiey OVJeCved tO.) 
1, + 4] 7 ‘ 

() LIVI it Liat LIriiye 


2 


low long did you continue to live in Howard county 7 
v don’t know how long after that; I think about a couple 
(| hardly Say. | 

@. When did you leave there? 

A. I moved in here to Washington on the 5th of March ; it was 
SiX Vealr> AQO next March. 


° 


- . ° . . . ~ é 4 1 ] - ~ en rry > as 
(). Were you in the habit of visiting IKwate Coniey alter your r 


. i 
A. Yes, sir. 


(. Where was she living and who was living with her? 
A. She was living with Mr. Nailor on 14th street. 
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809 Q. Have you seen Mr. Nailor at that house frequently or 
not? 


A. Yes, sir; I have seen him there at the house very often. 
(). State if you talked with him; and, if so, how often. 
A. Yes, sir; I talked with him very often. 

@. On what subjects ? 

A. He would talk about on- thing and another; he talked with me 
about Katie and those children and what he would like to do for 
them. 

@. What would he say ? | 
A. He would say he would like to leave them something to sup- 
port them hereafter, if he was only able’ That his property was in 
the hands of the law, and a divorce case going on at the time, and 
that his wishes was to live long enough to see her righted. 

Q. [How often has he talked with you in this manner? 

A. Very often. 
810 (. Where was he when he talked with you about it ? 
A. Both in hisown house and in mine, and in several other 
places where we would meet. 

(). When did he first commence talking to you about this mat- 
ter ¢ | 

A. About five or six years ago. 

(. When was the last time he talked with you about it ? 
A. About three years ago, as near as I ean think. 

Q. Have you ever heard him speak about a will. And, if so, detail 
the conversation. 

(Objected to by Mr. Cole, because leading.) 


A. Yes,sir. I declare I heard him speak about a will, but | 
almost forget what about it; but he did tell me what he did will the 
children. 

Q@. Have you seen him in the presence of these children ? 
Si] A. Yes, sir; very often. 
@. What was his manner towards them ? 
A. Very kind, I thought, very loving to them. He would call 


; 


Wille to him and say, comb father’s head, and would sing to them, 
such things as that, very often. He scemed to be very much inter- 
ested in the children. 

(. How would the children treat him ? 

A. Very kind to him; seemed to be very leving to him. There 
could not be any more affectionate children to him than they were, 
[ thought. 


Q. State if you saw him at any time when these children were 
sick ? 


A. Yes,sir; he was very fretful about them, very uneasy ; seemed 
to take 1t very hard. | 
(. Did you see him at any time shortly before the death of Willie 
and Edna? 
812 A. Yes, sir. 
Q: What did he say or do at that time, if anything ? 
A. I don’t know. I forget if he did. 
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2. Have you seen him in the presenee of Kate Conley ? 
A. Yes, sir. 

). What was her treatment of him ? 
A. Very kind. 

Did you see her at any time while he was sick ? 


2. D 
A. Yes, sir. 


- Q. How did she act towards him then ? 
A. She acted very kind, very gentle. She would ask him what 
— she could do for him, what she could get for him ; if there was any 
little notions she could get for him. 3 
(). What were the habits of Mr. Nailor as to the use of 1 ntoxicat- 
4 ng liquors at the times you saw him in the house where he lived ? 
A. T used to see him take a little liquor, about a couple 
813 of tal lespoonsfull, I don’t remember seeing him under the 
ae influence of liquor in the house, but I have seen him coming 
in under the influence of liquor, and she would get very angry with 
him. 


(). Did you hear them talk to each other about his cvettin: 4 intox1- 
eated ? 

A. Yes, sir. 

(Question and answer object | LO beeause leading and because any 
conversation between the defendant Conley and Nailor is improper 
testimony, except for the purpose of showing the state of Mr. Nailor’s 
mind at the time.) 


RR hae 


(). What was the condition of Mr. Nailor’s mind during the time 
you knew him? 
(Objected to by Mr. Cole.) 


A. His mind was right. 


S14 (). What evidence of insanity or imbecility did you see? 
: (Objected to by Mr. Cole.) 
' a ¢ . ie > . 
<1 A. I didn’t see any insanity about the man. I often came to him 
| for advice, and I am sure he gave me good advice about my little 
business. 
| Cross-examined by Mr. Cote: 


Where were you born ? 


). 
A. In Ireland. 
What ~_— ? 


‘ 
: 
\ 
A. County of Galway. 
_ Do ae Lnow whether Kate Conley came from the same place 
| 1 Ireland that you did? 
| , = Yes, sir. 
® 
t 


Did you ever see her in Ireland ? 
7 No, sir, I rever did; I don’t recollect when I left Ireland; | 
wasn’t quite a year old. 
How long have you lived in Washington ? 
A. I think about twenty years, if not over; over twenty 
815 years I know; I couldn’t say how much. 
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“ 
“~~ 


Q. When did you first meet Kate Conley 
A. At our house; my father’s house. 
Q. Where did your father — at that time? 
A. On Ix street between 21st and 22nd. 
. When was that? 3 
A. About sixteen years ago; we lived there sixteen years ago and 
after that. 
Q. Were you living in your father’s family at that time 
A. Yes,sir 
(). Married or single? 
A. I was single at the first time I saw her. 
@. When were you married ? 
A. I was married in 1865 or 1866, I forget which ; about fourteen 
avo, | think , | 
What was vour name before marriage ? 
Bridget alan. 
Q. Is your husband living ? 
S16 fe No, SIr. 
(. How long has he been dead? 
A. Seven years ne x1 July 
) Did you live with him up to the time of his death? 
A. Yes, sir. 
How lone before you were married did You first meet Kate 


*) 


( 
(i )] iey 
| think if was about two Vears. [ met her when she first Callie 
l 


pOouse, 


) 
— 
) 
A. 
from Ireland. She e: 


L! 
() Do vou know how she ha ppened to come to your father’s 


ne to our 
house? ; 

2 Yes. Sir. Her brother boarded with ls and Set for her and 
a lirected her there. 

©. How long did she remain in your father’s fami 


A. I think it was about three months before she got a service 


(). Have you known her intimately ever since she came to this 
country ? 
817 A. Yes, sir; I have known her sinee she eame to this 
country. She was in Washington while [ was in the count- 
Q. When did you go to live in the country ? 
A. I think it was in 1868, 1f I am not mistaken 
(. About two years after you were married? 
A. About eighteen or nineteen months after I was marriad ; 
something like that. 
(). What time in the year were you married ? 
A. In July, I think 
). Fourteen years ago last July? 
A. I think so. | 
). How long was it from the time Kate Conley first came to your 
father’s house until you were married? mae ; 
A. I thought it was about two years, I said. 
Q. About how frequently did you see Kate Conley after 
S18 she had come to this country up until the time you we ad to 
the country to live? 


Ser! onnion 
penasiial at cara ene siviecealatuand beds eet 


ene, 7 
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A. Very often. She used to come to the house, and if she didn’t 
come | went to her service place. 
(. Did she visit you at your house after you were married fre- 
quently? 
A. Yes, si 
(). When did you first see Mr. Nailor ? 
A. I think it was about seven years ago this March coming. 
Q. Where? 
sine A. At his house on 14th street. 
(). Were you introduced to him? 
A. No, sir; I don’t think I was. 
(. Did you speak to him? 
A. Yes, sir: [ think I did. 
(). Who else was present? 
A. Kate ¢ ‘onley, I think. 
(). How did you happen to go there at that time? 
A. I went there to see her. 
Q. How long had she and Mr. ilor been living together at that 
time? 
A. I eould not tell vou; I didn’t ask. 
S19 Had you ever been to the house where she and Mr. Nailor 
were liv ig before that time? | 
Sane e A es, sir; I think I was. 


of 
(). More than once? 
* A. | eouldn’t Say. 


> 
(). How long did you live in the country ? 
A. I coul In’t say. 
(). About how long? 
A. [ be lie ‘VC about five \ Vears Or so, almost forget how lone 
(). Was this visit to Kate ( onley, at the time you met Mr. Nailor, 
-oon after you returned from the country ? 
A. No, sir; the first time I met Mr. Nailor I lived in the country. 
That was seven years this coming March. About a ye ar after I first 
d saw Mr. Nailor I returned from the coun try to the city. 
When you first saw Mr. Nailor had you heard that he 
820 and Kate Conley were living together? 
A. Yes, sir; I heard they were living together. 
(). [low long before meet Ing him had YOU SO heard ? 
A. I couldn’t say; I forget how long; I don’t think it was long. 
(). Some time wasn’t it? 
A. I don’t know; IL have forgot. 
1 % Q. Did you hear it the same day that you first saw him ? 


‘ 
A. I have forgot; I couldn’t tell. 
(). How often did you see Kate Conley while you were living in 
the country ? 
\, l couldn’t t el] you that ; I don’t know how often [ Saw her. 
). Did she ever go out into the country to visit you? 
A. No, sir; she did not. 
). Did you generally call upon her when vou came into the city 
A Yea, we. 


* 


ee —_ 
~ 
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Q. How often did you generally come into the city while you 
lived in the country ? | 
A. I couldn’t say how often I came into the city. 
82] (). As often as once a month? 
A. I couldn’t savy. 
Q. As often as once a year? 
A. I couldn’t say ; what I don’t remember I won’t say. 
®. Can’t you tell whether you came to the city as often as once a 
year while you lived in the country ? 
A. No, sir; I don’t remember how often I came. 
Q. Ido not ask you now how often you came, but whether you 
did not come at least as often as once every year; can’t you tell that? 
A. No, sir; I cannot. . | 
Q. Can you tell about how many times you came to the city 
while you were living in the country ? 
A. No, sir; ITeannot; I never kept any account, and I don’t know 
how often I came. 
@. Did you come frequently or seldom ? 
A. I came seldom. 
822 Q. Was your husband living at the time you say you first 
met Mr. Nailor atthe house on 14th street ? 
A. Yes, sir. I met Mr. Nailor in March seven years ago, and my 
husband died the July following seven vears ago. 
(). And you removed to the city about how long after your hus- 
band died ? He 
| A. The March following. 
| (). Where did you first live after removing to the city ? ! 
A. I lived on K street between 20th and 21st, and lived there 
: until about six weeks ago. 
®. Have you been intimate with Kate Conley since you returned 
to the city ? 
A. Yes, sir. 
Q. Visited her frequently ” 
A. Yes, sir. 
| (. And has she visited you frequently ? 
i A. Well, not so often as [ have visited her. . 
b | S25 @. How far did you live from her when you lived on K 
} | street ? 
A A. Well, you can partly guess that for yourself. I lived on K 
i street and she on 14th and aiterwards on 12th. , 
©. About how often have you visited her since you returned to 
the city ? 
; A. I couldn’t tell that. I was most there every day; if not, every 
other day. 
(. Ever stay there any nights? | 
A. Yes, sir; I stayed there when the children were sick ; not when 
| | they had searlet fever, but when Walter died, and also when Mr. 
i Nailor was sick, to help her wait on him. 
| Q. When did you first hear that Mr. Nailor had a wife living, and 
: family ? 
| A. leouldn’t hardly say when I heard it. 
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Was it before you first saw him or afterwards ? 
A. I couldn’t say, sir. 
You knew it, did you not, when you removed back to the city? 
l eouldn’t say, sIr. : 
Well, you learned it soon afterwards, did you not ? 
I couldn't say. 
Are you sure that you ever heard it £ 
Of course I heard it, because he as good as told me _ himself 
that there was a lawsuit there. 
@. Well, you continued your intimacy with and visits to Kate 
Conley after you learned that » ads before did you not ? 
A. Yes. sir: tf did. 
Have you any children? 
Ven 
Q le or eae 
h: . three ‘boys and two cirls, 
ye seas old are they ? : 
My boy Is thirteen years old last July. 
[Is he the oldest of the children ? 
that is the oldest one of the children, and the girl is 


a) 


c 
A. 
} 
« 
\ 
iN 


Y 
M: 


eleven. 
(). How old is the youngest? 
A. The youngest is seven years old the 6th of this Jani uary. 
@. And you know of Kate Canter’: berne arrested for stealing 
about the vear 1865 or 1866 ? i 
A. No, sir; I did not. 
(). Never heard of it? 
A. No, sir: not as I recolleet 
(). Didn't you know of her being arrested for steali o In June, 
LS65 ? | 
A. No, sir: I don’t recollect about it. 
Q Do you remember of her being arrested for stealing in Decem- 
LSG6. 5? 
A. No, sll 
Did you hear of her being in jail for stealing in December, 
1865, and January, 1866? | 
I don’t recollect about it. 
Did you never hear of it? 
; No, SIP. 
@. Do you know a man by the name of James Braunan ? 
No, sir: I don’t know such a man. 
Did you ever know a man by the name of Owen Kells 
No, si | 
Did you ever know a man by the name of George H. Stewart? 
No. S]] . 
Did you ever know of KateConley’s living with or in a family 
of either of the above named ? 
A. No, sir: I did not. 
Don’t you know that a man by the name ef James Brannan 
had a saloon or restaurant on the opposite side of the street from 
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Coreoran’s Art Gallery, on 17th street, in 1865, and don’t you know 
that Kate Conley worked there for him? 
A. I don’t recollect ; it may be, but I don’t recollect. : 


Adjourned until Wednesday, Jan’y 14, at 8 o’clock p. m. 


827 JANUARY 14, 1850. 
Met pursuant to adjournment. 
Present: C. C. Cole, Esq., for complainant-, and Gen’l Rutherford 
and KE. ©. Carrington, Jr., for defendant ; whereupon the cross-exam- 
Ination of the witness BripGET IXINE is resumed : 


By Mr. Coe: 
@. Could Kate Conley have been in jail from the 26th of Decem- 
ber, 1865, to the Ist of February, 1866, without your knowing it ? 
A. No, sir; I didn’t know it. 
Q. The question is, could she have been in jail during that time 
and you not know it ? 
A. I did not know it, sir. 
®. Were you not very intimate with her about that time ? 
A. I was always intimate with her, but I did not know anything 
about her being in jail. 
Q. Well, is it likely that she could have been in jail during 
828 the whole month of January, 1866, without you knowing it? 
A. I did not know she was in jail; if IT had known it 
she wouldn't have been there; I would have got her out, but I didn’t 
know It. | 
(. Do vou swear positively that vou never heard of Kate Conley’s 
being in jail until I asked the question on yesterday ? 
A. Not. as I recollect. 
@. Of whom did you 
you now reside ? 
eae | bought Mr. Dailey Out. 
@. Who claims to own the house you are now living In? 
A. Miss Conley, I think ; Kate Conley. 
). Is it one of the houses in controversy in this suit? 
A. I don’t know anything about that. 
). How much rent do you pay ber? 
A. ‘Twenty-five dollars a month. 
. Have you paid her any yet? 
O20 A. Yes, sir. 
Q. How much? 
A. I have paid her six months. 
). In advance? 
A. Yes, sir. 
). How did you pay it; in money or otherwise ? 
A. In money; cash money. 
(). All at one time? 
\. No, sir; not all at one time. 
How many different times? 
Well, I couldn’t say; I won’t say what I don’t remember. 
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Did you pay tt to Ka 
Yes, sir. 

‘5 


). Take her receipts for it 
A. Yes, sir: I have got he- 


*) 


receipts 

Q. Who wrote the receipts ? 

A. I couldn’t tell you. She gave me a 
tell you any more. 

Q. Was anybody present when you got 


u 
* A. 
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to show 
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. Conley personally. 


iOTr lb. 


clear receipt, and I can’t 


} - ‘ 
Lone receipt ? 


; Q. Who? 
830 A. There were several parties present. I recollect my 
brother, John <n and my boy, thirteen years old, and a 
oirl that-ts Living with me. 
(). Anybody else ? 
A. Several more, but I forget who they were. 
(). Did any of those presel nt write the ‘ecelpt ¢ | 
A. I don’t know who wrote the receipt sne Fave nie the receipt 
in full. 
(). Who was it signed by ? 
ae RE Pore. ay nan 
A. Ixate ¢ Onley, 4 SUppose. 
(. Don’t vou know ? 
A. | sald Kate Conley. 
feiss @. Are vou certain it was signed by her? 
A. Well, I suppose so; the name is there. I don’t suppose any 
one else would sign her name, at least her mark. She don’t write. 
Saal er , e > 
©. How much is the receipt for 


| told you. 


“} 


A. Six mont! 

(). Tlow much MOney 

A. One hundred and 
More than one receipt 4 


fifty. 


Corie receipt In) full i JOU. 
(. But you paid the money on several different occasions ? 
A. I give her the money. I don’t know what oceasions. She got 
Ee, the money and [| got a receipt for it. 
Q. iiave you not just testified that you didn’t pay the money all 
at one time ? 
A. No; I did not pay the money all at one time. 
(.). When did you pay vin Last ¢ 
A. I den’t know; I couldn't say. 
(). About how long ago was It? 
A. I don’t know; I didn’t keep any account. 
. Was it since you moved into the house ? 
A. I don’t know. 
Q. Did you pay any sia before you moved into the house ? 
A. I don’t know; I forget 
83? (). id many times have you paid her money ? 
A. I don’t know how many times; I often gave her money 
| 


ald her neg 

). Can’t you tell whether you paid 

went into the | ora part of 1t7 
A. No, SIL. 


>) Qyj9 
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). Did you pay her any when you got the receipt ? 
A. I don’t know whether I did or not. 

Q. Now, is it not a fact that you went into the house with an un- 
derstanding between you and Kate Conley “that you need not pay 
any rent until after the termination of this suit? . | 

A. No, sir; it is not; nothing of the kind. I will take a Bible 
oath right here that it is nothing of the kind. 

(). Are you not now taking a Bible oat th ? 
A. Yes, sir; I took an oath yesterday to tell what was right 
and nothing but what was right. No, not a month’s rent did 
she ever offer or pay to me. 3 
Q. Did not Kate Conley tell you that she wanted you to go into 
the house to preve ht the Nailors from taking possession of it? 

Ai, No, S] ae she did not tell me anything of the sort. She told me 
to go into the house; that I could do more there than where I was ; 
that I might get boarders there; but she didn’t mention the Nailor 
family. 

_@. When did you pay her the last rent? 

A. Well, | coul n't say, but I Lave her the $150, and I have got 
a receipt for it. | 
@. Can you tell how much you gave her at any one time? 

A. No, sir: I eouldn’t tell that. 
834 . What business are you in? 
A. Restaurant. 

®. What do you keep in your restaurant ? 

A. Just drink ; and | have got two boarders and my own famuy, 
and a free lunch at dinner time. 

@. What sort of drink do you sell? 

A. Well, liquor, beer, wine, soda water, ginger beer, and all sorts 
of liquors. 

Q. Were you engaged in the same business before you came to 
14th street ? | 

A. No, sir: I. ke pt a grocery. 
¥. Sell any liquors on Kk street, between 20th and 2Ist streets 
A. No. sir: ae ke pl a little orocery. 

’. Who did you rent your property [to] up there 
A. My brother, John olen. 

¥. How much rent did you pay ? 

oe A. I didn’t pay hone ; he boarded with me for the rent: 
Soo the house used to rent for twent y dollars. 

Q. How long have you lived where-you now do? 

A. I think about six weeks. soos 

Q. Did Mr. Nailor ever call on you at your own house ? 

A. Yes, sir; he very often came to my house in passing by to the 
farm or to Georgetown. 

(). Alone? 

A. Sometimes alone, sometimes she would be with him, and some- 
times his little son Willie. 

Q. Did you ever meet him elsewhere than at the place where he 
was living and at your house? 

A. No, sir; not that I know of, except on the street. 


-_~ 


ae 
2 .« 
Ne 
we 


— 


4 


<n ee Ne 


CATHARINE CONLEY VS. RACHEL D. NAILOR ET AL. 245 


Are you certain that you never met him at any places except 
where he lived, at your house, and on the street ? 
836 A. As far as ny memory calls for, | don’t recollect. 
Where dia you first meet him, at your house or where 
he was living ? 

A. In his own house. 

(). Where was that? 

A. On 14th street. 

(). In the house in which you now live? 

A. Yes, sit 

(. In.your direct examination you say you met Mr. Nailor both 
In his own house and in yours, and in several other places where 
you would meet; what ot ther places do you mean ? 

A. I mean several other places, on the street, sometimes in George- 
town, sometimes in the apne and sometimes in the Agricultural. 

(). Did he freque ntly talk Meas Vou about making SODIe provision 
for Kate Conle Vani _ ‘hildren ? 

A. Yes, sir; very often about doing for her and the ehildren. 
837 (). Nearly every time you saw ens t 
A. I couldn't say nearly every time. I saw him very often. 
@. Did you continue to see him often down to the time of his 
death 

A. Yes, sir; very often. 

@. Did he continue to speak frequent tly to vou about making a 
provision for Kate Conley and her children down to the time of his 
death ? 

A. Not the last years, of COUPSE, because he had done so. He told 
me what he had left them, and said he was SOrPry he had not money 
to give them, because he did not want Katie to have any difficulty, 
and that he knew she would have. 

(). Did Kate ( ‘onley ever say anything LO you abou t Mr. i Nallor’s 

making a provision for her and her children ? 
S38 A. Not until after he had give it to her. Mr. Nailor told 
me himself first about it. 
). Did she say anything to you about it before he had told you 
had done it? 
A. No, sir. 

Did Mr. Nailor ever say anything about doing it in her pres- 
ence? 

A. I don’t know anything about that. 

@. Did he ever in her presence when you were present ? 

A. I don’t remember. 

Q Do you mean to say, in your direct examination, that Kate 
Con! ley was kind to Mr. Nailor ? 

A. Yes, sir, I do; and very kind—the kindest, I think, I ever did 
see, both kind and good to him. : 
©. How did she show her kindness ? 

A. Why, if he was ill or anything she watched over him night 

and day, asked him if there was anything she could do 
839 for bim, and done so whatever it was, and forgot every other 
thing to attend to him. 


( 
he 
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Q. Well, that was when he wassick; it is only natnral for a woman 
to be kind to one who is sick. She was not kind to him when he 
was well, was she? : 
A. Yes, sir; she didn’t make no difference, she always treated 
him che same, well or sick. 
M. When he was well, how did she show or indicate her kindness 
to him? — | 
A. She showed it the same wav, waited on him, even helped him 
on with his overcoat, would put his searf around his neck, opened 
his oysters for him. | 
-Q. Well, then, you mean tosay that she was very kind and devoted 
to him ? 
A. Yes, sir; she was very kind to him. 
S540 ©. He did not seem to be fond of her, did he? 
A. Yes, sir; very fond of her too. 
Did he not scold her and act cross towards her? 


Q). 
A. Not when with me. I never saw him cross to her. 

@. Did you ever see them together much ? 

A. Yes, sir. 

Q. Did he always seem willing and anxious to please her? 


) 
< 
A. I don’t know. I don’t understand you. 

(). Please her by doing what she wanted and asked him to do? 

A. I don’t know whether he did or not. [I have seen him going 
out when she wanted him not to go. I don’t know that he was the 
kind of man you could do that to; he seemed to be a determined 
kind of a man. : 

(). You never heard him seold her? 

A. I don’t think I did. | 

} @. Did he ever say anything to you about her when she 
841 wasn’t present ? 

A. Nothing; no more than in the first commencement of 
the years he said what he would like to do for Katie and the chil- 
dren; nothing but about their own business. 

Q. Then he never talked with you about her when she was not 
present, except to say that he wanted to do something for her and 
the children ? 


(Objected to by Mr. Carringten as assuming a state of facts which 
the witness has not testified to.) 


A. Not as I recollect of. He has always talked about how good and 
kind she was; nothing but what I have stated before. 

Q. Then he talked very kindly about her to you ? 

A. He talked how good she was to him. 
842 Q. Did he ever ask your opinion as towhether you thoueht 
it would be well for him to make some provision for Kate and 

the children ? , 

A. No, sir; because he knowed his own business. He forgot more 
than I ever learned. To ask me such a question as that! — 

Q. How do you know that he ever forgot anything? 

A. I said he forgot more than I ever learned; not that I said he 
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forgot anything. I said he alwavs knew his own business without 
asking me such a question. He knew what he was going to leave 
them when he got ready. 3 
(. Did vou ever suggest to him that it would be well to leave 
them something ? | 
A. No, sir. He always suggested to me what he would like to 
leave them. It was not my business. 
(). You Say mn vour direct examtmation that he told you 
~~ S45 vhat he had willed the children. When was this? 
A. I declare I forget. So he did tell me. 
(. How long ago was it? 
A. I ecouldn’t say. I kept no memorandum. I know he told me. 
(): How lone before he died? 
A. J couldn't Say. 
(). Was it a month? 
A. I don’t know bow long it was. 
@. Can’t you tell whether it was shortly before he died or some 
time? 
A. No, sir. He told me, but I forget what time. 
@. Was it as much as a year before he died ? 
A. I couldn't say. 
@. Why won’t vou fix a time at which any of these matters oc- 
curred ? | 
A. Beeause I don’t recollect. : 
@. Do you mean to say tat you can’t tell whether it was 
844. a month, a vear, two years, or three vears before he died ; 
that you are unable to fix or approximate the time in any 
degree ? 
A. It was no three years before he died, nor two Vears, but I 
couldn’t tell no certain time. 
(. Can’t vou tell whether it was a year or not before he died ? 
A. No, Sr. 
(). Did he tell vou that he had given Kate Conley anything ? 
A. I don’t recollect. 
(). Did Kate Conley ever tell you he had given her anything ? 
A. J don’t recollect. 
(. What did he say he had willed to the children ? 
A. I couldn't Say. He told me what it was, but I have forgot | 
didn’t think it interested me, and I didn’t recollect. 
(. Do vou mean to say that Kate Conley was always kind and 
centle towards Mr. Natlor ? 
a | A. Yes, sir: i do. 
845 Q. Did you never know her to get angry with him ? 
A. Never, only when he would come in with a little too 
much liquor, and she would say, You had better stay in the hot 
than come home that way; but I never did see her get real angry 
with him. 
Q. Then you didn’t mean to sav in your testimony on yesterday 
that when Mr. Nailor would come in under the influence of liquor 


that she would get very angry with him ? 


ete J 
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A. I said the angriest time [ ever seen her with him was when 
he came in under the influence of liquor. She would be angry with 
him doing so. 

Q. Then you do mean to say that when he would come in under 
the influence of iiquor that she would be very angry with 

him ? 
846 A. She would be angry with him because he would talk 
about things disagreeable to her, and she would be very angry 
with him for even injuring his health. | 

Q. What would he talk about that was disagreeable to her ? 

A. Oh, well, I don’t know; just hke any ether man that has taken 
too much ; talk foolish, I suppose. | 
@. Talk about his family ? 

A. I don’t know. 

@. Don’t you remember that when he would come in intoxicated 
he would talk about his wife and family? 

A. I don’t know. I don’t think I ever heard him talk about his 
I have heard him talk about his familv, such as his sons, and 


wife. 
I have heard her stopping him and saving that was between him 
and them. 
(). How did she treat him when he came home intoxicated, 
847 kindly or roughly ? 
A. Well, I told you she didn’t like it. 

©. Well, how did she treat him ? 

A. I said she didn’t lke it; of course I didn’t remain there to 
watch them. 

(). How did she treat bim while you were there? 
A. IT said she didn’t like for him to come home tight. 
(). Did she scold him on those oceasions ? 
A. She didn’t scold him, but she told him he had no right to do 


that. 

Q. Tell him kindly or threateningly ? 

A. Well, she would be kind of angry with him, and would tell 
him that he was injuring himself and making it unpleasant for her 
and the children. 3 

(). How often did you see him intoxicated ? 

A. Oh, well, I couldn’t say that. 

Q. Frequently? 
848 A. No, sir; not very often. 

Q. Did you see him drink most always when you went to 
his house ? 

A. Yes, sir; I seen him drink when I went to his house a little 
milk toddy. I never saw him drink any out of the way in his own 
house. 

(). Who mixed it for him? 

A. Well, I couldn’t say. Sometimes himself, sometimes the col- 
ored girl, and sometimes her. 

. Who do you mean by her? 

A. Kate Conley. | 

Q. Was there a drinking saloon kept in Mr. Nailor’s house dur- 


= 
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ing any part of the time you knew him while he lived with Kate 
Conley ? 
A. Not as I know of. 
(). Any grocery ? 3 
A. I heard her say she kept a grocery, but I didn’t go there; she 
lived on 17th street then. 
(. Did she not keep a grocery and drinking saloon in the 
849 house on 14th street? 
A. I don’t know anything about that; I never seen it 
there. 
Q. Did you ever have in your possession a $300 improvement 
bond, pavable to Mr. Nailor, being No. 20,012 ? 
A. I don’t know what the number was; it was a certificate for 
bond I had. I don’t know whether it called for 8300 or more. 
(). Where did you get it? 
A. Catharine ¢ ‘onley Fave it to me. 
(). When? 
A. I couldn’t say when, but I think the first time was when her 
boy Walter died. | 
(J. Why did she elve it to you ¢ 
A. She Lave it to me beeause I loaned her money on it at the 
time the boy died, and she gave it to me until such time as she 
could give me the money. 
(). What did vou do with the bond ? 
f returned her the bond. 
(). When? 
850 A. About four or five months ago; it may be more or less; 
I can't say. 
(. Do you remember whether Mr. Nailor’s name was on the back 
of the bond in writing when you got it? 
A. Well, | am not sure, but I think it was. 
Q. Do you know what kate Conley did with it after you returned 
it to her? 
A. No, sir; I do not. 
Q. Did you not tell Mrs. Ballinger that you bought the bond from 
Mr. Nailor? 
A. No, sir. 
(). Did you not get the bond since he died ? 
A. | had the bond before he died. had the bond at the time he 
died, if [| am not mistaken. 
(). Are you eertain that you did not Pel the bond trom Kate (’on- 
ley since Mr. Nailor died? | 
85] A. Iam not certain, but I think I had the bond at the time 
Mr. Nailor died. 
). Do you know Thomas McCabe? 
\. No, sir. Oh, Mr. MeCabe; yes, sir. 
y. Know him quite well? 
A. No, sir: shehtly acquainted. 
). What part of Ireland is he from? 
\. I couldn’t say. I don’t know him that well. 
Ever talk with him any about this case ? 
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A. Not as I know of. Iam slightly acquainted with Mr. McCabe 
to give him the time of the day when I meet: him. 

Q. Don’t you think that Kate Conley ought to succeed in this 
case 7? | 
A. Tam no lawyer to think anything, of course. I don’t know 
anything about law. | 
(). Don't you hope she will suceeed ? 

A. Yes, sir; Ido. I would be very much rejoiced. 
(). Llow many children did Kate Conley have? 
S90? \. Three that I know of, and another that she told me she 
had by Mr. Nailor, and I seen three. | 

(). When did each one of them die? 

A. I couldn’t tell. I have Yot a bad reeollection for dates. I 
think Walter died three years ago this January, and the ot 
died together since then. 

@. Did you see Kate Conley between the time you left here last 
evening and the-time you returned here this evening ? 

\. Yes, sir. I stopped there as I was coming here this evening 


BRIDGET KYNE. 


Subscribed and sworn to before me this 14th day of January, 

1SS80. | 
[IRVING WILLIAMSON, 
Lvamine r Lie ( hance ry. 

Adjourned to a day to be fixed by consent of counsel. 

853 Deposition of Mary E. Ballinge i for Defendant. ( liled Jan. 
14, 1881.) 
JANUARY 16, 1880. 

Met pursuant to agreement of counsel. 

Present: Ik. C. Carrington, Jr., and Charles Thompson, Jr., for 
defendant, and C. C. Cole, Esq., for complainants; whereupon Mary 
K. BALLINGER, a witness of lawful age, produced, sworn, and exam- 
ined by and in behalf of the defendant. deposes and says as follows. 


By Mr. CARRINGTON : 


(. Where do you reside ? 
\. In the rear of 14th street, at the Commissary, in Washington, 
, 3 


“a 


D 


4 
7 . 


). How old are you? 
a hifty SIX last October. 
). Are you married? 
A. Yes, sir; Il have been married seventeen years the 1st day of 
last April. | | 
S54 (). Llow long have you been in Washington ? 
A. Six years the 9th of next Mareh. | 
). Where were you living before you came to Washington ? 
A. Fairfax county, Virginia. 
@. How long had you lived in Virginia ? 
\. All my lifetime in the same county. 


ee 
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©. Did you know Allison Nailor, Sr., now dead ? 
A. Yes, sll 
(). ibe care you know him? 
A. To the best of my knowledge, ga years before his death. 


Q. How ne you become So with him 
A. By living second door from him an ' by his little children. He 
la little soe Aosta the same age as ie little oir, ancl they be- 
(. How did that make you acquainted with him ? 
A. By my Seneca on my porch and he on his; we used to 
he children. In that way I got acquainted with 
[h1IN). | 
(). Did you visit hi 
A. Not until after I got acquainted with the old gentleman. 


Q. Then? 

\. Yes; the Way Il came to visit his house was that I used to FO 
in the morning and get milk from Miss Kate; she kept a cow. 
Di lL you ever live in the house with Mr..Nailor and Kate 


is house ? 


Tnder what eircumstanees did VOu 20 to hive with them. 

The little boy was taken sick, and I was very fond of the child. 

[ heard he had searlet fever and I went to see him. The old fen- 

tleman asked me if I would assist her in taking eare of him. No 
person would 20 in; the people we re afraid of giving it to their 

856 ~—s children. I stayed until after both children were dead and 


buried. 


Q. Ilave you had many conversations with Mr. Nailor? 
A. Yes, sir; from that time up to his death there was scarcely a 
day that I didn’t have a conversation with him 


(). Upon what subjects would you converse 
A. Ve were both old Virginians, and the most of our subjects 
were old-time things. He would tell me of things that passed in his 
younger days, and he knew a good many of = mother’s people, 

and we used to talk about old times and a good deal about the ehil- 


What did he SAV about the children ? 
j tay 


I 

¢ 
A. He would Say that they were affeetionate and Interesting. 
After their death he used to talk a vood deal about them. 


rersations. 


87 That was the mast of our conve 
©. What would he say about them after their death ? 
A. lle woul: | sav that if they had lived they aan have been a 


oreat comfort to him; that his little boy eould have driven the bi ugey 
for him. 
@. In what manner did he act at the time of their sickness? 

A. He appeared eg be in a great deal of trouble for fear he would 
lose them. | 

Tell hie how he ap) ppeared—what he said and did? 

A. Well, he peat ‘coax and beg them to take their medicine, kiss 
them, and do everything he could to make the oldest one take the 
He wou i keep around the bed and ask him to take it, 


medicine. 
3 a 25 
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tell him he would buy him a poney and take him to the Rockville 
fair. He kept a horse and buggy there all the while to send 
858° for the doctor if there was any — mbm. — 7 
Q. W hat mre nee of anxiety,if any, at their sickness did 
he betri ay 
A. He betr: ayed a great Rew: He acted as though he would give 
everything he was worth to have them spared, and I believe posi- 
tively he would. 
©. What evidence of distress, if any, at their death? — 
A. He cried as hearty as you ever saw a man after their death. 
The night Willie died he didn’t sleep any scarcely, but stood around 
the bed. ! 
Q. Did you have any conversation with him at the time of the 
funeral? If so, state it. | 
A. I stayed with him while Miss Kate went to the funeral, and 
he talked a good deal about it. He said it was much better for the 
child to go than for him, for he said he knew he would have 
859 ahard life to live when he was gone, and that he should 
soon followhim. Thiswasat the funeral of Willie; the other 
one died the next day. 
@. By what names did he address the children ? 
A. Willie and Edna were the names he always called them by. 
Q. In speaking to them, how were they addressed ? 
A. He used to say, Come to papa, comb papa’s head, hand papa 
his boots. Healways called himself their papa when I heard him. 
Q. Did you frequently talk with him about them after their 
deaths ? 
A. Yes, sir. 
(. What would he say? 
A. He was always talking about how Willie coula drive the buggy 
for him; that he would give him the lines and he would 
860 = drive out to the farm; what a great help he would have been 
to him in a short time if he could have lived. 
I wish to know if he gave any evidence of distress when ta!k- 
ing of their death ? 
A. Yes, sir; about Willie. He seldom spoke of the little girl. 
Willie was the one he most often spoke about it. 
®. What evidence ? 
A. I never saw him cry after their death, but I could tell from 
his conversation that he was distressed. 
. Did he ery at their death ? 
A. Yes, sir; he did, after Willie, very much, but not after the 
little girl. | 
(). Did you see Mr. Nailor and Kate Conley frequently together ? 
A. After the death of the children up to his death I did. There 
was scarcely a day that [ didn’t. 
Q. In what manner did the y treat e ach other 
S61 A. ‘They treated each other pretty much as man and wife. 
That is the only way I can answer that question. 
@. How did she act toward him when he was sick ? 
A. She was very kind to him, as kind as she could be. 


ee 
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(). In what manner did she show her kindness? 
A. By doing everything for him that she could do to make him 
comfortable, and nourish him in every way that she could. 
Q. What were his habits as to the use of intoxicating liquor? 
A. He used to take milk punches and apple toddy and such as 
| that when I was by. 
Q. How much would he take and how often ? 
A. I really do not know. Sometimes [ might see him twice a day, 


—_ sometimes move, Sometimes not as much. 
| @. How much would he take at a drink ? 
862 A. I never noticed particularly. I would see her fix it up 
- for him and hand it to him, but I never noticed particularly. 


(. Have you seen him intoxicated? 

A. I think I did onee while I lived with him. 

Q. What was the condition of his mind during the time you 
knew him? 

A. I never seen any signs of insanity or anything like that about 
him. | 

@. What was the condition of his memory? 

A. He had an excellent one, I think. Heeould recollect things a 
number of years back, and talked about them. 

. Was he a person to be easily influenced or otherwise, in your 


judgment? 


(Objected to by Mr. Cole.) 


> 
A. I never thought any person could influence Mr. Nailor, 
863 so far as I knew him. He was a very positive man, in my 
judoment. 
Q. Did you ever hear Kate Conley endeavor to influence him in 
reference to anything ? 
(Objected to by Mr. Cole.) 
5 A. Yes, sir; I have. 


Q. What was it? 

A. In regard to going out into the cold and exposing himself. 

(). What would he say and do? | 

A. He would tell her he was going, and he would get up and go, 
and she couldn’t persuade him not to. 

@. In what manner has Kate Conley behaved herself during the 
time you have known her? 

A. I never seen anything amiss by her. Of course what she done 
we all know, but outside of that I never saw anything amiss by the 
WOlma}h. 

Q. What visitors were in the habit of coming to the house during 

the time you lived there ? 
864 A. There was a good many come there, some to see me. 
There was no men come there, except on business. She had 
some women to come there, but I didn’t know them. There was 
no one that came there but respectable people; if they were not, | 
didn’t know it. 
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@. Do you remember a conversation that oecurred on Christmas 
day, 187 8? And, if so, state it. 
A. I remember a conversation between me and the old gentleman. 


I went into his room, and he was eating his breakfast. He was 


alone, and he said he was in a great deal of trouble. I asked him 
what troubled him. He didn’t eall any name, but he said they were 
trying LO kill him, and they would do it, he sald. I laughed 
SOO At him, and told him | euessed not.. He sad they Were 
trying to starve him and would fight over his dead bones 
after he was gone. 


@. Were you wiih him during his last illness ? 

A. Yes, sir. a 

Q. Did he say anything then about the members of his family ? 
A. Not unless he was asked, when she would ask him if he wished 


to see any of them, and he would say no; that was the answer he 
always made. | 
@. Was he baptized or not du ring his last illness ? 
A. Yes, sir: by a Catholic priest es day before he died. 
. Do you know Mr. Washington Nailor? 
Ay Yee; air: by sight. 
Q. Did you have any conversation with him about this case ? 
A. Yes, sir. Hewasat my house, ae a couple of months ago, 
and talked some about it. 
866 ®. What did he say about it? 

A. He asked me about her and about being there; some 
few things. I declare I can’t recollect now. I paid little attention. 
He: said he Was cong LO Oi ain the Cuse. 

Q. Did he say anything to you about your being a witness on his 
side of the case? 

a. Only that he said he thoughtit was likely I would be a witness 
for him, being there in the house, but that he found that I did not 
know anything that would be of any benefit to him at all. 

). 


from him ? 


A. Heasked me if I was going to be one for her. I told him J 
was not. that I knew of. for I did not suppose I would be of any 


benefit to either party, and don’t suppose that I am vet. 
867 Cross-examined by Capt. CoLe: 

). Is your husband living ? 

\. Yes, sir. 

(. How long have you lived where you do now ? 

\. I think I moved there in October last. 

). Where did you live before that time? 

A. With Miss Kate Conley, on 12th street 

). How long did you live with Kate C onley ? 

\. Thirteen months. 

). Were you living with her when Mr. Nailor died ? 
A. Yes, sir. 

). How long had you been living with her then? 

\. I can’t tell exactly, but I think about five months. 


(. Say anything about your being a witness on the other side 


- 
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@. What time in the year did you first go there to live? 
A. I think we went there a year ago last October; I am not cer- 
tain. 
S68 (). Was it in the fall or summer? 
A. In the fall. We moved the same day Mr. Nailor died. 
J. Did your husband live there with you ? 
A. Yes, s1 
). Have vou any children ? 
A. None of my own; I havea little adopted girl. 
). How old? 
\. Seven-vyears last October. 
). How long has she been living with you? 
A. Six years last August. 
). Did she live at Kate Conley’s with you? 
A. Yes, sir. 
2. Did you take your meals at the same table with Kate Conley 
ile you lived there’ 
A. No, sir; at my own table. 
). Then you simply had rooms in the same house with her? 
A. Yes, sir. 
What oe did Vou pay? 
A. I don’t know, sir; I paid no money rent; I did sewing 
S69 for her and the old gentleman. He offered me the rooms 
for company for him. 
). How many rooms did your family occupy ? 
A. I had three rooms. 
). Where was the house situated ? 
A. On 12th street. 
). Where Kate Conley now lives? 
A. Yes. 
). Did you pay her any money rent after Mr. Nailor died ? 
A. No,sir; I stayed there just for company for her. 
@. Why did you leave ? 

A. My rooms were up-stairs; [am old, as you see, and I didn’t 
hike going up and down stairs, and I didn’t lke the neighborhood 
on account of my little girl, and that is the reason I left. Another 
reason was that I didn’t want to get agem up in this suit. 

@. What objection had you to the neighborhood ? 
S70 A. There was a restaurant or tavern close to us, and it was 
very noisy, particularly at night. That is the objection ] 
had to it. 
@. A good many persons about there in the nighttime? 
A. Yes; colored people would gather around there and be noisy 


They seemed to be geing all the time. 


(). Were there many persons who called on Kate Conley while 
she lived there? 

A. Not very many. Some people on business called there. She 
hadn’t many callers. 

(). Kver know anybody to eall there in the evening? 
A. Yes, sir. I have had friends of mine from the country to call 
there after night. 
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@. Where were your rooms? 
: A. My rooms was in the third story, but after Mr.’ Nailor 
died I moved down and had a room on the second floor 
S7L = adjoining hers. : 
Q. Did you know that Mr. Nailor had a wife living? 
A. Yes, si 


Q. When did you first learn 1t? 

A. I knew it before I went to live with them. TJ heard the neigh- 
bors say he had a wife living. I couldn’t say when, but not a steed 
{ 


while before I went to live with them. ; 
Q. Did Mr. Nailor and Kate Conley occupy the same sleeping 
room ? 
A. I think they did; I don’t know it. 
Q. Did you so think at the time you were living there with them ? 
~ Yes, si 
How long did you live the second door from Mr. Nailor? 
re Just about a year. 
@. When and where did vou first see Mr. Nailor? 
A. I think the first place was seeing him coming home 
872. = in the evening in his buggy, and getting out and going into 


~ 


his house. 
When and where did you first meet him to speak with him? 
He was sitting on his balcony at his home, and I was sitting 
on my porch. That was the first time I ever spoke to him. 
That was after you went to live the second door from him? 
A. Yes, sir; at the same time I lived the second door from him. 
(). How long was it after you went to live the second door from 
him ? 
A. I couldn't tell, but it was several months. 
@. You went there to live.in April? 
A. Yes, sir, and shee must have been along in June. It was warm 
— we were both sitting out. 
Where was +a Nailor living then ? 
4 On 14th street, between B and U. 
. Where did you remove to when you left the house the second 
door from Mr. Nailor? 


Sid A. Right back where we live now. 
(). How far was that from where Mr. Nailor lived ? 


A. On the same square, but back instead of front. 

(). Who owned that house ? 

A. A man by the name of Digney owned it at that time. It has 
passed into another man’s hands since then. 

(). How long did you live there? 

A. Indeed I couldn’t tell you. 

(). Where did you remove to? 
\. We moved from there with Mr. Nailor. 
J. When and where did you first meet Kate Conley ? 
A. I met her the first time I ever sp joke to her in my life in her 
own yard. | 

Q. Was that before or after you first spoke to Mr. Nailor ? 
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A. It was after I spoke to Mr. Nailor a good many times before I 
ever spoke to her. 
S74 @. When did you first go into the house where Mr. Nailor 
and Kate Conley were living ? 
A. I eouldn’t tell, but I know what carried me in. 
Q. What was it carried you in? 
A. I had made a Very handsome quilt, and the old ventleman 


had seen me working on it on the porch, and he told her about it, 
> and she wanted to see it, and asked me to bring it in. She was 


never in my house until since we moved over where we are now. 
(). How leng had you been living near them at that time? 
, A. TF eouldn’t tell you; it was along in the summer. 
(). In what year was It? 
A.. Year before last. It was the year before the children died, I 


know. 
(). Did you gg at that time that Mr. Nailor had a wife living? 
PEs eS, Sl 
875 (). Did sae know that he and Kate Conley were living to- 


gether and associating as man and wife do ? 

A. I had heard so. 

Q. From that time on did you visit them very frequently until 
you went to live in the house with them ? 

4 A. J was in there tolerable often. [I would go in every morning 
to get milk ; that was pretty much all the visiting of her I did. 

(). Did she give you the milk or did you buy it? 

A. She gave it to me. 

(©). In the conversations with Mr. Nailor about his early life in 
Virginia did he speak of any matters familiar to you so that vou 
eould see whether his recolleetion of them was accurate ? 

A. No, sir: he would speak of people that | had known 

S76 and heard of, and be would always speak as though he knew 

it was so, and he would talk it over again in a very correct 
manner. 

- ©. But still you ne ver heard him speak of a fact which he said 
occurred in his early life with which you were familizr, and knew 
that he st: ited correctly t 

A. No: I don’t know that I ever did, because he was older than I 
was, but he spoke of things I had often heard of | 

(). Did he seem to like to talk of his e arly life ? 

A. Yes, sir; very much. I never seen any one as fond of talking 
as he was. 3 

“ Q. Was it not the burden of his conversation ? 

A. Yes, sir; it was. 

(). Did he cae of his dei dticed and bovhood at his father’s 
house ? 

A. Yes, sir; he used to speak often of his mother. He 
Sid said, l think, his mother was left a widow when he was about 
nine years old, and how he used to work and manage from 

that time. 
Did he talk much of the occurrences of late years after he left 

his wite? 


I i i a ae 
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A. Not so much as he did of his younger days. I never heard 
him mention leaving his wife in my presence. 

(. Did he ever speak of his wife to vou *% 

A. No, sir; I never heard him mention her name in my life. 

(). How did his recollection seem to be in relation to matters that 
occurred only a few days or a few weeks before he would speak of 
them, if you know ? 

A. He appeared to be perfectly right. He would always talk it 


over just right to me. * 
©. When did you last see Kate Conley ? 
A. ‘To-day. 
. Did you see her yesterday ? 
As Yes, sIr. 
875 ®. Where did you see her? 
A. At ny house. 
Q@. Did you and she walk out together? 
A. Yes, sir. 
@. Where did you go? 
A. To several places. 
(). Name them. 
A. We came round here; we stopped at a store; there was no 
other place. 
Adjourned until Saturday, January 17, 1880, at 5 o’clock p. m. | 
JANUARY 17, 1880. 
Met pursuant to adjournment. 
Present: C. C. Cole, Esq., for complainants, and E. C. Carrington, 
Jr., and Charles Thompson, Jr. for defendant; whereupon the cross- 
examination of the witness, Mary E. BALLINGER, is resumed. ; 
By Mr. Coie: 
879 (). Which one of the children died first ? 
A. Willie. ‘a 


). Did Mr. Nailor attend his funeral ? 
A. No, sir. 
). Was he buried from the house? 

A. Yes, sir. 

Q. Did Mr. Nailor speak to you frequently about his being near 
the end of his life? 

A. Yes, sir; there was scarcely a day but what he spoke of it. 

Q. Did he seem to be despondent, generally ? 

A. No, sir; not so much so. 
@. What was the condition of his health during the time you 
knew hit ? 

A.. His health was very poor from the time I knew him up to his 
death ; he was very feeble. | 

(). Stay in the house a good deal? 

A. Not when he was able to go out, if it was fine weather. He 
never weut out. in falling weather, but if the sun shone out he went 
out pretty much every day. 
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SSO Q. Did he do any work or business while you knew him ? 


A. He didn’t do any work; I don’t know about his trans- 
acting any business. 

Q. When he was able to go out was he generally away from the 
house the greater part of f the day, or did he return to the house fre- 
quently anaes the day 

A. When he moved over on 12th street he used to vo around to 
the stables and come home and get something to eat and go back 
again Before he moved he would stay all day sometimes and 
sometimes come home and go out again in the evening, but not so 
much as he did on 12th street. | | 

Q. Was he frequently confined to his room or bed while you 
knew him ? 

A. He was always, when in the house, lying down part of 
881 the day. He would be up and down through the day. 
Q. While you were there did you see him every day? 

A. Yes,sir; he would be complaining and [ would always go down 
there and speak to him, and ask how he was. 

(). About how frequently did you see him, after you became 
acquainted with him, before you went to live in the same house 
with him ? 

A. Before I moved second door from him I would see him nearly 
every good day, but there would be bad weather and I might not 
see him for a week or so; this was when the children were taken 
sick. 

Q. How often did you see him drink anything intoxicating ? 

A. I couldn’t teil that; I paid no particular attention ; I did see 
him take his toddy, but I couldn’t tell how often. 

@. Very frequently ? 
882 A. Yes; towards his last days he used to take it, I suppose, 
two or three times a day, but I don’t know. 

@. Where did you generally see him drink ? 

A. In his dining-room ‘that is the only place l ever saw him 
drink at any time. 

Q. What did he generally drink ? 

A. He drank milk punch, and sometimes warm apple toddy ; I 
have seen. [it] fixed for him. I have never seen him drink anything 
but that. 

(). Who generally fixe a it for him 
A. nay Kate 

@. Did he onneetle ask her for it or did she fix it and give it to 
him voluntarily ? 

A. He generally asked for it; IT never saw her fix any for him 

Without his asking for it; I have heard her persuade him not 
883 to take any, but he would say he wanted it, and she would 
fix it for him. 

@. Did you ever see hin 
same house with him ? 

@. Yes, sir; when his children were sick Il saw him drinking 
then. 


lrink any before you went to live in the 


a 
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(). Was his health about the same during all the time you knew 


). 
him ? 
A. Yes, sir; pretty much about one thing until he was taken 
down the last time. | 
®. Did vou ever see him intoxicated ? 
A. I did once. 
@. Only once? 
\. Only the one time that I ever saw him that he didn’t know 
everything ; he did that time, but seemed kind of helpless, and had de 
to be helped out of his buggy; that was the only time I saw him 4 


when he couldn’t help himself. 
S84 @. Haven't you frequently seen him under the influence of 
intoxicating liquor to some extent ? 

A. I have seen him before now when he would flush up and look 
like it, but I wasn’t judge enough to know whether he was or not. 
He may have been, but I ain’t certain of it. 

Q. Did you ever notice any hesitation in his speech when he was | 
talk Ing? 

A. No, sir; I don’t think I did. 

). Was he inclined to talk a good deal, or to be silent, mostly ? 
A. Totalk. He was the greatest .talker I ever met with, I thought 


a 


NN iii ti 


in my life. 
). And talked largely about his early lif 
A. Yes, sir: it seemed to do hima eood ds - of good to talk about 
that. : a 

. Did you ever hear him express any regret as to the manner in 

which he was living ? 
885 A. No, sir; Inever did at any time. He never spoke of 
anything of the sort before me. 

(). Did you ever try to influence Mr. Nailor to do anything 

A. No,sit : 

Q. Did you ever see Kate Conley attempt to influence him to do 
or not to do anything except not to go out in the cold and expose 
himself, as stated in your examination-in-chief ? 

A. I don’t think I ever did, except asking him not to take any 
more toddy. ‘Those are the only two things I ever heard her try to 
influence him about. | 

@. And you base your opinion that he was not easily influenced 
by what you said on those oceasions ? 


A. [ cert: unly do. sil 
Q. Was he intoxicated or at all under the influence of 


com 


‘) 


). 
S86 liquor on any of the occasions when you say Kate Conley 

tried to persui ade him not to drink any more or not to go out 
in the eold and ex pose himself ? : | 


A. If he was I didn’t know it. 
(. Could be have been intoxicated more than the one time vou 
speak of during the time you knew him and you not have known it? | 
A. He might have been, but I never saw him but the one time : 
when he had to be helped out of his buggy during the time I knew 


him. 


t- 


we CATHARINE CONLEY VS. RACHEL D. NAILOR ET AL. 209 
| @. Do you know that all the people who came to Kate Conle V's 


house during the time you were there were respectable people, and 

came there for proper purposes ? 

| A. I don’t know that; butif they came for improper purposes 
they went away without accomplishing their purposes. 


| SSi (). Howdo you know that the persons who came there never 
| did anything improper while they were there? 

A. Because I attended the door-be HH, and let all the people In who 
— came there—pretty much every one—and if there was a gentleman 


come there.I staved in the room until he left; and I think [ havea 
eood reason to know Iam on my oath, and am telling nothing but 
; the truth. 

@. Do you mean to be understood as testifying that there never 
was anybody came to the house that you did not let them in, and 
that if they were gentlemen or men you on all occasions remained 

| in the room with them and Kate Conley as long as they remained ? 
| A. If I didn’t remain in the room all the time, I was in the room 
adjoining and knew all their business. I slept in the same 

SSS bed with her, and if I didn’t my little girl did. 
(. How did vou know all their busine 


(J 
le 
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A. Because I generally heard their conversation, and she. would 
tell me — business, and I think it was correct. There was noth- 
r Ing wrong in that house while I lived in it after Mr. Nailor’s death. 
Q. Wa “ie re anything wrong in it before his death ? 
ca A. Of course; that you know yourself. They were not lawfully 
married; there is a good deal of wrong in that, I should think. 

(). Name some of the men that were accustomed to come to the 

house. 
There was none accustomed to come — Mr. Kelly came 
there onee in a while, but [ was generally with him until he 
SSv left. I had a eousin by the name of = le reame there a g2ood 
many times to see me. My husband had a cousin by the 
: name of Ballinger to come there to see him a good many times. 
[_— There was a man by the name of Mr. Archie, whose wife used to 
wash for Miss Kate and me, but he came there as much to see me 
as Miss Kate 

(). Who came to see Kate Conley? 

A. Mr. Carrington was there once or twice, and Mr. Thompson 
was there several times, and several other lawyers came there be- 
sides. 

ae Q. Anybody but lawyers call on her? 

_ a Yes. of course: she had some he oh bors 5, all old centle man by 
the name of Flaherty, whose wife had a cow and furnished her milk. 

| { don’t pretend to have given the names of all. There were 

. S90 two men who came there and said Mr. Nailor had sent them. 

I don’t know their names. 

| (). How do you happe n to remember the conversation with Mr. 

| Nailor of € ‘hristmas day, 1878? 

: A. Because he said it to me, and of course I recollect the words 

he said; we were alone. 

©. How did he say they were trying to kill him ? 
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A. He was speaking of money matters; he said they would not 
let him have any money; that they were trying to kill him; he 
called no names. 

(). Did you ever hear him say anything like that before ? 

A. No, sir; he would often speak of his troubles without saying 
what they were, but not in that way but that one time; I wouldn't 


have noticed it so particularly, but that was Christmas day, 
891 and the 6th of January he died; his sons came and taken 
his body, and it brought it into my, mind what he had said. 

(). How often did you hear him refer to his troubles ? 


A. I couldn't tell; a good many times. 
©. Did he seem to be troubled in his mind ? 
A. At times he would, and then again he would be cheerful; J] 
thought he was troubled at times, but don’t know it. 
(J. He appeared to be troubled at times, did he not? 
A. Yes, sir; he acted as though he was in trouble, and often spoke 
of his trouble. : 
Q. How long was he confined to his room or bed during his last 
iljness? 
A. Six days; taken January Ist and died the 6th. 
@. Did he gooutdoorsany during Christmas and New Year? 
892 A. Yes, sir; I think he went out on Tuesday, and I think 
New Year was on Thursday. 
(). Was that the only time ? 
A. I think it was through the Christmas; it snowed on Tuesday, 
and I thought he taken cold. 
. Had he been out much for some days prior to Christmas? 
A. No, sir; only on good days, around to the stable and back 
again; he went out once just before Chr'stmas to his farm. 
Q. Was he very sick from the Ist of January on until the time he 
died ? 
A. Yes, sir; very bad; he was taken violently ill from the very 
start. 
(). Was he sensible or insensible most of the time ? sath 
\. He was sensible when he was roused up; he was kept in a 
stupor all the time, but when roused up appeared to know 
893 everything and to be perfectly sensible. 
Q. But he lay in a stupor except when he was roused up 
by some one? 
A. After the first day pretty much all the time. The first day he- 
complained greatly of pain in his side. 
(). How long before his death did he become wholly insensible ? 
A. He wasn’t insensible at any time. He knew everything as 
long as he could speak, and he spoke in the morning and died some- 
where near the middle of the day. He didn’t speak unless spoken 
to, and he eould eall Kate, and towards the last that was the only 
word we could understand hiin to say. I thought he was perfectly 
in his senses. 
(. Did Kate Conley send word to any of his family that he was 
very il]? 


= 


" sins : ~~ , F 1 ee ee a Be ities eee Sask ue Nh me sue 
cab Liat ETA GE OIL Athi) PET SS ay 7 . Pees 
SIE ee ene hank send alins bani, Hee Ee = she yt SBOE SII De Na REM ABS: RRS BR Riitonspethe) eich Gardens 9" Syne ee 


Pi prrskes <°c WEP tabs sam ink pe hak ao ned 


CATHARINE CONLEY Vs. RACHEL D. NAILOR ET AL. 26] 
894 A. I don’t know. He objected to her sending when he was 


first taken. She asked him over and over again if there was 
anybody or any minister he wanted sent for. She asked him if he 
wanted to see Ally; he said “No.” She asked him if he wanted to 
see Washy, and he said, “I don’t know.” ‘Then she told me to go 
and tell the colored girl to come up stairs, and he said “ No, no, no;” 
and I didn't go. 

(Q. What did he say “No, no, no” to? 

A. ‘To her telling nme to go and tell the colored oir] to come up 
there. She was going to send her to the stable for Mr. Nailor. 

(. Was this on the first day he was taken sick? 

A. I really don’t know, but don’t think it was, because she was 
not so much alarmed about him the first day. She didn’t think he 

was so bad. : 
895 @. Did Kate Conley ask him if she should send for his 
wife ? 

A. I never heard her. 

Q. Did you see any of Mr. Nailor’s family present during his last 
sickness ? 

A. Yes, sir: both of his sons were there. 

(. How long before he died? 

A. I couldn’t tell what day it was. His son Wash. came first: 
Ally didn’t come until a little while before he did. Mr. Wash. was 
there several times. I couldn't tell the day he first came; and his 
brother was there too. 

a When was he baptized ? 
A. The day before he died, I think. 
J. Was that done at his request? 
A. Yes, sir; he said he wished to be. 
Y. Didn’t Kate Conley ask him if she should net have it 
done? 7 
896 A. Yes, sir. 
(). He did not suggest it? 

A. | don’t know about that. 

Q. Don’t you know that he did not? 

A. Ido not. I never heard Mr. Nailor express himself on re- 
ligion, about a church, or a member of a church. He was great to 
argue about Scripture and tell us what was right. 

Q. Do you know that he consented that she might have the priest 
baptize him ? 

A. I-know he answered the priest’s questions when he asked him 
if he should baptize him anc what he believed in, and the like of 
that. I was in the room and heard it. The priest came once and 
he was in a stupor, and he wouldn't do anything, and came again 


am. 


when he was better. 
Q. Do you know that Kate Conley asked him to let her 
897 send for the priest to baptize him, or that he consented to it? 
A. I do not: 
Q. Are you sure that he was baptized the day before he died ? 
A. I told you awhile ago I was not sure, but I think he was. 


IG? CATHAR:NE CONLEY VS. RACHEL D. NAILOR ET AL. 


Q. Was he baptized before or after his son Washington came to 
see him first ? | 
A. Lam not certain of that, but I think after his son was there ? 


Q. Do you remember whether Mr. Nailor reeognized his son 
Washington or spoke to him at all when he came to see him ? 

A. He went up to the bed and called him father, and he looked 
up and murmured “ Washy” twice. I was standing right at the 
head of his bed when Mr. Nailor came in. 

(). After he died did not Kate Conley. object to having his 
body removed to his own residence, and did not she insist 
that the funeral services should take place at the house where he 


SUS 


died ? 
A. She objected LO SIvIng his body Up; his sons asked for him, 


and she objected to giving it up. Lt never heard funeral services 


mentioned. $ 

(). Did you ever see an 1m provement bond for S500 payable to 
Mr. Nailor ? 

A. No, sir; I never saw it. 

Q. Did you ever receive any money from any person on account 
of such a bond ? | | 

A. No, sir. 

Q. Did not A. KE. f:. Keese in June last, or about that time, give 
Kate Conley about $70 in money, and did she not give it to you to 

keep for her? 
899 A. She did not, indeed, sir, and I don’t know who the gen- 
tleman is. | 

Q. Have vou seen Kate Conley since you testified here on 


). 
yesterday ? 

A. Yes, sir. 

@. Did you talk with her about this case? 

A. I told her I was here; that I hadn’t exe) through, and had _ to 
come back again to-day, and that before I left Mr. Carrington told 
me | wasn’t to talk to anybody about the case; that’s just what | 
told her. 

(. Did you tell her about what you had testified to? 

A. I told her that I had testified about the children’s deaths, and 
then I told her what Mr. Carrington had said, and the conversation 
stopped right there. : 

(). Did she seem to think that your testimony would be of advan- 

tage to her? | 
900 A. She didn’t say so, but she must have thought so, or she 
wouldn’t have had me brought here, although I told her all 


the time that if would be none. 


(). You are very friendly with her, are you not? 
A. Yes, sir. 
(). And she has been very kind to you? 


). 
A. I don’t think she was ever very kind to me, except what she 
got well paid for. JI have done as much for her as she ever did for 
me, I know. 
(. And you think she was very kind to Mr. Nailor? 


A. I know she was. 
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). Ifow did she show that kindness ? 
A. By always trying to do something or other to make him com- 
fortable or nourish him; I eal] that kin - SS. 
901 Q. She tried in every way she could to please him? 
A. Indeed she did. 


@. And you think she deserves to succeed in this case ? 


A. I never bave thought but very little of that. I have often 
said she ought to have something for her kindness to Mr. Na llor, 
but, of course, his family are the ones to have his property. She 
was very kind to him, and I often told her she had no right to be 


there; that she done it herself, and I thought she deserved some- 
thing for what she had done. 

(. Your sympathies, then, are rather with her? 

A. No, sir; not a particle. I go in for what is right. She treated 
me always clever, and I have come here to tell the truth, and Iam 
very sorry to be here. 

Q. Where did you see Kate Conley since you testified on yester- 

day? | 
IO? A. At my house; she came there yesterday evening. 


Redirect by Mr. CARRINGTON : 


(). Don’t you know something of a $500 bond or certificate ? 

A. Ido not. J think I heard talk of the certificate. 

Q. Didn’t vou have possession of such a certificate ? 

A. had sone three or four papers ot hers, but I don’t know 
what they were. I didn’t read them, for I can’t read writing, and 
she didn’t tell me what thev were. 

®. What did you do with them ? 

A. If it was with the papers I had I returned it to her. 

(. Is that all you did with them ? 

A. It 1s, positively. 


Reeross by Mr. Coue: 


. Did she give you anything else for sate keeping ? 
903 A. No, sir; and as for giving me a cent to keep for her she 
never did. 
her 
MARY x E. BALLINGER. 


, 
Mark. 


Subseribed and sworn to before me this 17th day of January, 
LSSO. 
IRVING WILLIAMSON, 


Kraminer in Chane ry. 


Adjourned until a day to be fixed by consent of counsel. 
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Deposition of Ann McCue for Defendant. (Filed Jan. 14,.1881.) 


FEBRUARY 9, 18580. 
Met pursuant to agreement of counsel. 
Present: C. C. Cole, Esq., for complainants, and Messrs. Ruther- 
ford, Carrington and ‘Thompson, for defendant; whereupon 
904 ANN McCue, a witness of lawful age, produced, sworn, and 
examined in behalf of the defendant, deposes as follows: 


By Gen’! RUTHERFORD: 


(). Give your name and residence. 
A. Ann McCue; 208 14th street S. W. I have resided there seven 
years. | 

(. Did you know Allison Nailor, Sr., in his lifetime? 

A. Yes; sir; I knew him for seven years, but was acquainted with 
him for six years before his death. 

Q. Did you know Ixate Conley ? 

A, Yes, sIr; the same time as I knew Mr. Natlor. 

Q. State if you are on visiting terms with Kate Conley, and state 
generally how intimate you were. — 

A. I was very intimate with her. I also visited them when the 
children were sick. During that time I was there as high as eight 
or nine times a day; they used to send for me. I lived then just 

across the street. 
905 Q. What was Kate Conley’s conduct towards Mr. Nailor, 
how did he treat her, and how did she act towards him ? 

(Objected to by Mr. Cole, because the witness has not shown that 
she has any means of knowledge on that subject.) 


A. He treated her very well, so far as I know. She treated him 
very well. She was very kind to him. He had very good conduct. 
[ never saw an angry word with him. 

. Did you ever see Mr. Nailor during the time you visited them 
under the influence of intoxicating liquor? 

A. No, sir; only once. I saw carried from his buggy into the 
house. 

©). How did Mr. Nailor act with reference to the children ? 

A. He was very fond of his children. He was very. distressed 

after their death. I heard him telling Dr. Barker if he 
YU wanted three doctors to eet them and he would Pay them : 

he didn’t care what was done if he could save the life of his 
Willie. | 

Q. What was your opinion of Mr. Nailor’s capacity and intelli- 
gence during the period you have referred to? 

(Objected to by Mr. Cole, because the witness has not shown that 
she has sufficient knowledge of Mr. Nailor to give an opinion.) 

A. I think he was a very intelligent man anda very smart man. 

Q. Was he a man easily influenced by others or liable to be con- 
trolled by those surrounding him ? 


ef 


ef 
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(Objected to by Mr. Cole for the same reason as above.) 


A. No, sir; he gia be controlled by anybody, and he would 
tell you so, too. 
Q. bid Kate Conley appear to exercise any great influence over 


him ? 


907 (Objected | 


O bv Mr. Cole.) 

A. She couldn’t do it. She would want him not to go to the 
stables tO take re little bov LO the stables, and he would Say he 
would | é ike then 8 defiance of the di vil. 

(). Did such instances oecur more than once? 

A. = hiaieageoniae that re mem bi r whe a Was there that she begged 


4 ; ‘alc ie 
himr not to take him and he would. 

Q. Did you ever hear Mr. Nailor express any intention of pro- 
viding for Kate Conley or the children ? 

(Objected to by Mr. Cole.) 


A. Yes, sir: several times. Six or eight times the be st t of my 

knowledge. I asked him if he didn’t know he was deri In a bed 

hell in staying with her. He told me he didn’t want me or any 

~ other damned ‘she-priest to ask her to leave him; he wanted 

908 her to stay with him while he lived and he meant to provide 
for her and the children. 

(. Do I understand, then, that you had tried to get her to have 


him ? 


(Objected to by Mr. Cole as leading.) 


A. Yes, sir. That Was twice he eure that to me. I asked him 
twice, but didn’t say anything more to him about it. Hewasaman 
that didn't like anvthing said LO him about it. 

@. What was Ikate Conley’s general conduct, and how was she 


6 
cm. | } oa . eres re ce } « 
regarded in the neighborhood in which she resided ? 


(Objected to by Mr. Cole as calling for incompetent testimony, and 
if 


because the witne ss has not shown herself competent to testify OF] 
the subject.) 


QY)9 A. She was regarded very well. Eve ty body liked her, and 
had a great sympathy for her in the n ighborhood, and the 
nelehbors visited her. 


Cross-examined by Mr. Cone: 


Q. Where did you reside before you moved where you live now? 
A. I lived on the same street, No. 222. | 
@. How long did you reside at No, 222? 

A. I couldn’t exactly say without looking up the receipts. I have 
been living on the same square for seven years. 

@. Where did you live before you lived on that square? 

A. I lived in the First ward, on the corner of I and 25th street-. 

(). Where did you first see Kate ( ‘onley ? 

A. On 14th street, going out with herself and Mr. Nailor and her 
baby. 
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(. How long ago was that? 
910 A. Seven years. 
. When did you first speak to Kate Conley? 


A. Six Vears ago. 

) W here f 

A. On 14th Haven, at her own house. 

(). How did you happen to be there? 

A. A little girl was nursing for her, and I made some dresses for 
> girl, and carried them over to her. 

). Did you see Mr. Nailor on that oceasion ‘ 

A. I saw him sitting on the lounge. 


(). After that time did you visit there frequently? 

A. Yes, sir. 

(). Did you continue to visit them up to the time of Mr. Nailor’s 
death ? 


A. Up tot the time they moved over on 12th street. I was never 


there until after he died. 
(). When was that? 
911 A. I never kept an account of their moving, and I can’t 
tell. 


(. How long before Mr. Nailor died ? 

A. I visited them until they moved off 14th street, and I never 
visited them after that. I saw them every day before that. 

(). About how long had they been living on 12th street before 
Mr. Nailor died ? | 

A. They moved on 12th street in the fall, and he died in January, 
I think. 

(). How often did you see Mr. Nailor from the time you first got 
acquainted with him up until the time he moved to 12th street ? 

A. I saw him every day; sometimes twice and sometimes five or 
six times a day ; sometimes I would be over there, and sometimes I 
would see him going by in his buggy. 

Q. Did you visit them every di ay ? 
912 A. Not every day. I used to go to the gate for milk every 
morning, and sometimes I would go inside, but I saw him 
every day going out and coming in. | 

(). Did they go out together every day ? 

A. No, sir; I saw them voing out five or six times to the country 

(). How often did you see Mr. Nailor : speak to him ? 

A. I couldn't 4 It vou how often, it wasso many times; when the 
children were sick I saw him very often. 

Q. What did w talk about generally when you talked with him? 

A. Sometimes about the children, and wished he might live to 

see them able to do for themselves, and that he intended 
913 to provide for them. After the children died he said he 

wanted to be buried with the children, and I told him he 
ecouldn’t be that He talked of how his family used to treat 
him, and I told him I didn’t want to hear of it: that it was 
only natural for people to have words, and that he had better go 
home, and he said he never would do th: at, and he didn’t want any 
one to persuade Katie to leave him. 
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Q. Did he talk about the children, and about providing for them 
eood deal ? | 

A. Yes, sir; he was always talking about the children whenever 
would go there. 

Q. Did that subject seem to run in his mind a good deal ? 

A. Yes, sir; always; providing for his dear little children, he 
used to Say. | 

@. Did you ever hear Kate talk with him upon that subject ? 

A. No, sir. 
J14 (@. Was she ever present when he talked about it ? 
A: Onee, and she told him to shut up, and he said he wouldn’t, 
that he had made his will and he didn’t give damn who knowed it. 

(). When was this ? 

A. I never remembered ; 1t was a good while before the children 
were took sick; I didn’t take any interest in it; I was trying to get 
her away from him. | 

(). About how long before they got sick ? 

A. Idon’t remember; sometime [ have had so much trouble and 
sickness of my own, I can’t remember. 

(). Was ita year before the children died ? 

A. Oh, ves, sir. 

@. Did he say what sort of a will he had made? 

A. I saw the doctor’s carriage and I went over and asked 
915 who was sick,and he said, no one; and I said, why, I saw 
the doctor here; and he said, | have made my will and J 

have willed a couple of houses to poor Edna and a farm to Willie. 

(). And this, vou say, was about a year: before the children died? 

A. Oh, it was more than a vear, must be nearer two years; three 
years; I don’t know exactly the time; I] never kept no accounts, 11 
never troubled me; when I found I couldn’t separate them it didn’t 
bother me. 

. Ever hear him say anything about providing for Kate? 

A. He used to say he would leave her independent for tak 
eare of him; that she took care of him; I said she took better care 
of him than |] would. 

(). Did he say this when he was talking about providing for the 

children ? 
916 A. Yes, sir; he said he would provide for her and the 
children. 

Q. Why did vou tell Mr. Nailor that he couldn’t be buried with 
the children ? 

A. Beeause he was living with her without being married to her; 
he couldn’t be buried in the Catholic ground. 

(. Is Kate a Catholic? 
re. Yes, sIr. 

(. Are you? 
A. Yes, sIr. 


(Last two questions objected to by Mr. ‘Thompson.) 
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Catholic I wouldn’t have bothered with her, as I wanted her to come 
back to her church. 


Mr. Thompson asks the examiner to note that complainants, A 
Trimble and Mr. Natlor, exclaimed, “ We want that down. 


917 (. You and Kate are verv friendly, are vou nof 

A. Yes, sir; friend ) | 
You call on her often ? . 

Not after they moved off 14th street; [ used to visit them 

before. 

). Ha vou visited her since Mr. Nailor died ° 

3 Y eC yea Or twice. 

W we did you See her last 4 

[ saw her pass down the street on Friday; I didn’t speak t 


oite 1) 


). When did you speak to ber last 
\. Friday week. 
’ W here? 
A. On ] Ith streel YON 
time of day, 
®. Have a talk with her about giving testimony in this case ? 

A. No, sir; only she told me to come to Mr. Carrington. J asked 

her what to do: she said to tell the truth and nothing else 

91S and I said I intended to do it. 


to the pump; Line 
i 


ge 
LK 


Ee OS Viegs as Ja ‘a 
(. Why did she caution you to tell the tru 

13 . ; re eta FOR, aa ; ,° : ye ee } 1 47 : } 

A. She said she didn’t Want me tO tell anvthing eise but the truth 


(). Had she any reason to suppose you would ? 

A. I don’t think she had, for she knew I wouldn’t tell a story for 
her or no one else. 

(. Did you never tell her what you could testify to? 
A. No, sir: she never asked 
When did she tell you she wanted Vou LO come to Mr. (ar- 


) 
y. 
( 7 


rington’s office 

A. friday week; and she sent a little oirl to me this morning to 
come up. 

(). Your 3) mpathies are with Kate in this suit, are they not? 

A. No, sir; they are neither for her or for me; it didn’t coneern 
me neither Wa 

®. Wouldn’t you prefer to see her succeed than to have her 
919 beaten ? 

A. No. sir: but thought she had cl right LO something for 
her trouble and taking care of him; it is more than I would do. 

Q. Did you-know Ixate was living with Mr. Nailor without being 
married to him? 

A. Most undoubtedly, sir. 

Do you think she ought to be paid for th: 

A. I do, as long as he took her in. 

(). You Say In your testimony-in-chief this Kate behaved prop- 
erly and had a good reputation ; do you t think thi proper be- 
havior on her part ? 

A. I don’t think it was proper behavior to live with him without 
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being married, but he said he took her when she was innocent and 


l 
Intended ap for her. I told him to go home to his 
20 family ; he said God damn them, he didn’t intend to go home 
to them; that. they halnt treit d him right. I told him that 
na : orategslcty | = 


Did you e 


; ary ; 
d. ver hear him sav this more than onee? é 
Te } "US "Re Sree Sa ae 3 ae ig te fake 3 
A. Yes. 5 | meara him eurse his faboily several times. 
() Was Kate present 


) 
aX 
2 
A. Sometimes: she would t 
wouldn't. 
@. You vg! ip vour testimony-in-chief 
leave Mr. Nailor: why did vou do that ? 
A. Because ear vant her to | 


} ei Dik oe ; 1 , 7 7 
el] iim to hush. and ie would sil\ he 


iat you tried to el Kate 


ma. « 4] ; 4 ] 
he Y ving with him. I wanted 
her to. go back to her chureh, which she had left. 
Yay 7) ‘- , "a ana + ‘ 
(. Well, what did Kate say about leaving him ? 


} } } ve ee Pe 3 a Ph 
Ay. she said she would fteave bim he WoU 
6) aa Re . 

Q?] but he wouldn’t @o. he said 


{ ) Did Vou evel hie 1] IK ite tl LO pr rs rad I) O Olin 

and leave her? 
A. Once she asked him if he wouldn’t go home, and he said li 
didn’t intend to go home, and intended to provide for her and_ his 
children: that that God dam s she-priest Was trvine to get her away 


fromm him; that is the way he referred to me. 
Q. Did you ever hear kate Say anything to him about colng 
home, except () 
A. That’s all. She has often told me, thoug!] 
would YO h) rome. 


? ° t 
tL me, thougn, that she wished he 


(. You don’t mean to say, then, that Kate really wanted him to 
Hae home ? 
A. Well, she said so; I don’t know what was 1 er n 
She told him she really wanted him to go, and sl id 
SO TOO. 
@. And still vou say she treated him ku 
A. She did indeed. 
(). Not very kindly, did she 
A. Yes, sir; she did, very kindly, beyond any k 
(). What treatment of him did you eversee that vou tl 
kind on her part ? 
A. Why, cooking for him little things for him to eat and nourish 
him, and fixing him when he was going out, and when he came 
home take him by the hand 
It away. 


(. Was he feeble, and did he need leading ? 


, 
; 


} | eee oe * a a ‘ 
and lear Nin) In, take NIs COat and pul 


— 


A. Well. indeed he didn’t. and wasn t feeble: he eould 20 when 


pleased, and did it LOO. He eould OO OUT in the 
wood to my seeing. 
9Z5 (). W hat else did vou e¥er see her do tor 
eated that she was very kind to him ” 
A. When he was sick, giving him 
hint. 


®. Was he sick much of the time? 


vard and chop 
him that indi- 


his medicine and waiting on 
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Twice; once he had the gravel, and another time chills and 
fever. | 
Q. Well, anybody would give a sick man medicine; that don’ 
evince any great kindness on her part, does it? What else did she 
do that seemed to show she was very kind to him ? 
A. Why, washing his face, bathing his feet, combing his hair, and 


fixing him to go out. | 
Then you mean to say that she did or seemed to do everything 
do 


in her power to make him like her and become attached to her, 


Vou ! 
924 A. Well. I don’t know what she done it for: I wasn’tin her 


to RAOW, but she did it. 
Do you think Kate would have treated him in this way if she 
ei 1e lly wanted him to go away and leave her? 
\. Yes, I do; because she didn’t like to see him knocked about. 


[ don’t know what else she done it for. 
Q.’ Don’t you think that it was a peculiar way that Kate adopted 
of inducing him to leave her? | 
A. I don’t know nothing about it; I only tell what I seen. . 
oo 


(). How old did Ixate appear to be then * 
A. I can't tell vou. 


(). Was she young or old ? 
A. Sheis young looking. I don’t know how old sheis. You 
ean’t tell a book by the cover. | 
(J. Did Mr. Nailor seem to be fond of her? 3 
925 A. Yes, sii | . 
(. Seem to think a great deal of her ‘ : 
A. Yes, sir. 


J. Seem to try to please her? 

A. Yes, sir; [ never heard a word between them ? 
). What did he eall her when he spoke to her? 
A. Katie. 

». What did she eall him ? if 
A. Mr. Nailor. 
). Did you ever see him drink ? 

A. No, sir; only once I saw him coming home drunk; I saw him 
carried into the house from his carriage. I was standing in my 
door, and supposed he was drunk when they carried him tin. 

Then you say you never saw him drink at all? 


Q). | 
A. No, si ue 

). What partic walar church was — onley a member of, if any ? F 

A. The first church she went to, I brought her to St. Dom- Bi 

926 inic’s. I don’t know what ae she goes to now. ‘ 


Q. Do you know that she ever joined or belonged to any 
church ? 

A. Sure she was christened in the Catholic church, and brought | 
up in it; when she lived with Mr. Nailor she didn’t go, until I 
brought her. 

Q. Do you know she was christened in the Catholic church ? 

A. The lady that knowed her from birth told me so, 


Q. Who is the lady ? 
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A. Mrs. Riley. 

(). Where does she live? 

A. Some place in the First ward, on 20th street, but [don’t know 
where. 
). Is Mrs. Riley married ? 
\. Yes, sir; I believe her husband is dead. 
). What is her first name ? 
A. I don’t know. 
). What was her husband’s name? 
A. I don’t know. 

Q. That’s all you know about her belonging to the Catholic 
927 ~=ehureh? 

A. That’s all. 

). Do you know a man by the name of Charles McCue ? 
A. No, sIr. 
). Did you ever know one by that name ‘ 
A. No, sir: not that I know of. 
J. Did you know that Kate Conley was in jail for awhile during 
the latter part of 1865 and the early part of 1866 ? 

A. No, sir; [ never heard it. 
Are you a married woman ? 


) 
. v . 
A. Yes, sir. 


, 


Your husband living ? 


d. 

A. Yes, SIP. 

). How long have you been living togethei 

A. ‘Twenty-four years. 

(. Are you engaged in any business ? 

A. No, sir; my husband is working in the Comtnissary. 

(). How long have you lived in this country ? | 

A. Twenty-nine years the loth of next August. 

928 ®. What part of Ireland did you come from ? 
A. The county of Wicklow 


ANN McCUE. 


Subseribed and sworn to before tne this 9th day of February, 
1SSQ0. 
IRVING WILLIAMSON, 


Kramine i in ( hance rif. 
‘ : } eS Be tenn ae : t ee 
Adjourned to meet at a time to be fixed by agreement of counsel. 


Turspay, february 17th, 1880. 

Met pursuant to agreement of counsel. 

Present: C. C. Cole, Esq., for complainants, and I. C. Carrington, 
Jr., for defendant; whereupon, no witness appearing, the taking 
of testimony is adjourned until Wednesday, Keb’y LS, LSS, at 9 
o'clock )). m. 
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G29 Deposition of Robert Meredith for Defendant. ( Filed Jan. ] L, 
ISsigQ° | 
WEDNESDAY, Leb’y. 15, 1850. 
Met pursuant to adjournment. 
Present: C. C. Cole, Esq., for complainants, and I. C. Carrington, 
Jr. for defendant; whereupon RoBperr MEREDITH, a witness of law- 
ful age, produced, sworn, and examined by and in behalf of the de- 
fendant, deposes and says as follows : i 
— 
By Mr. CARRINGTON : 
() Where do you reside ? 
A. On 14th street southwest: on the corner of 14th and C streets. 


). How long have you resided there? 
A. In the fourth year now. 
). What is vour business or occupation ? 
A. lam a house carpenter. 
Did you kzow Allison Nailor, Sr.,1n his lifetime? 
A. Yes, sir. 
). For how long a time 
A. Four years this last September. 
(. Did you ever have any business transactions with Mr. Nailor, 
and if so, what? . 
A. I have, sir; I built for him and repaired for him. I put upa j 
couple of houses in thse country for him; one is completed and the enh 


} 


other is not. 
@. Under whose directions and according to whose plans were the 
houses built and the repairs made? 

A. He mentioned to me how he wished them to be done. The 
first building he simply drew with his cane on the ground. ‘That 
wasn’t much direction, but being youne s" an he I could under- 
stand it. I taken cl plece of board ali a re AW t and carried 1 mae him. 

He told me to draw it and if it suited hi im we could agree about 

Jol the price. As soon as I carried i to him he looked at it and 

understood it first rate and said that w as just what he wanted. 

After we agreed upon the price I went up there and he came and 
showed me where he wanted the building. That was the first bui 


ing. he next year he asked me if I ever built an eight-room 


| 


house. I told him I had,a many one. He wanted an eight-room 
house and told me to draw a plan; that he would like to have every 
room ease He was afraid I couldn’t draw the plans ee 
told him I could. He wana me to go ahead and draw the plan and 
bring 1t to him. I done se and he understood it and said it was per- 
fectly right. Then he wanted to know what I would build it for, 
he to furnish everything except the frame; that I was to get. | 
told him what I would do, and we agreed on the price. He 
told me to go ahead and do the work according to your plans and 
complete it up, and your money will be all right. Before I got 
through that, then he came to me to repair this house on 12th street. 
I came down and he told ine to look at it and see what | would do 


» « 


the work for. He told me how he wanted it done, and everything ; 
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that he wanted another story raised on it. He said, do the work, 
complete the work, and you will have no trouble about your money. 
[ got through there, and he wanted to know if I was going back to 
the country to finish the building I was at work on, and left 
933 on the 18th of July. I went back up there on the 29th of 
October, and worked from then until Christmas; then I came 


I Yt") ‘>. cl ly of ean + | “> loaat work | done {" ™ = mM 
qdowh.,. and that Was the tast Work (Ohne TOF Him. 


A. Never but one, and that was pretty much my own fault, J 
PuUeSS. Never had any trouvle CXCEPI about tearing down Aan old 
build ))} Ol ta street 

() Did you talk With lid Lat any tlm about the work you wer 


doing for him * 
A. Yes, sir: I did, and he used to often talk with me. 
(). About the bull 
A. Yes, sir. 
(. What would he say ? 


\ When I was tearing down this buildine (t street he 
rs & iCl) Was tearlne’ GOwn this Dullidin’g’ on Wu street he 


‘ ’ : : . : ° 
\ 7% ‘ ; ; ) ’ oe ha ‘vy Bl ’ : . > : | *) 
Ginews and the Work you were doing for him 


> 
954 said he was going to send the lumber up in the country to 
put up the corn-crib and grainary, all under one roof. He 
sald he was doing t his tO rovide for Willi that the house I was 
putting up there was for Willi fle would often ask me how I was 
getting along with the buildings, and when would I want shingles 
O] nails O] anything lik h it Afte FOU 1b ¢ ym pleted he told ne 


} ] es 7 _S — ‘7 i a | oa ce os ’ si . . : 
Llow often did you see him in the country during the time 


vu 
| { ' : 

} 7 4 i Fe 1] _ : tit . r : 
A. About the corn-erib: I couldn't tell you particularly. but the 


} 
| 


first week was there ne came twlce. Ile would sometimes come 
, Y | and neti i oe. 2x9 Fe eee ’ y oi , 
Once a W kK. and sometimes not tor weeks. i ¢ yuldn’t tell the oA" 
q 7 ’ ‘. ie ee ° } | " x Py 
ach WNUNIDeLP OF LIM OU K hile ne came pretty often 


AA; ' | _ a. ; wm Say ee pre “fs Sane 
A. Miss Catherine Conlev came with him. and the children 
and the Cook: these al erme up to the death of the children. 


, ’ : nd | *) 
() Would he talk with vou then ‘ 


4X 
A. Yes, sir; the first week I was there I got into a little dispute 
} 


about where I was cutting the tim er up there 


] i P } ; : ee 

and started to come home: | met Him 
: 2 ‘os Rae ‘deal oe an) 

ly town, and he told me to YO baek - LOIS Was on a | ul sda \ 
(). What were you leaving for ? 


A. Beeause I didn’t know the lines of where I was eutting the 
timber, an 


+ ee ey ae 5. ey A OO ST 
La man eame there and Sala i Was liable to be arrested. 

ae 1 . } } . rin. Be a | } oa : 7 
Mr. Nailor had been there before,on a‘lTuesday,and showed me where 


— 


to cut and how far to go. Mr. Nailor went back with me; he 
936 asked me who the men were. Itold him I didn’t know, and 

he showed me again where to cut; he asked what I was getting 
out and I told him the sills and the size. He wanted to know what I 
run away for; that if they did arrest me he would come and take me 
out; | told him I had rather not go to Rockville in that way ; he 
told me I was a coward. 


> F< ‘> 
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Q@. You said that he looked at the building while you were work- 
ing; did you have any conversation with him dering such time ? 
A. I did. 
; @. Tell us what those conversations referred to—what they were 
about ? 
A. About getting of the blocks and things, when I wanted them, 
and that Mr. Beans must do the hauling, and he carried me 
VOd and showed me where to rel them; that locust ana cherry 
blocks would do. The house rested on the blocks, and the 
other house on stone piers. 
Q. ‘That was during the time you were commencing work, but | 
refer to conversations while the work was going on and up to the 
time it was completed ; what would he talk about ? 
ae When he would come up there he wouldn't stay long with me, 
but he would ask how things were getting on, saying what a fine 
bul ling it would be, and how nicely the timber was hewed. 
Q. Who showed you what kiud of timber to use, and where to 
eut it? 
A. He showed me himself. 
(). \V hi . kind did he select ? 
.'White oak for sills, poplar for plates and rafters and 
938 ioist s, and locust and cherry for the piers. 
(). What kind of lumber is that for such a building’? 
A. The white oak is supposed to be the best, and poplar is. the 
next best; locust is the best for piers. 
@. When did you first commence work for Mr. Nailor on the 
farm ? 
A. Two years ago the 28th of this last July. 
). Is the dwe ling-house finished ? : 
A. No, sir; only the frame sawed together and ris; there are no 
rafters or weather-boarding. 
@. Have ‘you done any work on the dwelling-house in the country 
since his death ? 
A. No, sir. 
Q. How often would you see Mr. Nailor in the city? 
A. If | was working anywhere close by him I would see him 
pretty much every day. I used to go up to the stable for the horse 
and bugey for liim pretty often. 

J39 & 940 @. Did you have many conversations with him ? 
A. Yes, sir: I had right smart talk with him. 

@, What about? 

A. Different things; he used to talk a great deal; he used to talk 
a great deal about his children. 

@. What would he say about them ? 

A. He would say how he used to do when he was young like 
Willie, and how Mr. Wash. used to do when he was little, and how 
he, Mr. Nailor, could work and how he did work, and he would eal) 
Willie to him and say, I will make a smart man of you if I can live, 
but I know I won’t live, and other talk, one thing to another, that 
| wouldn't take much account of. I mean by Mr. Nailor’s children, 


his and kate Conley’s children. 


( 
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fs ings he talk about the children ? 
O4] AS Fes, - he often talked to me about them. 
®. What ale | he say about them ? 

A. When the ehildren was living he would often tell me what 
providence he wanted to make for them; after the death of the chil- 
dren of course he used to talk abeut them. 

(). What would he say about them then 

A. Well, he would talk about little Willie, if he had lved what 
he intended on doing, in that way. 

Q. What provision did he tell you he intended to make for 
Willie? 

A. That house was for Willie, so he told me. 

. Did vou talk with him on other subjects ? 

A. Yes, <% was great for running on any way. I used to sit 
. | 
t j 


a 


; : ‘ Sas : 2 fa 
down there he dining-room and talk with him. J] hadn’t much 
} , Tees Sey ee es eee ee 
use, as black as . am, to be setting up there tartkiIng with centle- 
nienh. 
e) ee - + . go 5S ] oe . . Se oad > 
H42 (J. J want to know what he talked about, if vou ean recolleet 
\ 1] } cl ‘ } |- <>) | yf a7 | ‘>? | 77 an T a ¥ > : : 
A. fie used to talk about when ne used to ve farming up 


the country, and how much: he lost when this war broke out, and 


how the soldiers destroyed his property. He talked on first one 
thing and then another. 
(). What was the condition of his mind during the pel riod you 


knew him ? 
A. Very g2ood to me, sir. Not much of a judg 
(). Was he a smart man to deal with in building operations 
A. All the dealings | ever had to do with him he was smart 
enough. | 
(. How often did you see him drunk ? 
A. I couldn’t say, to be really drunk, how often ; I have seen him 
tight, but to say how often, I wouldn’t pretend to say. 
J45 (). A dozen times ? 

A. Indeed I couldn’t say ; to say he was really drunk, that 
would be taking more on my shoulders than I would like. I used 
to stay there with him, and he would go away sober and come home 
drunk. 

(). Llow often did he come home drunk, that Vou saw him ? 
A. I never saw him come home really beastly drunk but onee. 
Q. Do you ‘~ ow Mr. Washington Nailor? 
A. Yes, si 
Q. Have ae had any conversation with him in reference to this 
case ¢ 
A. I was talking with him twice—three times, I believe. 
(). When and where did the first conversation occur ? 
A. On 14th and the Avenue. 
What did he savy? , 

A. He was asking me if I wasn’t with the old man at his 

944 death. I think that was the first. He was asking my opin- 

ion about what did I think of the old man and about this 
Miss Catherine Conley; did I think she kept him under the influ- 
ence of liquor. I told him rightly that I didn’t know ; that I stayed 
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there. The next time I saw him he was asking me the same. This 
was on 14th and C streets.’ He asked me did I think he was capa- 


ble of transacting business. I told him I had done right smart of 
work for him: according LO my jude nent, he. was. ‘here were 
several things he asked me, : er | couldn’t bring them to recollec- 
tion. He asked me if I thought he was the father of the children 


[ told him I didia’t know, but they certainly must be, for they were 
just like him. The third conversation was on I4th and © streets. 
It was all pretty muc h the same 
945 . Didn't he say something to you about your testifying in 
his behalf; about his winning this ease ? | 
A. If he won this case, of course I should have the finishing of 


the house up there; he said he had looked at 7 - this was the see- 


ond time he Was down there. 


() Did he come to your house? 
A: No. sir: he Saw me and ealled me out of Wy shop tO his 
buge) 


Cross-examined by Capt. CoLe: 


—s 
—e) 


f 


Q. How many times did you talk with Wash. Nailor about 
case? 

A. Three times. 

(). Where did the first conversation take place 

A. On 14th and the Avenue; on the corner. 

(). Who was present on that oceasion ? 

A. I didn’t know who was present; I didn’t know none 

946 of the gentlemen. 


(). Were any but you and Mr. Nailor present ‘ 


ed 


). 
A. There was one gentleman, I think 
. Was he white or black ? 

A. A white ge aka man. 

@. Where did you and Mr. Nailor next meet and have a conver- 
sation about this case ? 
A. 14th and C street 
(). At vour nee i 
A. Yes, sir: right in front of it. 
Who else was present then ? 
There was another gentleman, his brother-in-law, : think. 

(). Where did you next have a conversation with Mr. Nailor about 
this case? 

A. 14th and C street-. 

(). Same place ? 
A. Yes, sir. 
(). Who else was present on that occasion ? 

A. The same gentleman was with him. 
947 Q. On which occasion did Nailor tell you that if he won 
the case you should have the finishing of the house ? 
It was on the second. 
(). Are you certain that he told you that? 
A. He said them words in talking. 


» 
ao 
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And did he also tell you that he had been out and had seen 
the house at the farm ? 
A. He toid me Lhe] | had seen it. 
©. On which occasion did he ask vou if you thought the chil- 
dren belonged to | the ol | Ve ntle man ¢ 
A. That Was On the Sec ‘ond OCCA isION. 


Q@. Did you not tell him that vou thought the old man was too 
i old to vel children; that you We re only hit, fps that vou couldn’ ¢ 
wee A. I told him I wasin my fifty-fourth ; I don’t know how it would 
be with him; that I couldn’t get any, although the children were 
precisely like him. 
J48 Q. What did vou tell Mr. Nailor your name was? 


A. I told him ate hame was Robe: rt U tari 

Q. Is that your name ¢ 

A. No, sir; that is my hberty name. I belonged to Benedict 
Ulineberry, and before I could get mv tr oie lf had to take 
name. But my father’s and mother’s name was Meredith. I got 
ny liberty under the name of Ulineberry eloht Years before the 
War. | 
Q. Why did you tell Nailor that your name was Ulineberry and 
then give your name as Meredith here ? 

A. Beeause I was out on the street and I knew the street was no 


: ; place to examine a man. but here [am sworn to tell the truth. ] 


was telling the truth anyway. 
949) Q. By what name are you generally known and called by 
your friends, those who know you best? : 
A. Meredi th 1 l am ealled by. 
(). When did you commence to build the first house 


x: 


ee 
a 
* 
Nallor ? 
A. Two vears. the 2?Sth of last July 
! 
> 


e his 


siny name, the most 


d Where Was they ’ 
\. Up on the farm. 
In Maryland ? 

Yes, sir, 


) 
4 
\ 
‘ 
©. Was-that the first work you ever did for him ? 
\ : 


' (). \V ect did you do for him before that time? 
A. The first work I ever did for him was a windy day, and i 
j started to lift the tin off the roof. He sent for me to come round 
there, and [| secured it. ‘That was the first job of work Il ever did 
for him. 
fn . Q. When was that? 
A. Four years this last November. 
Q50 (). Did you work for him any bet LWee 1 that and the time 


you first t commenced to build this er 
A. Yes 
~. W hs at did you do? 
A. I wainscotted his kitehen 
(J. | what house was that ?” 
A. On 14th street. 
(). Did you do anything else on that house? 
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A. I put on three pair of blinds that got blowed off in that gale. 
(). Anything else ? 
A. Nothing more than whitewashing and painting the roof. 
Q. Who employed you and paid you for what you did on that 
house? ; 
A. Mr. Nallor. 
(). Who was living in it at the time ? 
A. He and Miss Catharine Conley. 
(). Did you do anything else for Mr. Nailor before you commenced 
to build the first house? 
95] A. Yes, sir: repaired the st: ai ble down there on 1: itl 1 Street 
he Jonging to that building. 
®. Was that all? 


nt up here and tore down the old building on G street, 


A "eC 
between i th and 9th. That was all I did for him,except errands, 
up to the time I commenced to build the first house. 
(). ‘Yi, eis tee to build the first house for him on the 28th 
of July, 1877 7, out on the farm; what sort of a house was it? 
\ double corn-erib and graznary., 


A 
Q. H w long were you building that ? 
\ had - on the 20th of the next Oetober. 


‘ 


— 
— 
— 


Do anything else in the meantime? 


). 
A. No. 


‘Q de anes was he to pay you for that? 
A. boarded me and paid me $50. 
Q. Did you stay out in the country all the time you were doing 
It? 
9O2 A. From Monday morning until Saturday evening. 


(). Where did you board while you were in the country ? 


A. At Mr. Iloy — | 

@. Did Mr. Nailor pay your board ? 

A. eee sir. Mr. ye Nn cated $10 a month board for me, and 
Mr. Nailor was to pay it,and Mr. Nailor paid me $50 over and 
above the board. 

(). Is this the house the plan of which Mr. Nailor marked out on 
the ground with epee 
= That’s the one 

This was not a dwelling-house, but just a house to put grain 
a? 

A. Yes. SIT. 

(). Is this — house he said he was building for Willie’s benefit ? 
A. No, sir. The dwelling-house was the one he said he was build- 
ing for Willie’s benefit, the eight-room house. 

q. When did you commence to build that? 

A. On the 8th of May, 1878. 
953 Q. What did you do from the time you completed the first 
house until you commenced the second ? 

A. Sometimes working at the shop and the balance for Mr. 
Beveridge. I put floors in houses down on 14th street. 
®. You didn’t do anything for Mr. Nailor between those times ? 


Cy é 


My 


t 
; 
‘ 
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no more than doing errands, sawing 


do it himse ta 
| split wood for him frequently 


A. Not of carpenter’s work; 
and spitting wood, when he wouldn 
@. Did you do errands and saw an 
during that winter ? 
A. Yes, sir; pretty much along. I stayed there from the 3rd _ of 
January to the 14th of February, gue 
How much was Mr. Nailor to.pay you for building the second 
house ? 
A. He Was to ove me SLOO. | first asked him S200. 
he would give me $100 and board me. 
(). And was he to furnish the material ? 
Jo A. I had to get the frame out of the woods, the same as ] 
did for the corn-erlb. and he Was to furnish all the material 
(). Out of whose woods did you get the fi 
A. It was his’n, out of the thirt y-acre lot. 
() He showed you where to rel if 
A. ¥es, sir. 
J. He showed you where the lines were ? 
A. He did; drove t tae the 
@. And while you were cutting the timber other part 
sald you were not on his land, and threa 
left ? 


A. It was the 


He said no: 


“ames 7 


+) 


woods. 
les came and 
arrest you, and you 


— 


). 
.< 

] 
| rened to 


‘frame ol the ecorn-crib | Was VeLunge OU When this 


happened. He also showed me where to Orel the frame of this first 
house. 
@. Was the timber which you cut for the frame of the second 
house standing and green when you cut it? 
Joo A. Yes, sir; cut it and hewed it. 
@. Did vou immediately frame it and put 1t up ? 


A. No, sir: I sawed the frame out and then came down here and 
did this work on 1th street. 
(). How long were you doing that? 


\ | ; r)) >] > | 14 } + | . 7th fF Tuoliy ‘)} { ; ’ hildre err, 
i. conimeneed 16 on the Léth Of JULY, and the enidren were 


; ane ! 
taken sick, and he stopped mefor to goerrands tor him, and I | ra 
Oo egan 
sles “RRR Reni tee EES, ee Career ts Ee DO+) rg 
aQMalh) in Septem bel and worked until the 29th of (et ober. That 


] 
yA h-streetl 


finished the job on the 12 | went back to 
the country and commenced getting the frame ready to raise. I 
raised it in November. I was getting out columns for the porch, 
and worked until Christmas, when | came home and the old gentle- 
man died, and | never went back to work on it any more. 
JOG (. Was it after you went country during the 
fall that the old gentleman talked with you about the chil- 


, 1. + | 
DACK to tne 


dren ? 

A. Atte 
then. 

@. Who employed and paid you for whai 


I went baek. end before. too: but the children were dead 


vou did on the 12th- 


street house ? 


A. He employed me, but she paid me. 
(). Who is she? 

A. Catherine Conley. 

Q. How did she pay you? 


abi Samge to sewen ss = <6 
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In instalments. 
Instalments of what 
For what I agreed to do the work for. 
What did you agree LO do the work for? 
The wood work for $35. 

Well, did you do anything else? 

1 built a shed: that was extra. 


, 
—_ 


+) 


om ” te > Me, 


. How much were you to have for all you done ? 
A. The contract was $35: “ate other was little piece work : 
G4 there Was ho contract about tha ; 


Q. How much were you re in all? 

A. I can’t tell, because I had another man working on the shed, 
and we divided on the little extra work. 
(). How often did Mr. Nailor PO Out in the country while vou 
were out there? 

A. | can’t say precisely how many times, but pretty often. 

J. Once or twice a week? 

A. The first week I was at work he came out twice. 


~Q. Were Ikate Conley and the children always with him ? 
A. Yes, sir. 

(). And the cook ? 

\. Yes, si 


Sil. 
) \W hy did they bring the cook alone | 
A. On account of the children, taking eare of them. 

(). Did nat te come with him alone after the children died ? 
958 A. Yes, sin They didn’t come up but once or twice after 
children died. 
(). Bring anything alone ‘with them to drink 
A. Som tine s he brought it 11) the side pocket, i] a little Mask, 
He has offered me SON C. 
(). Kver see him drink out there 
A. No, sir: I did hot I would be either in the woods or at the 
frame, and he Wot uld be In the house. 
). Ever see him drink at his house ? 
A. Yes, sir: milk toddies. 


Wo 


4 
\. No, I can’t say often. The most I saw him drink was milk 
wae or brandy and whiskey. 

Kver see Kate Conley fix the punch for him to drink? 


(). Often ¢ 
A. I couldn’t say; at different times; never twice at the 
959 same time; but as I was there often, it would be often, alto- 
: ether | 
(). Was the cook that went out in the country with them white 
Or co} yred ? 
i i : » 


( 
\. Colored. 
What was her name? 
Lizzie Nelson. 
’ Where does she live now ? 
A. She don’t live anywhere, because she is dead. 
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@. Have you worked any for Kate Conley sinee Mr. Nailor died ? 
A. No, sir: more than I whitewashed on:12th street. After the 
death of Mr Nailor ] staved there until the 17th of March. 


} - 4 } Z ) 
() Patk With hel avout this Gast 
’ . } } 
\ No S]] mene told me to come up here 
rT? j , } ] 7 : . 7 
\\ flat Cid Sf) Sav she Wanted vou to come for?! 
, , ‘ ° 
J i+ + . — 7 — 
\. She didnt say, but for me to come to Mr. Carrington’s offie 
i t | | i} ! T LA i}, ? 
Lijctt if Vatll an i) tLcLilNN ’ itil il 


+ ] ] 
| ? + 
() Dich tf VOU KNOW tha YOu were O be a Withess 1n this cas 
ae ¢ 
UNL lLO-day\ 
\ Nia 1? ? 4] 7 | ss 4 t 
INO, SI] é 1 ts Pat tf GAIGd KHOW'W l 
ry } } 
(). Where did vou s .ate Conley to-day 


on pe wa iataatei atic ee & err es aE Se 
A. In front Of her house you may say, Just below the Government 


Fis at } } ] ] 
A. I was workin: there at the shop and she came down. 


() WY gS ohye ( } i} ro own } , , 
e { ii i i} t “[1C)]) 
.% ‘ A i i ; 
hal - 
\ YO I i ot ' OSs ce Nir. i ’ cy ’ iid. 
\ ] " . . . \ } } { ) 
() ) il : ‘ XA \ t WOTK iO] \ l \ Lik )] oT} L ide Pa rid) 
\ ' 7 , , i] o> ’ i i] Me 
si. i Wi Lt ly) t ion we VOeaLtw bE ZOStp i bDiyIS guy YOTIE. 
i Sy 
4 ae } ) 
4} | ( ) Did \ 1] Wo ix ()] et bol tth) 


" ll T : ' — " 3 + ] {7 . 7 1) ] . } . 
(). Did Mr. Nailor seem to like to have you come into the house 
‘ 1d te Sh writ | iy , 
callie LoiK ‘Witil epeae ; 
2 : 
A. Yes. sir: he often sent for mi 
( aR, ] . Ree eet a ald 9 
Z Ce Would sit and taik as i0nge as you, wouid he not: 
A. Yes. sit 
ry. Re } > ] } } ee 3 _ * ’ ’ , cal . Base 2 . ae 
() Palked a vood deat about Kate Conl V and het ehildren < 


A 
Bee hildr t nek ve | 
A. More about the children, not so much about her; but he was 


great to talk about the ehildrei 
(). Kate was rather cross to him, wasn’t she? 
A. No. sir: didn’t seem to be so, sir 
(). Didn't she scold him ? 
A. Not to my knowing. When he would — anyways cross she 
would seem to be afraid of him 
Q(5? Vas she kind to him 


ry ! } | ae aa a i We * =< - , 

(). What did you ever see her do for him that indicated she was 
kind to | 

\ 4 ] - i | 4 ’ 

A. She acted the Same as any otner | 

If he was going out, and it was a bad 


~ < 


nan’s wife would, I suppose. 
-looking day, she would say 
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she wouldn’t go, and if he would she would see that he put on his 
overceat. 

@. The old gentleman was not very well, and didn’t do much 
during the time you knew him? 

A. No, sir. 
@. Do you remember of seeing him executing a paper, a will, at 
any time? 

A. I was there with one. 

(). When was that ? 

A. That was in March, 1878. 

(). Who else was present ¢ 

A. Mr. Mark Douglas, James Allman, Dr. Hammett. 

(). Was ita will? 
965 A. ’Deed [ don’t know. 
(). What did they say it was ? 

A. They told me it was a deed. : 

(). Who said it was a deed? 

A. He told me it was a deed, I think. 

(). A cteed LO whom ? 

A. Of property to Willie; so much, he said, he said, was for Willie, 
and as for Edna I don’t remember. 

Q. Do you remember the day in March that this was? 

A. I don't. 

). Was Kate Conley there ? 
\. She was. 
). Who went for Douglas and Allman ? 
\. I went for them. 
é Who sent you for them ? 
A. He sent me. 
). Was the old man well at that time?’ 7 
\. No, sir; he wasn’t well; he had been out, though. 
Was he in bed’? 
A. No, sir; setting up. 3 
964 @. Did you not tell Wash. Nailor and Matthew Trimble 
that the old. gentleman was sick in bed and had to be raised 
up to sign the will, and that Kate Conley sent you for Douglas and 
Allman, and did you not tell them this on one of the occasions you 
saw them at your shop and talked with them about this case ? 

A. | might have done —, but I wasn’t sworn. I] was a colored man 
and didn’t want to be hampered by people examining me on the 
street, but I am here now to tell the truth as near as I ean. 

Q. Did you not also tell them on the same occasion that you did 
not consider the old gentleman competent to transact business dur- 
ing the time you knew him, and that you would not have bought 

property from him under any consideration ? 
965 A. I told-them this, I wouldn’t like to do it, and there is 
where they wanted to hamper me. He asked me if I had 
ever transacted any business for his father, and I told him about 
tearing this old shop down. I told them that the old man was in- 
competent to transact business, and that I wouldn’t have bought 


property from him. 


~ ue : 
REBT AT PIE OS 


= —_— T= 
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Re-examined by Mr. CARRINGTON : 

@. What reason have vou, if any, for telling these gentlemen at 
that time what you did ? 

A. I didn’t want the hard feelings of no person. I didn’t want 
to be called as a witness by either side. 7 

Q. Didn’t you receive word that you were to be pleced upon the 
witness stand yesterday ? 

A. Yes, sir. 


@. Why didn’t you come? 
»Mr. John Al- 


:: 
A. Because I had to go across the river to se 
man. 
966 . Reeross: 


(). At the time you told these centlemen that you thought Mr. 
lieve that was true? 


Nalor was not competent, did you bel t 
| not In every Instance. 


A. No. sir: | didn’t believe it to be true, hie 
(). When you told them that the old gentleman was sick in bed 
{* +) 


when he signed the will, was that true or false 
A. That wasn’t true. 


Re-examined by Mr. CARRINGTON : 
hat you have stated in your 


(). What was the truth? Was it wl 
examination under oath ? 
A. What | have stuted 1s the truth, and that IS, that the old nan 


had been sick, but had gotten well enough to go out. 


ROBERT x MEREDITH. 


nari. 


LSth day of February, A. D. 


Subseribed and sworn to before me this 


ISSO, | 
IRVING WILLIAMSON, 


Heaminer. 


Adjourned until Feb’y 19 at 3 p. m. 
967 Deposition of Ann Clark for De fe ndant. (filed Jan. 14. ISS] ) 
THuRSDAY, Feb’y 19, 1880. 
Met pursuant to adjournment. 
1. C. Carrington, 


Present: C. C. Cole, Esq., for complainants, and E. 
age, 


Jr., for defendant; whereupon ANN CLARK, a witness of lawful a; 


produced, sworn, and examined by and in behalf of the defendant, 


deposes and says as follows: 
By Mr. CARRINGTON : 
Q. Where do you live? 


\. On the corner of I and 7th streets southwest. 
Q. How long have you lived in Washington city ° 


; 


254 CATHARINE CONLEY VS. RACHEL D. NAILOR ET AL. 


A. I came to Washington, from Pennsylvania to Washington, 
about the time of Buchanan’s election, and have lived here off aha 
on ever since. | | 

Did you know Allison Nailor, Sr., in his lifetime, and, if so, 
how long? 
968 A. Yes, sir; I knew him for about eight years, as near as 
I can come to it. 

@. Did you live anywhere near him? 

A. I lived on the corner of I and 7th streets while I knew him. 

Q. Did you visit the house where. he resided, and, if so, how tre- 
quently? 

A. Yes, sir; not very often. I had a sister who rented rooms in 
the house Mr. Nailor lived in, and I used to visit her; that is the 
way I became acquainted with him. I[ knew Catharine Conley for 
about the same time, and became acquainted with ber in the same 
— 3 

Did you converse with Mr. Nailor, and, if so, how often and 
— what subjects? 
A. I conversed very little,and the subjects were, if he had a news- 
paper he would tell me something he hi: a been reading, and would 
ask me something about my brother-in-law, who was lving 
969 in the house. I spent very little time in the house. After 
my sister died I seldom went there. 
(. Are there any of these conversations that made a decided im- 
pression upon your mind, and that you are now able to state? 

_ Nothing that I ever said wrong he ‘tween those people, except 
that they lived together as man and wife. 

Q. Did you see the children ? 

A. Yes, sir. 

®. How often? 

\. I can’t mention the times every time I went ther 
). Did you ever talk to Mr. Nailor about them ? 

A. Yes, sit 

(). What would he say about them, and how did he act towards 
them ? ; 

A. He acted very kindly towards his children, and especially 

little Willie; he seemed to be fond of all the children, but 
970 from all I could see he was doubly fond of Willie, as I judged 

from his actions. If he would go outside the house he would 
call Katie, and say that child will be hurt; he seemed to be afraid 
something would happen to them; he would put his own gold 
watch on the boy and set at the window and watch him out on the 
street with it on. 

(). What would he Say about them ? 

A. | couldn’t exactly say what he said now, but he would talk 
about them just as I would about mine 

Did he ever say anything to you about his property ? 

A. Not that I remember. | 

@. Were you at his house during the sickness of any of these 
children? 


A. No, sir. 
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®. Were you at the house when Mr. Nailor brought there or exe- 
cuted papers relating to his property or a portion of it? 

N71 A. Yes, sir; I was there one day, and he vame in, and 

Katie, as he ealled her, pulled his overcoat off and laid it on 


the baby’s carriage, and he said: There’s papers in the pocket of 


that overcoat; you take them out and take care of it. They are all 
right now, he says to her, but they are to be put on record; and he 
took SODe mhOneyv out of his pocket and sald: Here is VOur change, 
and LAVE it to Willie. So she took the papers oul and looked at 
them, and seemed to be very well pleased, but no one read the 
papers 1n my presence; only the words he said is all that | can 
state; [ think one part of the papers was to go to Rockville to go on 
record and another Parl in the City Hall. 
Q What men did you see there during your visits ? 
IZ A. I never saw a man there «xcept a colored man, who, | 
supposed, was his servant, until he was on his death-bed. 
@. Do you know people acquainted with Catharine Conley and 


live ne the neighborhood LT) which she resided during the time of 


your acquaintance with her ?- 
A. I don’t know any except one. 
@. Of what religious belief are you ? 
A. Lam a Roman Catholie. 
(). What is your age? 
. [think I am pretty near sixty 


(C‘ross-examined bv Mr. Con} 


@. Where did Mr. Nailor reside when you first became acquainted 
with him ? 
A. I couldn’t tell you the name of the street, but they moved 
from that house to 14th street. 
my Sie 


©. Did your sister live in the house with Mr. Nailor at that 
time ? 

A. Yes, SIT. 

(). Did she remove with him when he removed to 14th street? 

A. Yes, sir: her and her husband. 
Dio (). What was her name? 
A. Mrs. Mary MeGuigan. 

2. What was her husband’s name* 

A. Daniel McGuigan. 

Q. When did they first go to live in the same-house with Mr. 
Nailor? 

A. I couldn’t tell that exactly ; it was about eight years ago. 

(). Did they continue to reside in the same house with Mr. Nailor 
until your sister died ? 

A. No, sir; she was in my house six months and six days until 
she died ? 

(. When did she die? 

A. She died about five Vears ago. 

Q. How often did you goto Mr. Nailor’s while your sister was 
there ? 

A. I didn’t go very often. 


, 
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). As often as once a month, ? 

A. No, sir. 

Did you go _ see her as often as once in three months while 


sne lived at t Mr. Nallor’s ? 


A. I couldn’t state; I only went very seldom. 
Q. Why did vou not vo oftener ? 
974 A. She at one time consented to leave Mr. Nailor and go 
with my sister to New Jersey. She had only ore child living 
then, Willie. My reasons for going was because I thought I coul 
influence her to leave, because I never liked her living in that way. 
She would take me into the room with Mr. Nailor, and I never had 
a chance to say much to her about it. 
®. Was the reason why you did not visit your sister oftener while 
she was living at Mr. Nailor’s because you did not like to go to the 
house where Mr. Nailor and Kate Conley were living together un- 
married ? 
A. That was my reason; I didn’t like her to live in the house 
with them. They ~ re i for the rooms they had. 


(. Did vou ever see Mr. Nailor or Kate Conley before your sister 
went to live ee the house with them ? 
QTd A. No, sir: never. 


Did you ever see either of them after your sister left 
there ? 
A. Certainly, I did. 
(). Where ” 
A. I saw them both in my house; they came to see my sister on 
her death bed. 
(). Did you ever sce either of them any ot ther place after that 


° v" 
time ? 

A. Yes. 

(). Where? 

A. In their own house on 14th street: I went there to see her and 
saw them both. 

How often did you visit Mr. Nailor and Kate Conley at the 

house where they lived after your sister left there ? 

A. I eouldn’t tell how often, but sometimes. 
(). Quite often or very seldom ? 


é 

A. Seldom. 

@. Was Mr. Nailor generally there when you went there 4 

A. Mostly there when I went there. 

@. Why did you go there after your sister left ? 
976 A. I had the impression on my mind that I could influence 
her to leave him, but I could never get a chance to talk with 

het 


J. Were you generally there in the daytime or evening ? 

A. Daytime; I never was there in the evening. 

(. Were you ever there without seeing Mr. Nailor in the house 
and in the same room with Kate Conley ? 

A. That day he came in with the papers; he wasn’t there when | 
got there, but came in; that is the only time I remember being 
there without his being there. 


_ 


x 
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(). When was that? 

A. I can’t state that ;-I think it is in or about two years ago since 
[ seen those papers. 

(. What time of the vear was it? 

A. I ean’t state the time. 

Q. Did you say anything to Kate Conley about leaving Mr. 
sf i Nailor on that oceasion before he came in ? 

A. No; I hadn’t spoke to her about it for some time; |] 
wasn’t there long before he came in. 

(). I suppose you had given up all hope of getting her to leave ? 
A. Oh, yes; I had given up all hope. 

(. Did she seem to like him ? 

A never Saw nothing between them, except what you would see 
between any other man and wite; they seemed to be happy together 
as far as [ eould sec. 

(). How did Kate Conley treat Mr. Nailor’ 

A. I think she treated him well; she seemed to be very attentive; 
cot everything he wanted. 

(). From what vou saw would you say she was unusually kind to 


< 


him ? 3 

A. I couldn’t say, sir; I saw heras good and kind asI ever 

7S saw a woman to her husband: on his death bed she was at- 
tentive as she could be. 

(). Did she use to seold him sometimes ¢ 

A. I never heard her. 

(). When he came in on the occasion you say he had _ the papers, 
what did she say to him when he came in ? 

A. I couldn’t state that word. I don’t know what she said to 
him. I know what he said to her when she put the overcoat on the 
baby carriage. 

Q. What was the first thing he said about the papers? 

A. He mentioned the coat. Take the papers out of that coat 
pocket. She took them out and laid them on the table, and he said, 
They are all right now except putting them on record, some in Rock- 
ville, and some in the City Hall. 

Q. Then what did shesay ? 

A. I eouldn’t state the words: she may have said something, 
but I don’t recolleet what. 

(). Did she look at the Papers ¢ 
979 A. She opened them and looked at them, but didn’t read 
anything that I could hear. 

(). How long did she look at them ? 

. That I couldn’t state. 
(). Did she seein to read them all over or just olance at them ? 

A. It appeared to me that she didn’t have time to read them all 
over. 

(). How many papers were there ? 

:% Ll eouldn’t state ; it appeared to me tour Or five. I didn’t 
count. 

Q. What did Kate Conley say about having them recorded ? 
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A. She didn’t say anything, not that I remember. She seemed 
to be well] pleased. 
(). How is it that vou Can remember and state what Mr. Nailor 
said about the papers, but cannot remember or state what she said 


at the same time? 
A. I cannot remember the words she said, but that she was 
SO wel] pleased and looked at the Papers, but read nothing out 
that I could hear. 
@. What did the boy do with the money that was handed him ? 


ay 
A. I didn’t see what he done with it. 
(). How much was it ? 

A. That I don’t know. 

( 


). What kind? 
A. There was some bills and some silver. 

(). Did he say what the change was for? 

A. No. 

®. During the time you knew Mr. Nailor,in what state of health 
did he appear to be generally ? 

A. Sometimes he complained very much, and at other times he 
would be a little brightened up. 

. Did he appear to be in bad health generally ? 

A. Well, mostly in my time of knowing him. 
JS] (). Did he generally appear to be despondent and melan- 
choly or bright and cheerful ? 

A. Sometimes bright and cheerful and would talk. I don’t know 
if | ever saw him melancholy until I seen him on his death-bed. 
(). Were you at the house during his last sickness? 

A. IT was back and forwards; didn’t stay there constant. 
(). Back and forth every day ? 

A. No; it was only a few days from the time I went there until 

he died. I was four or five times there. 
(). How many days did he live after you first went there in his 
last sickness ? 
\. Either three or four. 
). Was he speechless and insensible when you first went there? 
A. No, sIr. 
Q. Did you know of his being baptized curing his last illness ? 
A. Yes sir. 
982 (). At whose suggestion was that done? 

A. I couldn’t state. 

Were you present when it was done ? 


2. \ | 
1. Yes, sir. 


®. Was he sensible at that time? 
A. Yes, sir; he was. 
(). How often have you called on Kate Conley since Mr. Nailor 


died ? 
A. I eouldn’t state that - four or five times I expect. 
(). Not more than that? 
A. No; to the best of my opinion. 
(). How often ‘has she called on you? 
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g 
A. She has been in my house, to the best of my opinion, three 
; times. 
@. When did you last see her? 
A. She brought me here to Mr. Carrington’s Monday or ‘Tuesday. 
(. Haven't you seen her since? 
A. No,sir. 
(. Are not you and she very friendly ? 
A. Certainly we are friendly at present. 
ae So (). Don't you feei interested that she should succeed in this 
sult? 
A. Yes, sir; there is nothing interesting to me except to do Jus- 
tice to my own soul and tell the truth. 
(). Are you married ? 
A. Yes, sir. 
(). Is your husband living? 
A. Yes, si 
(). Do you live together? 
A. Not at present; we have never been separated, but my hus- 
band has to go away to work sometimes; he is now In Cumberland. 
(). What business is he engaged in ? 
A. He is a stone-mason. 
(). Where were you born? 
A. In Ireland. 
(). What part? 
<ite A. The north, COUNTY Anterim. 
(). How long ago did you come to this country ? 
\. 1 came to this country in 1844 


her 
984 ANN x CLARK. 


Mark. 


Subseribed and sworn to before me this 19th day ef lebruary, 
A. D. 1880. 
IRVING WILLIAMSON, 


Kxaminer in Chance ry. 


Adjourned until a day to be fixed by consent. 


Deposition of Mary S. Wilson for Defendant. (Filed Jan. 14, 1881.) 
Turespay, March 2, 1880. 
Met pursuant to agreement of counsel to take testimony in behalf 
aaa of defendant. 
Present: Id. C. Carrington, Jr., and Charles Thompson, Jr., for de- 
fendant, and C. C. Cole, Esq., for complainants; whereupon Mary 8S. 
WILSON, a witness of lawful age, produced, sworn, and exam- 
985 ined by and in behalf of the defendant, deposes as follows: 
By Mr. CARRINGTON : 
@. Where do you live? 
A. On P street, near 14th street, opposite Riggs market. I have 
lived there, this June coming, three years. 


—_ 6)” *)-)) 
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(. Where did you live before that? 
A. On E street, near 17th street. 
Q. How long did yot live there ? 
A. I suppose I lived there thirty years; I owned the house. 


@. When did you first become acquainted with Allison Nailor, Sr., 
and Catharine Conley ? 
A. In the yeal ir 1871. 
©. Where were they living at that time? 
A. In a house next to where I lived, on E street. 
How long after you became acquainted with them before they 
moved to 14th street? 
ES exe) acquainted with them inthe month of June, LS71. Thev 
kept a small grocery store. I could not say how long it was 
YSOH before they moved on 14th street. 
(). Did they move from I: street ? 
To wh: it place did they move? 
> On |] lth street. 
Q. Did you visit them on 14th street ; and, if so, how frequentl) 
A. Yes, sir. [ couldn’t say how frequently ; sometimes twice a 
week and sometimes it would be three weeks. I went to nurse the 
ehild. 
Q. What child was it? 
A. Willie. 
(). How long did you stay al the house then ? 
\. J was there three weeks, going home at night. 
). Did you converse with Mr. Nailor; and, if s 
\. Frequently. 
). On what subjects ? 
A. Upon different subjects; sometimes on the improvements of 
the city ; sometimes about the old inhabitant s, and very often 
987 he would speak about the provision he intended to make for 
the children. 
What would he say about the children and the provision for 


, 


. how often * 


{ 


them ? 

A. Ile used LO eall his { boy Wi illie. and say ~ papa Was FON 
to give him property, and wished papa had money to give him,” 
and all such talk as that. He spoke, too, of a deed or will convey- 
ing the piece of property on 14th street to Willie. He told me several 
times he had given that to Wille. 

(). In what manner did he treat the children ? 

A. With all kindness. He appeared to be devotedly attached to 
them. 

(). How did he address them ? 

A. Hle would address them as sonny, come to papa. He would 
have them there combing his head and playing with them, as fathers 


—> 


will do. | 
@. What was the character of his treatment of Kate Conley ? 
QS8S A. I wish every husband would treat his wife as kind as 
he treated her. 
Q. What were his habits as to the use of intoxicating hquors? 


— ‘ 


/ 
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A. When I have been in the house I have never seen him unde 
the influence of liquor. I have seen him go away from tlhte house 
perfectly sober and come back apparently in liquor; this was at 
times. I don’t mean every time, of course. I have seen him take a 
little liquor in the house, but not enough to make him drunk. 

Q. What was the condition of his mind during the period you 
knew him ? 

Bd think he had a perfectly sound mind. He was certainly very 
intelligent; his conversation showed that. 

Q. Do you 1 remember when the children died ? 

A. I couldn’t tell you the dates, except the first one. 
989 — (. When did the first one die? 
A. It was born in July and died two or three months after, 
in the year 1871. 
(). Were you in the house at the time of its death ? 
A. Not when it died. [ was there when it was in the coffin. 

@. Do you remember any conversation occurring at that time 
And, if so, state it. 

A. Yes, sir. Miss Conley ealled Mr. Nailor to the side of the coffin 
and said: “Mr. Nailor, ] have lost my little one; LO back to your 
wife.” His answer was: “I may as well go to heli as to go back to 
her.” 


©. Did you ever hear him talk of his treatment at home by hs! 


‘; 


wife and ehildren ? 
A. I have heard him say, speaking to little Willie. that he loved 


his little ones so well, for the older ones were trying to cheat him 
out al all he owned. 7 
FIV) @. Are you acquainted with people who know Kate Conley 


1s 


and w = reside in the neighborhoods where she has resi ied ° 

A. Yes, sl 
). Have you talked with them about her? 
A. No, si 

(). Have you | heard them express any opinion of her with regard 
to her chastit 

A. I have aki passing remarks about her. I have never heard 
them speak of her in any other way than of her connection with 


Mr. Nailor. 
(Adjourned until Wednesday next at 5 p. m.) 


WEDNESDAY, March 3, 1880. 


Met pursuant to adjournment. 
Present: E. C. Carrington, Jr., and Gen’l Rutherford for defend- 
ant and C. C. Cole, Esq., for complainants; whereupon the 
991 eross-examination of the witness, Mary S. WILSON, is com- 
menced : 
By Mr. Cole: 
Q. How did you become acquainted with Kate Conley ? 
A. By her living next door to me and keeping a small store and 
my going there to buy things. 
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). How long did you live next door to her? 
A. I couldn’ Say. 
). Some time? 
A. Right smart while. 
). How many years? 
\. I couldn’t tell. 
). As long as two vears ? 
A. I wouldn’t say for certain. 
). When did you get acquainted with her? 
A. In the vear 1871. 
). What time in the year? 
A. I think in the early part of July. 
). Where was it? 
A. On E street, near 17th street. 
@. Was she and Mr. Nailor living together at that time? 
992 A. Yes, sir. 
@. Had she any children when you first knew her? 
A. No, sir. | 


@. Who moved from E street, near 17th, first, you or Kate Con- 


“A. She did. 
@. Where did she move to? 
A. On 14th street, South Washington. 
@. Had she any children when she removed ? 
\. She had none at the time, but she had lost one. 
). What sort of a grocery store did she keep there? 
A. Sold a little of everything—a general grocery store. 
Q. Did she keep any liquors ? 
A. I don’t know. I never had any occasion to buy any. 
¥. Did you never see any one else buy liquor there ? 
\. Never, sir. 
@. Never hear her say whether she kept any ? 
A. No, sir. : 
@. How often, if at all, did you see Mr. Nailor while they 
993 lived on E street ? | 
A. I couldn’t say; he was always going backwards and 

forwards. 

(). How often did you talk with him during: the time he lived 
there ? 

A. I talked with him every time I went into the grocery store, 
but I couldn’t say how often. 

(. What was he doing in the store-room ? 

A. He used to wait upon me very often when I went there. 

Q. Was there a sign up over the door? 

A. No, sir. 

@. Did you continue to reside on E street after Kate Conley re- 
moved to 14th ? | 

A. Yes, sir. 

(. How long? 

A. It is two years and a half since I removed from E street. | 


¢ 


ee 
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should have said that it is four vears since I moved from E 
994 street. I couldn’t say how long I lived on E street after Kate 
Conley moved away. 
J. How far did Kate Conley live from you after she left E street? 
A. | don’t know how many squares; never counted them up. 
). Half a mile? 
A. | couldn't tell whether it was half a mile, or what. 
). Have you no idea of distances ? 
A. No. 
’. How often did you see Kate Conley and Mr. Nailor after they 
removed from E street ? 
A. Sometimes twice in a week, sometimes once in three weeks, 
and sometimes 1t would be a month before I saw them. 
(. How did you happen to see them when you did ? 
A. I went to the house to see her. 
Q. What occasion had you to go to their house after they 
moved ? 
95 A. Because I wanted to YO and see her, and see how she 
was. 
(). Did you go to visit them ? 
\. Upon the first oceasion I went as a nurse. 
Y. Did you afterwards visit them ? 
A. Yes, sir. 


Mtn, 
— 


@. Continue those visits occasionally up to the time Mr. Nailor 
died ? 

A. Yes 

(). And since ? 

A. Yes. 

(). Did vou know that Kate Conley was not married to Mr. Nailor 
at the time you were making your visits there ? 

A. I did. 

Q. Did you know he had a wife and family living? 


). 
A. Yes, sir: 
). Were you married at the time? 
A. No, sir; I was a widow. 

©. Were vou a widow when you first became aequainted with 
Kate Conley ? 

A. Yes, sir. 

Q. When did your husband die? 
996 A. He died the month before Lineoln took his seat. 
(). Have you never married since ? 

A. No, Sir. 
). What was your husband’s name? 
A. William A. Wilson. 
). Where did he die? 
\. He died on Ky street, near 17th street. 
. How long before Mr. Nailor’s death did you last see him 
\. I think it must have been at least three weeks. 
). Was he a well, stout appearing man when you knew him? 
A. Heused to complain of dyspepsia a good deal. 
(. Nothing else ? 
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A. No; he used to complain of dyspepsia. If he had other com- 
plaints [ wasn’t aware of it; he may have had though. 
@. Did vou ever know him to be sick ? 


< 


A. No more than complaining of dyspepsia ; he used to lie on 
the lounge sometimes and complain ot that. 
997 (. Did you ever hear of his being sick before the sickness 


of which he died ? 


A. Only his complaints of dyspepsia. 

(). Did he seem to be as well as any man, with that exception ¢ 

A. Apparently. 

(). Did you always see him in the house when you went there? 

A. Not always; sometimes he would be out and sometimes up- 
stairs. 

@. Was he generally in the house when vou were there ? 

A. I suppose about one-half the time he was and the other half 
he wasn’t. | 

®.-Were vou generally there in the day time? 

A. Yes, sir; I was never there at nignt. 

@. What business was Mr. Nailor engaged in ? 

A. On 14th street he didn’t do anything; I don’t know whether 

the store on E street was his or Miss Kate’s. 
998 . Did they continue to live on 14th street until he died ? 
A. No, sIr. 
Q. Did you never see Mr. Nailor under the influence of liquor ? 
A. When he lived next door to me I have often seen him go out 
perfectly sober and come back under the influence of liquor ; but | 
never saw him under the influence of liquor in his house when | 
have been there. | 

(. Did vou never see him go away from his house under the in- 
fluence of liquor? 

A. No, sir. 

. Was he always sober when he went away from the house? 

A. Whenever I saw him go away he was always sober. 

@. How do you know ? 

A. By his looks and appearance. 

(). Always near enough to him to tell that? | 
A. ‘Yes, sir; because he passed by the window and I was 
999 sitting there sewing. At that time there was no pavement on 
Iv street, and he had to walk close up to my window to keep 
out of the mud, and [ couldn’t help seeing him. 

Q@. Did he always come back drunk when he went away sober ? 

A. Not always. ; 

@. Could you tell readily when he was under the influence of 
liquor? 

A. | could, because when he came back home he was so boister- 
ous, and living next-door I couldn’t help but hear his voice. 

Q. Did that occur frequently ? 

A. Right often. He didn’t come back drunk every time, but 
pretty often. I couldn't tell how often. He always went away 
sober. 

(). You are positive of that ? 
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A. Pretty positive; yes, sir. 
Did he look like a hard-dri nking man? 
A. I don’t know; you can’t always tell by the looks of a man. 
1000 Q. Did he talk with you a good deal about making pro- 
vision for Kate’s children ? 

A. Yes, sir; upon several occasions he did. 

@. Did he not speak to you about 1t on more than several ocea- 
sions; did he not Spec ik about It a 2ood Many times ? 

A. A good many times. 

i). Were you informed that Mr. Nailor had made a will or some 
deeds in favor of those children and Kate ? 


A. le tole me so himself. 


() i ig y else tell you that ? 
A. No, si 
(J. lt aaa to run 1n his minda 2ood deal, didn’t it ? 
AL. Fee,-car, | 
(). He didn’t talk about anything else much, did he, for awhile 
A. Yes: about other things, LOO. 
(). About when was it he was talking so much about that ? 
A. L suppose for the last three or four years before he died. 
LOO] When the children were living he used to talk a good deal 
about making provision for them. After they died | didn’t 
: see so much of him. 


Q. Did he continue to talk about making provision for them clear 
up to the time they died ? 

A. Yes, si | 

Q. When did he tell you he had made a will or deeds for them 
and Kate? 

A. If I can trust my memory, it must have been in the year 1877. 
He told me — had willed the property on 14th street to his son 
Willie. 

@. When was it he told you that‘ 

A. I couldn’t tell you what year it was, but it was the same year 
g Willie was born. 

Q. When did he tell you he had made further provisions for the 
children and Kate? 

A. As lI said before, [ may be mistaken, but if I can trust my 
memory it was 1877. | 
(). How long was 1t before he died ¢ 


3 


4 
L002 A. I couldn’t say that. 
(). Did he say he had made a will in their favor ? 
* A. He said he had made provision for the children and only 
: wished he had plenty of money to leave them. 
Q. What did you say to him about it when he was talking about 


naking provision for them ? 


A. I told him I thought he was perfectly rig it to do so; they 
3 were his children, he claimed them to be such, and ought to provide 
" for them. 
(). You rather encouraged him in doing So 7% 
A. No, sir; I think it was only just. Another thing, I thought Mr. 
Nailor had a will of his own and didn’t need any encouragement. 
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Did you and he ever talk about that in Kate’s presence ? 
A. On two oceasions I know she was not in the house, be- 
1003 cause she had gone to market. I won’t be certain whether 
she was ever present. 
(). Kate was rather opposed to it, was she not ? 
A. I don’t know, she never said. I told you that on two oceasions 
she was not present. 
Q. Did you never hear Kate say anything about Mr. Nailor’s pro- 


viding for her and the children ¢ 
A. Yes, she has mentioned it since his death. 
(). Never before ? 
, Not LO my recollectzon . 
©. What has she said about it since his death ? 


A. Nomore than speaking about collecting the rents of the prop- 
erty he had left her. 3 
ee, Kate didn’t know that Mr. Nailor had ‘made any provisions 
r her and the children uni til after he died, did she? 
A. Ido not know. Yes,sir; she did about this will, that 
[004 he willed his property on 14th street. I know that she 
knew that. 7 
Have you been quite Intimate with Kate since Mr. Nailor’s 
death ? 
= | go | there occasionally VY; not to Say intimate. 
What employment have you had from her since Mr. Nailor’s 
ios ? 
A. No employment. 
Done nothing for her ? 
A. No, sir. 
Q.. How did Kate treat Mr. Nailor? 
~ With all kindness ? 
. Wasn't she cross to him ? 
A I wever heard her speak a cross word to any one, in fact. 
a She wasn’t very kind to him, was she? | 
Deed she was, sir. 
o. Now, what did she do, and how did she treat him that makes 
you say she was kind to him? 
A. By her attention to him when he wassick, as a wife does 
1005 for her husband, attending to all his wants. 
Was he ever sick ? 
A. He had a case of dyspepsia. 
He had the dyspepsia all the time, didn’t he? 
A. Whenever I went there he always complained of dyspepsia ; 
that’s all I can tell you. 
Q. Always complaining with it, wasn’t he ? 
A. Not always, but when he did he complained of dyspepsia. 
@. And then she was always kind to him ? 
A. Always kind; she couldn’t have been kinder. 
@. What did she do that was kind, except take care of him when 
he was sick? 
A. Do you want any more kindness than that? She waited on 
him and attended to all his wants, and | know he was very cross 
when he was sick. 
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©. Was he frequently confined to his bed? 
1006 A. I never see him on the bed yet, I always saw him on 
the lounge. 

(). See him there frequently 
A. Right often. 

‘here was that lounge when they lived on E street? 

n the room back of the store. 

Vinbat the V ealled the sittin Nno- — 

suppose so. I don’t know what they called it. 


id you know of Kate’s being ayannoes: for selling liquor with- 


are 


‘toi sags or keeping a disorderly house, while they were living 


Fd 


Q. You think Kate ought to sueceed in this suit, don’t you? 

A. If.it 1s just, | — she should. If her name has suffered she 
ought to have remuneration for It. 

(). Your sym suas are with her? 


A. No; Lean’t say exactly. Of course, I want to see her 

d like any other woman. 
(). Whe 1) did you see IK ate last . 
A. One day this week. 
). How did you bappen to come here to testify ? 
A. I eame to see | maw yer Carrington. 
(.) Who told you to come and see him? 
A. Miss Kate merely said she would like me to see Lawyer Car- 
rington, and I did see him. 

(). a V Ou and Kate talk the matter over be fore you Calne up 
to see Mr. Carrington ? | 

A. No: we didn’t make it a general talk. She asked me to see 
Mr. Carrington, and I did so. What questions he asked me I an- 
swered. | 

@. Did Kate come with you? 

\. I overtook her in the street. I was coming from my son’s, and 
n’t know where the office was, and she came with me. 


tian 


Re-examined mh Mr. CARRINGTON: 


1005 . You say that you saw Kate Conley one day this week ; 
was 1t the day you came with her to my office? 
A: Yes, sir 
(). Llow long have you lived in Washi ton? 


A. I am fifty-eight years of age and was born in Washington. 


MARY 8S. ‘WILSON. 


Subscribed and sworn to before me this 5d day of March, A. D. 
LSSO. 


IRVING WILLIAMSON, 


Evaminer in Chuneery. 


Adjourned until March 4th, 1880, at 5 p. m. 
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1009 Deposition of William A. O'Meara for Defendant. (Filed Jan. 
14, 1881.) | 
Tuurspbay, March 4, 1880. 

Met pursuant to adjournment. 

Present: Gen’l Rutherford and E. C. Carrington, Jr., for defendant, 
and ©. ©. Cole, Esq., for complainants; whereupon WILLIAM A. 
O’MEARA, a witness of lawful age, produced, sworn and examined 
by and in behalf of the defendant, deposes and says as follows: 

By Mr. CARRINGTON: 
). Where do you live? 
A. I room at 117 Penna. Ave.; my home is 219 C street N. E. 
). What business are you engaged in? 
A. In the grocery business. 
(). Where is your place of business? 
-A. 13810 D street northwest. 
How long have you been carrying on business at that place ? 


Q. 
A. About two years. 
. From whom did you rent the property ? 
LO10 A. Allison Nailor, Jr. 3 


— Q. Did you know Allison Nailor, Sr., now deceased ? 
A. Yes, sir. : 
(. Under what circumstances did you become acquainted with 
him ? 
A. By his coming there and claiming to be the owner of the 
house. 
(). About what time was that ” 
A. It was after f had been in there some months. 
(). Did you have a conversation with him at that time, and, if so, 
state it fully. | 
A. Yes; Mr. Nailor came to me and said that he wanted the rent 
for that property. I told him that I didn’t know him, that I had 
never met him before, consequently could not pay him. [le stated 
tome then that the property belonged to his children and Mrs. 
Conley was the trustee, I believe, and that he was her agent, and 
only him and her had aright to that money. I told him 
1011 =that I did not know anything about the arrangements of the 
property, where it was, or anything about it, and that I had 
rented it from Allison Nailor, Jr., consequently couldn’t pay him. 
He went away then and came back AQ In some time after that, and 
said if I didn’t pay him the money he would put me out—give me 
notice to leave. I told him, well, he would have to go ahead; that 
it was rather hard coming on me; that if there ‘was any difficulty he 
should go to the party I paid the money to—that is, to Allison, Jr., 
and not to bother me about it. After some more words, I said, well, 
Mr. Nailor, if you are entitled to the rent of this property you should 
get an order or something to entitle him to it; that I would pay it to 
whoever had. the nght to it. There was an order came, I 
1012 think from the court. I showed it to Allison Nailor, Jr., and 
after that Allison Nailor, Sr., collected the rent for a short 
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time, and then there came another order from the court directing it 
to be paid to Allison, Jr., again. 

(). Did you see Allison, Sr., after that on other occasions? 

A. ¥ e8, 8i8. | 
J. How frequently would you-see him ? 
A. He used to drop into my store occasionally. 
). What would he do when he came in? 
A. Sit down and read the morning paper. 
J. Did you converse with him? 
A. es, oir. 

(. On what subjects ? 

A. Different subjects: he used to talk when he came in on the 
topic of the day—what was in the paper. 

(). What seemed to be his mental condition ? 
L013 A. He seemed to be all right mentally, from his conversa- 
tion. | | 

QQ. Did he ever bring any of these children with him to the store? 

A. Yes, sir; he used to bring the little boy over with him occa- 
sionally. 7 
(). Did he talk to the child? 


. ¥ 
A. \ CS. 
@. What would he say to him; what was the manner of his con- 


versation ; how did he address him ? | 

A. ‘That is more than I ean recollect. He had the little boy there, 
seemed to be fond of him, and talked a good deal about him. The 
little boy generally sat out in the pheton or carriage that Mr. Nailor 
came over In. 

(. What would he say about him ? 

A. I can’t recollect. 

J. Would he take anything home with him from vour store ? 
A. Yes; he used to take home groceries occasionally. 
(). Anything else ? 
1014 A. Whatever I had in the store that he wanted. 
(. Wasn’t he in the habit of taking home apples or cakes, 
or something of the kind, saying they were for the children ? 

A. Yes; he used to always ask for an apple for the little boy— 
take one off the stand. 

. What was Mr. Nailor’s habits, as far as you saw, as to the use 
of intoxicating liquors? 

A. I have seen him take a drink. Generally when he came over, 
as be was going, | would ask him to take a drink, and he would 
take one. I never saw him take more than one drink on any one 
occasion, and sometimes he didn’t take any. He never bought any 
liquor from me. 

Cross-examination by Mr. Cote: 
@. How long have you been doing business at 1310 D street ? 
A. I think near two years. 
1015 Q. How did you happen to apply to Allison Nailor, Jr., to 
rent the property ? 
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A. He was collecting the rent of it at that time; the party who 
was In it was paying him the rent. : 
). How did you learn that ? 

A. From the parties who were living in it before I rented if. 

). Did you know Allison Nailor, Sr., at that time? 

A. No, sir. 

®. How long after vou went into that house before you first met 
him? : 3 ? 
A. I judge it might have been two months, three months, four 
or five months; I have no recollection. 

(). Did he come for rent on the first oecasion that you met him ? 

A. I think he did; I am not positive; my first recollection of 

him, that is personally, was when he came for rent; f had 
1016 seen him before, but not to have a conversation with him. 

(). Now state precisely What Mr. Nailor said to you about 

the rent when he first came to see you. 
_ A. He came in there and stated that he had deeded that property 
to the children, in trust to Mrs. Conley, and that she was the only 
one entitled to collect the rent; and that he was her agcent, and 
nobody else had a right to the money but him and her; that was 
thegsubstance of it, as I recollect it. | 

Q. Did he ever say anything to you about paying rent after that 
time? 

A. I refused to pay him rent that time; he came again after the 
rent, and I told him that I didn’t know him as having anything to 
do with the property,as I had rented it from Allison, Jr., consequently - 

refused to pay him; that was the first time.. 
1017 (. How many times did he come to you for rent? 
A. I don’t know how often; 1t wasn’t many months, though. 

(). Did you ever pay him any? 

A. Yes, sir. 

(). Did you take his receipt for it ? 

A. I never took a receipt from him; I took his receipt as agent 
for Mrs. Conley. 

(. Who wrote the receipt- ? 
| think I wrote some of them. 

How many times did you pay to him? 

[ don’t recollect. 

(). Have you no idea ? 

A. | don’t suppose it could have been long; it wasn’t many 
months; I don’t recollect how many; after I started paying there 
came an order to pay it to Allison, Jr., again. 

Q. Did he ever demand any rent of you after you got the order 

from the court to pay it to Allison, Jr.” | 
1018 A. I don’t think he did. | 
Q. How long after vou first went in there before you got the 
order from court to pay it to Allison, Jr.? | 

A. I don’t recollect. 

®. How long after Allison Nailor, Sr., first demanded rent. of 
you until he begun to come there with the little boy you have 
spoken of? | 
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A. My recollection is that he brought the little boy with him 
when he first came after the rent. 

. You think you had been in there about five months when he 
first demanded rent of vou ? 

A. Not positive; it might have been three, six, eight months: 
there is nothing to call it up in my mind, unless I should go and 
look at the receipts. 

Q. Have you no recollection at all about how long you 
LO19) =had been there paving rent to Allison Natlor, st: before ‘the 
old gentleman demanded rent of you ? 

A. No; as I say, it never ran through my mind atall; I do reeol- 
lect, though, that he was after it a month or two before he got it. 

Q. Tlow frequently did you pay vour rent ? 

A. Every month. 

Q. Now, how many payments had you made to Allison, Jr., be- 
fore Allison, Sr., made demand on you ? 

A. That I don’t recollect. 

Had you made any? 


). 
A. Yes. 
d 
\ 


' 
5 
s 
i 
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More than one? 
I think so. 
). AS many as three * 
A. It might have been. 
Q. What is your best recollection ? 
A. | haven't any real knowledge, nothing that I can go by that is 
Inmy mind; I have receipts, of course, from Allison Nailor, Jr., up to 
the time the old gentleman PO it. 
1020 (J. lLlow frequently did the old eventleman 20 to your store 
with the little boy ¢ 
A. I don’t know how frequently ; I know he has had him there? 
(). More than once or twice. 
A. I guess so; yes; I know he has had him there more than 
twice. , 

(). Was he ever at the store with the boy before he made demand 
for the rent? 
A. No. 

(. For how long a time did his visits to the store with the boy 
continue from the time they first commenced ? 

a Suppose he brought him there occasional 
have understood that the little boy died. 


‘) 


ly until he died. 


(). flow long did the old ventleman continue to come to the store ? 
A. He continued to come there until he was taken sick and 
died. 
1021 (). About how often was he at the store? 


A. Often and on. He used to come round after the morn- 
Ing paper. After he moved over he came oftener than when he 
lived on the Island. 
(. As often as once a day ? 
. I don’t recollect; he might have. 
Q. Can you say positively that 1t was as often as oncea week, on an 


- 


average ¢ 
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A. When he lived over on 14th street it wasn’t so often, but when 
he moved over on 12th street, I judge it was once a week. I have 
nothing to go by, except his coming there to read the paper. 

(). Did he stay long at a time? 

A. I should call it long; his object mostly was in reading the 
paper; he would talk sometimes while reading the paper. 

(). Did you ever see him under the influence of intoxicat- 
1022) ing liquor? 
A. Once is all I recollect of. 

(). When was that? 

A. When, I couldn’t tell. He came there one day, outside the 
door, under the influence of liquor, in his buggy, and I sent my 
man over home with him. : 

(). Are you still in the same store? 

A. Yes sir. 

(). Who did vou pay rent to? 

A. Catharine Conley. 

©. How long have you been doing so? 

A. Since I received an order from the court, I believe. 

(). Did you ever receive any order from the court to pay rent to 
Catharine Conley ? 

A. Yes, sir. 

(). Whereis it? 

A. I don’t know. 

(The answer is objected to unless the order is produced.) 

Q. Did you ever pay her any rent before you received that 

order? 
1025 A. I never paid it to her in person. I paid it to the old 
gentleman, and got her receipts from him. 

Q. Did you pay no rent from the time the old gentleman died 
until you got that order ? 

A. No, sir. | : 

(). Did anybody demand rent of you? 

A. Yes, sir. 

Q. Who? 

A. Wash. Nailor here; he came for rent, and another party came. 
I think his name was Reed, and Mrs. Conley came. 

@. How much rent are you paying ? 

A. Fifteen dollars-a month. 

(. Did you ever transact. any business with the old gentleman ? 

A. None only what I have stated. 

. How long have you lived in Washington ? 

A. About twenty-eight years. 
1024 (). How old are you? 
A. Thirty. 

Q. Where were you born ? 

A. In Virginia. 

Q. Will vou produce the receipts which you say you have from 
Allison Nailor, Sr., for rent? 

A. Yes; if they are there on the file. 
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(). Ilow often did the old oC ntleman come to the store with the 
little boy after vou got the order of the court to pay the rent to 
Allison, Jr.? 

A. I don’t know that he came at all: I don’t recollect. 

Q. Do I understand you to say that when you paid the rent to 


the old man he delivered you her receipt for it? 
A. Yes, sir. 
() — he didn’t sign the receipt himself? 
A: Ye , or 
0. Did they both sign it? 
1025 -, Both names were on there. It isa receipt from Catha- 


rine Conley per Allison Nailor, agent. 
, W. A. OMBARA. 


Subseribed and sworn to before me this 4th day of March, 1880. 
IRVING WILLIAMSON, 


Livamine Pr vit Chane PY. 


Adjourned until to-morrow at 3 o'clock p. m. 


Deposition of Kate Watson for Defendant. (kiled Jan. 14, 1881.) 
IRIDAY, March 5, 1880. 
Met pursuant to adjournment. 
Présent: E. C. Carrington, Jr., for defendant, and C. C. Cole, Esq., 
for complainants; whereupon KATE oe a Witness of 
1026 lawful age, produced, sworn, and examined by and in behalf 
of the defendant, deposes and says, as folie: 


By Mr. CARRINGTON: 


) Where do-you reside ? 
\. Between 14th and 15th and Bb and C, at the Commissary. 
J. How long have you lived there? 
\.. Four vears the 10th of next November. 
Y. Are you married? 
A. Yes, sir. 
2. How many children have you? 
\. Five. 
(). Did you know Allison Nailor, Sr.? 
\. Only since I have been living over there. 
@. Do you know Catharine Conley ? 
A. Yes; since I have been living over there. 
State the position of your house to the house in which C: 
rine Conley and Allison Nailor, Sr., aed, on 14th street > 

A. On the same building lot. 

(. What separated the two yards? 

A. One row of planking. 
L027 (). Were you in the habit of visiting the house while they 
lived there; and, if so, how often ? 

A. I couldn’t say how often ; sometimes twice a week ; sometimes 

three times; if there was any one sick, sometimes every day. 
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; (. Whom did you see in your visits ? 
A. The old gentleman and Mrs. Conley and the children. 
@. Did you see him elsewhere than the house ? 
A. No, sir; only going in and out from the buggy. 
Q. Did you see him in the yard or stable ? 
A. Yes, sir. 
Q. What was he doing at those times ? 
A. He would be nailing up; fixing the cow’s trough; picking up 
sticks; sometimes fixing up the children’s wagons. 
Q. Do you remember when the children were sick with the 
scarlet fever ? 
1028 A. Yes, sir. 
(. How often did you visit the house during the period of 
their sickness ¢ 
| A. I went every day; sometimes twice. I had sickness of the 
same kind myself. -I went when I could spare time. 
(. What do you mean by saying you had sickness of the same 
: kind vourself ? a 3 
i A. My own children had the scarlet fever. 
i (). Did your child contract the disease before Catharine Conley’s, 
or not? 
A. Yes, sir. 
Q. Did your children and hers play together before your chiid 
was taken sick ? | 
A. Yes, sir. 
@. Did you say anything about vour child’s illness to her or to 
him ? 
A. Yes, sir; as soon as I found my child had the scarlet 
1029 fever I sent word to them if theirs never had it to keep them 
home. . 
@. Did you have any conversation with Mr. Nailor about the 
treatment of the disease these children had contracted ? 
A. Yes, sir. 
@. What was it? 
A. He would ask. me what I was doing for my children, and | 
would tell him what the doctor ordered, and then he would say, 
Yes, it was such a dreadful disease, that be did not believe his doctors 
were doing right in bathing. My doctor didn’t bathe; and that’s 
the sort of conversation we had. He said he dreaded the disease, 
because he had lost three children in nine days before with 1t. 
@. Did he tell you what he thought was the best treatment? 
A. He said so the throat was kept clear he didn’t think there 
would be so much danger. | 
(. Did vour child recover? | 
1030 A. One of my children recovered and was out before his 
took it at all; the other one died. 
@. Did you see him after the death of the children ? 
A. Yes, sir; and helped to lay them out. 
(. What did he sav and do at that time? 
A. He seemed to grieve a great deal. Hewould go from room to 
room and ery and lament his children. 
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Q. Did you see him at other times.in company with any of the 
children? 
A. Yes, sir. 
(). How often? 
A. Every day. 
©. What was he doing with them ? 
A., He would take them out riding, out walking in the side alley 
up ali 1c down the yard and stable. especially t the lit tle boy. 
(). How did he treat the children 
-A. He treated them lke aAhnYV Ol ther father would. He never 
1031 seemed easy unless the little boy was with him 
es it vou ever talk with him about the children ? 
Yes, s 
(). What WoO oul l he say ¢ 
A. He would say that this was such a dear little thing, the little 
girl, and what he was FoOIng to do; that he was coing to send them 
to school, and if he shi ould live what a smart man he intended to 
make out of the little boy, and all such talk as that. 
(). What would he Say about the boy Willie? 
A. That he was going to provide for him, send him to school. 
@. Did you converse with Mr. Nailor on other subjects ? 
A. No, sir; nota ee deal. 
@. What other subjects would you talk about? 
A. Sometimes Beir his farm, sometimes about his property in 
the different sections of the city—whatever would be 
1082 the event of the day. 
(). How did he talk ? 
A. I don’t know how you mean; he would talk like any other gen- 
tleman would. 
(. What was his mental condition ? 
A. It always seemed to very good to me; he would speak of when 
he was a young man, and all the like of that. 
@. Did you see him and Catharine Conley together? 
(). What was their treatment of each other? 
A. She always aaa to be very kind to him; he also done the 
salhe. 
(. Did you see any member of his family visit the house ? 
A. I saw a brother of Mr. Nailor once; I wasn’t acquainted with 
any of the family. 
() Anybody else ¢ 
A. No, sir; unless it would be some of the neighbors going in and 


) 


— 


Q. Do you know Allison Nailor, Jr.? 
1033 A. I do, sir, when I see him now. 
(). Did you him or any member of his family there ? 
A. No, sir; I did not, for I did not know them; my little girl 
has. 
(). What were the habits of Allison Nailor,Sr., as to the use of in- 
toxieatine liquors ? 
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A. I myself never saw him take but two drinks—one a milk punch 
and the other a raw whiskey. 
(). How often have you seen him intoxicated ? 
A. I couldn’t say exactly; I have seen him twice or three times 
come home what'I call pretty tight. | 
(). Are you acquainted with other persons who know Catharine 
Conley ? 
(). I have heard a good many, such.as the neighbors, speak of 
her, but none that you may say were personally aequainted with 
her. 
1034 @. Do you know her general reputation for chastity in the 
neighborhood where she resides ? 
A. Yes, sir. 
(). What is 1t—good or bad? 
A. Very good, sir. 
(The last two questions and answers objected to by Mr. Cole.) 
Adjourned until Monday next, March 8, 1880, at 5 p. m.) 
Monpbay, March 8, 1880. 


Met pursuant to adjournment. 

Present: C. C. Cole, Esq., for complainants, and E. C. Carrington, 
Jr., and Charles Thompson, Jr., for defendant ; whereupon the cross- 
examination of the witness, Kare WATSON, is commenced. 


By Mr. Coie: 


(. In whose house do you live? 
A. Mrs. Sullivan’s. 
@. For how long a time did you know Mr. Nailor? 
1085 A. | moved over there the 10th of November, three years 
ago last November, and saw him every day. 
(). Are you certain you saw him every day? 
A. Yes; quite sure. 

). Where? 

A. Sometimes sitting at the window, sometimes going in and out 
to the carriage, sometimes sitting by the window, sometimes going 
in and out the stable, and sometimes when I went in and out to get 
milk. | 
). Wasn’t he sick during that time any ? 

A. Oh, yes, sir. 


In his bed, while he was confined to it. 
How much of that time was he sick in bed, do you sup- 
pose ¢ 
1036 A. I couldn’t exactly tell that. He had three very bad 
spells during the time I knew him. 
@. How often did you talk with him? 
A. I spoke to him every day, of course, when I see him; good 
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morning and how do you do, and the like of that; the event of the 
day, whatever that would be. 
(). How did Kate treat him * 
A. She always treated bim very ood whenever | saw. 
(). How ? 
A. When he was sick she always waited on him, sat up with him 


ve In giving him his medi- 


; 


night-; always seemed to be very attenti 
cine or any nourishment, and the hke of 

©. Was he well much of the time? 

A. Yes; he used to complain 
eoing about in the yard and stable and working around. He used to 

read the paper every morning. 
LO357 @. He was complaining all the timie, was he not? 
A. No, sir; I don’t think he was. Sometimes I would say, 

Good morning, Mr. Nailor; how are you this morning ? and he would 
say I have got this old dyspepsia again, and the like of that. 

Q. Did vou know Mr. Nailor and Kate Conley were not married? 
A. Not for some time, sir. I didn’t know then only what I heard 


‘ 
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people say. 
(). Did you continue to go there after you learned it? 
\. Yes, sir; whenever there was sickness. 
). Only when they were sick *” 
A. Yes, sir; I never made a visit until after they moved over to 
- the city, unless there was somebody sick. 
Q. Did you continue to go there at all after you learned they were 
not married ? 
A. Yes, sir. 
10388 ®. Do you consider that a woman who lives with a man 
without being married to him has a good reputation for 
chastity ? 
\. No, sir; I do not. 
). Why, then, do you say Kate has? 
A. That I ean hardly answer. 
). Is your husband living? 
A. Yes, sir. 
J. Do you live with lim ? 
A. Yes, sir. 
J. Have you always lived with him since you were married ? 
\. Yes, sir. 
d. What is his business ? 
A. He drives a light spring wagon for the quartermasters. 
). [lave you any children ? 
A. Yes, sr. 
). How many? 
A. Five. 
). Boys or girls? 
A. Four boys and one girl. 
d. Do you know anything about Mr. Nailor’s having made a deed 
or will in favor of Kate and her children ? 
1039 A. I heard him say so; I didn’t see it. 
Q. How did he happen to tell you that? 
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‘1040 @. You and she are very friendly, are you not: 
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A. He was speaking one day, and he said the house over there 
belonged to Willie, and a farm, and a house in the city was the little 
girl’s; that is ail I heard him speak of. 

©. How long ago was that? 

A. That was about last summer a year ago. 

Q. That — all you ever heard him say about it 

A. Yes, sir. 3 

@. Have you visited Kate Conley any ne Mr. Nailor died? 

A. Yes, sir. 

(). How often? 

A. That I couldn’t tell you, whenever I came to the city and was 
going that way:I would stop in. 

(). When did you see her last? 

A. I think it was last Monday. 
Q@. Did you ever talk with her about this case? 
A. Not a great deal. 


%) 


A. Well, toierably friendly as neighbors. I always treated 
her well when she was sick. I was there when the old gentleman 
died ; she always appeared to be very friendly. 

@. Do you still live near her? 
A. No, s]l 
her 
KATE x WATSON. 
mark, 


Test : I. WILLIAMSON. 


Subscribed and. sworn to before me this 8th day of March, 1880. 
| [IRVING WILLIAMSON, 
kramer in Chance ru. 
Adjourned until to-morrow at 3 o’clock p. m. 
Marcu 6, 1880. 
Met pursuant to adjournment. 
Present: same counsel as at last session; whereupon, no witness 
appearing, adjourned until March 8, at 3 p.m 
104] | | Marcu 8, 1880. 


Met pursuant to adjournment. 
Same counsel present. No witness appearing, adjourned until 


March 9, at 3 p. m. 


Marcu 9, 1880. 


~ 


Met pursuant to adjournment, and, no witness appearing, adjourned 


until Tuesday next, March 16, at 5 p. m. 


Deposition of Rosan-a ) OURY for Di fe ndant. ( bili dl Jan. 14, ISS] . 
Turspay, March 16, 1880. 


Met pursuant to adjournment. 
Present: C. C. Cole, Esq., for complainants; and E. C. Carrington, 
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Jr., for defendant ; whereupon Rosanna Youna, a witness of lawful 
age, produced, sworn, and examined by and in behalf of the de- 
fendant, deposes and says as follows: 


1042 By Mr. CARKINGTON, Jr.: 


(). Where do you reside ? 

. On 14th street between B and C streets south west. 
). How long have you lived in that neighborhood ? 
A. About ten years on that street. 
). Are you married or single ? 
A. Married. 


- 


ae 


ne 


, 


). How long have you been married * 

A. Twenty-two years next Easier Sunday. 
). How many children have you ? 

A. Iam the mother of ten children. 

@. Did you know Allison Nailor, Sr.,and do you know Catharine 
Conley ? ! 

A. Yes, sir. 

(). How long did vou know them ? 

A. Between five and six years. 
@. When did you first become acquainted with them ? 
A. Since they moved to 14th street. 
(. How near was your house to theirs? 
A. Four doors from my house. 
(). Did you visit them frequently or otherwise ? 
A. Some days I visited them once, some days twice. 
(). What caused you to call upon them ? 
1045 A. My little orl Was Very intimate with a little boy named 
Willie, and I used to have to go after her. 
(. Did you have conversations with Mr. Nailor? 
A. Yes, sir. 
@. Upon what subjects? 
A. He was always talking about his little children ; no subject in 
particular. 

@. Give some idea of what you would talk about? 

A. He never talked about any of his business at all to me. I 
don’t know exactly what to say. I thought I came up here to be 
questioned, so I would know what to say. I never was in a_ place 
like this before and I don’t know. 
). Did he ever talk to you about property ? 

4. Yes, sir. 
What did he say ? 

A. He read the deed of that house on 14th street; that he 
1044 deeded to Willie Earnest Nailor, his little son, for ninety-nine 

years to school him and educate him until he come to twenty- 
one, and if he should die before he came to the age of twenty-one, 
it goes to his mother, Catharine Conley. That is all I heard him 
say about property. 3 

©. How did he treat these children ? 

A. He treated them splendid, as.a father ought to do. 

(. What do you mean by treating therm splendidly ? 
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A. He was good and kind to them. 

(). Describe the wav he acted towards them. 

A. Every time he went out he brought things home to the children. 
Even when he had money he would come home and tell Willie to 
vo into his pocket, there was a little change there for him. 
~~ Q. What was his treatment of Cat — Conley ? 

A. He treated her very good, as far-as I know. 
1045  Q. In what manner did she treat him? 
A. She treated him like a baby. 

Q. What do you mean by that? 

A. I mean by that, she washed him and dressed him. 


(). Was she attentive to his wants ? 


A. She didn’t do anything else but wait on him; that was all she 
done. 
(. Did Mr. Nailor complain of <i health ? 
A. All the bad health I heard him complain of was the water- 
brash and dyspe] psia. 
©. What was hi s me cog condition—the condition of his mind ? 
A. He seemed to have as good a mind as you or me, to me. I] 
cuess he forgot na lage eood taal knows. 3 
(). What were his habits as to the use of intoxicating liquors? 
A. I wasn’t there often enough to know, but I have heard 
1046 him ask Ikatie to mix hima milk toddy or a mint punch, 
supposed to be nourishments, but lf don’t know. You will 
have LO ask hie plain questions, | or don’ t know the dictionary. 
Q. Do you know other people who seca Catharine Conley ? 
A. ‘There 1s pie Hnty in the ne igh bathood who know her as well as I. 
Q. Do you know what her reputation for chast tity Is? 


({ ybjected LO by Mer. ( ‘ole.) 


A. You will have to explain what you mean. 7 

Q. Do you know her general reputation for virtue and chastity in 
i@h sh les ? : 
1Co) C Tesiades ! 


Sil 


the nel oh borhood in wh 


ae er ioe you [ didn’t know the meaning of thi is ch: istity. 
< [| mean to ask Ae whether her reputation was that of a decent, 
rtuous woman, or otherwise ? 


Ana le be intent foolich in me to answer such a talk as 
1047 that, for I still don’t know what you mean. You must tell 
me what you are trying to get at. 
©. Was her reputation that of a loose woman, or otherwise? 
A. Not as I heard of since she has been in that neighborhood ; 
that’s all I know. | 


Cross-examined by Mr. Comer: 
(J. Who Was present when Mr. Nallor read the deed to Willie to 


you? 
~ A. None but myself, Kate Conley, and Mr. Nailor. 

(). When was It? 

A. I ean’ exactly tel] you when it was, but to the best of my 
knowledge I will tell you; between five and six years ago. | 


(). Where was it? 
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A. In Mr. Nailur’s bed-room. 
Q. How did he happen to read the deed to you ? 
A. Miss Catharine Conley asked him to read it to me to see that 
he had deeded the house to the ehild. 
LO48 (. Was there any other deed read at the same time? 
A. No, sir; not in my presence. 
@. What was said about the deed at the time it was read ‘ 
A. There wasn't anything at all. 
Q Why did Ikkate want the deed read to you ¢ 
A. I don’t know, sir, indeed. 
). What makes you say that Kate was very kind to Mr. Nailor ? 
A. Because she was very attentive to him, waiting on him and 
doing for him; that is all I know. 
(). How many times did you ever see her mix toddy for him? 
A. Once or twice. 
(). Not more than that? 
A. No, sir; not while I was in there. 


frmmen _ 


; 


a 


Is your husband living: 
Yes, : sir; | hope he is. 
(). Do you know whether he is or not? 
A. I lett him alive at twelve o'clock. 
@. Have you lived with him all the time since you have been 
married to him ? : | 
A. | lived with him voIng on t wenty -LWO VE als this caster sl nday 
night all the time. 7 
O40 (). Have you lived in Washineton all that time: 
A. I have, sir. 
Q. What is your husband engaged in now 
A. He does duty at the » Com que 
(). What kind of duty 
A. An officer there, kee ae orde 
(). Police officer 7 
A. Private ofheer 
). Are you very friendly with Kate Conley ? 
A. I am not, sir. 
(). Have vou continued to visit her since Mr. Nailor’s death ? 
A. No, sir. 
(. When did you last see her 
A. Some time last week. 
(). Where 


A. She was down on 14th street. at that restaurant there. attend- 


; 


Ing to some business. 
J. Did you meet her at the restaurant ? 
A. No, sir: I ain’t in the habit of meeting people at restaurants. 
(). Where, then, did you see her ? 
A. On the pavement. 


1150 (). Did you speak with her? 
A. Bid her the time of dav, SII. 
() gpolae 5 


—*  — 
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@. When and where did you last meet her and converse with 
her ? 

A. I didn’t meet her at all; she was in my house. 

(). When was that? 

A. I disremember whether it was Thursday or Friday. I ean’t 
sav positively. | 

. Didn’t she talk with you about this case ? 

A. She didn’t say anything except to ask me wouldn’t I please 
come up here: that is all she said. 

(). Didn’t she ask -you what you could testify to ‘ 

A. She did not. | 

(). Did not she and you, on that or some other oeceasion, talk over 
what you could testify to? 

A. No, sir; she didn’t talk-over anything. She knew I was 
1051 =there at the time, and asked me if [ would YO Up there. 
Q. Have you never called on Kate Conley at the house 
where she is living since Mr. Nailor died? 
A. Not vi ry often. 
| 


. Have vou at all? 
A. I had business up in the city at the grocery store and saw her 
at the door as I passed. and stopped and talked. 


( - 


(. Have vou never been in the house where Kate Conley lives 
since Mr. Nallor died ? 

A. Once, | believe 

(). Not more than that: 
A. No, sir. 
Q. Are you quite certain ? 
A. ‘To the best of my knowledge. 
(). How long Alo Was that ? 
A. Deed I can’t tell exactly when ? 
\). low often did you 2o there before Mr. Nailor died ? 
\. Maybe once-or twice. 


(). Did not you testify in your examination-in-chief that 
1052. you called there very frequently during Mr. Nailor’s life, 
sometimes as often as twice a day? 

A. Yes, sir; when they lived on 14th street. 

(). After they moved into the house where Conley now lives you 
only went there once or twice ? 

A. Yes, sir. | | 

(). Do you mean to say that you went there only once or twice in 
all during Mr. Nailor’s life, or that you went once or twice a day ? 

A. Once or twice on 12th street. 

(. Why did you cease to go there when they moved to 12th 


, 


- 


street ¢ 
A. Because [ had my work to do, and I hadn’t time to go. 
®. How long did Mr. Nailor live after they went to 12th street ? 
A. I don’t know, indeed. I never kept no account. 
(). About how long ? 
A. I ean’t say, nor I won't say, for I can’t. 
(). Was it as much as a year ? 
1058 A. I can't say. 
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*} 


(. Wasn’t it as much as two years‘ 
A. I don’t know, sir; and there is no use in asking me. I have 


answered sufficient, [ think. 

(). Was it as much as’six months ‘ 
A. I have told you once that I don’t know, and if you ask me 
from now till to-morrow morning [ can’t answer you. 

\. Was 1t as much as two months? 

A. | object to answering, for I don’t know anything about how 


— * 


} } } ; : - 
iOne Or HOW short, or anvthing about 1. 
ty} be | : i Sa ] F . lea? 9 
UJ. \\ nen and where aid Vou tast see \[r. Nallo1 f 


~ 
— 
* a 
a, 
— 
~ 


A. ade a practice of seeing Mr. Nailor, gentlemen. 
‘ ? 7 - }] 5 ° "a ° | } ‘ ah : be 
(). Cant you tell me when and where you last saw him.? 
A. No, sir; I have said all I know, and all Iam going to say. I 


) 4 a4 } > om + | ‘< : . " . i | . > ° - air ee . - oo . taieat 
nt sit here all the time with vou, gentiemen ; work Is Walting {O] 


me; I haven’t got any servants 
ae Mins ome tides ; , te 
L054 (). When you were visiting Kate Conley and Mr. Nailor 


log) «wy + ban Law wear axtraIM . = ha ar 
adid you know they were ly No togethe without VelLnNe Mar- 


»: 1 « 
ried ? 
’ a BeBe ta »% aie 7 4 ’ stad a i | . i} y ° >  -_. . , > . 
A. Couldn’t say positively, sir, whether they were or were not; | 
‘ i ‘ a 
} . 
qon t kine WwW. SIP. 
Ser i tat 3 Ries cont “Sem + | ee a ae 
). Did vou never hear anybody say that they were living tO- 
me IPS EEO ae SAE cate Oeeee fee a a ’ 
gether without belng@ married, during the time you were ealling Ol) 


A. That was the rumor; [I ean’t say positively what went on be- 


ee : =) 4 eet ae Ser i | — ' r) i 4 — |} ») 
A. beheve what, sir; that they was not married 


@. Did you believe that they were living together without being 
married, during the time you were calling on them ? 


A. Chat IS what the OUutsI 


C people sald : | can't Say positively Olle 
wav or the other. It is fashionable now for gentlemen to have half 
a dozen wives, anyway. 

LOQD5 (), Did you believe it 

A. I knowed he had a wife; I didn’t know what Kate Con- 
ley was. I knew Mrs. Nailor myself 

(). Then you did believe that they were living together without 
being’ narried 

ae supposed SO. 

And still you called u 
r. Yes, sir. 

Q. Do you know or believe that it 1s contrary to law and good 


— 
ww 
gamed 
od 
~~ 
oy 
~— 


meals for a woman to live with a man to whom she is not married? 
A. Yes, sir: I believe it 1s. 
Q. At what grocery store were you dealing during the time that 


\ 


you say you passed by Kate Conlev’s house. stopped and talked with 


her, when you were.going to the store? 
A. I generally go that way; I was dealing at O’Hare’s. 


(). What made you think there was anything in the deed 
1056 saying that the boy should have the property for ninety-nine 


years ¢ 


40—223 
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A. What made me think? I didn’t think at all, gentlemen; it 
was as the old gentleman read it; I have no business thinking. 

. Are you sure that the deed said, the way it was read by Mr. 
Nuilor, that the boy should have the property for ninety-nine 
years ¢ 


A. I have no reason to dispute his words: he read it of his own 
free will; I didn’t ask it; it didn’t benefit me. I am reaping no 
bevefit of this, and don’t wish 

(). Did the deed, as he read it, have the words ninety-nine years 


+ 


LY, 


That’s the Way he explained it to me; I don’t know any 
more; I am telling you just as 1t was said to me. 
(). Are you sure that this suit is no benefit to you ? | 
LUd7 * i can say positively itis no benefit tome. Lam not doing 
for benefit, nor wouldn't do it for benefit. [am not bought 
like a vaste many others are bought 
(. Wouldn’t it be some benefit to you if Kate should gain the 


A. No, sir; I don’t care who gains it, for my part. It makes no 
material difference to me whether one or the other gains it. 

(). Did vou ever live in Baltimore ? 

A. I was born and raised in Baltimore, and ain’t ashamed of 1 

(). Were you married there ? 

A. I Was Not. (70 over to the court-house ana look Ol} the 
records and you will find out where I was married at 

Q. Have you lived in Baltimore any since you were married ? 

A. | have not. I have lived in Washington all the time. 
1058 (). Kate Conley wasn’t very kind to Mr. Nailor, was she? 

A. I have answered that question some two or three times 
how, 2 ntlemen. 

- : nd you don’t know whether her reputation is good or not? 

‘I don’t know, sir; I haven’t known the woman all-her life or 
all a life. 

@. When you went to visit Kate Conley did you ever take any of 
your ara n with vou? 

A. Not when she lived on 12th street. I never taken any ehildren 
with me 

Did you when she lived on 14th street? 

A. My children was always playing with hers when they lived 
on 14th street, so I had no need to take them; they taken them- 
selves. | | 

What were the ages of your children that played with Kat 
ehildren ? 
A. One between nine and ten and one between four and five. 
1059 (). Where is O’Hare’s store at which you dealt 
A. On ith street between M and N. 

(. Did your husband ever live in Baltimore? 

A. He wa S be rn and raised in Baltimore. 

Q. Has he lived in Baltimore any since you. were married ? 

A. No, sir; he has lived in Washington all the time. 
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(. Has he worked or visited there any since you have been living 


A. No, sir: he has not worked there. He visits there and I visit 
re whenever we feel like it. 
’ Did you ever borrow anything of Kate Conley 
A. I don’t make a praetice of borrowing or lending; what | 
haven't got I do without. 
Q. Did you ever borrow anything of Kate Conley ? 
A. I neither lend nor borrow; what I haven’t got I do with- 
Out. | 
LOGO @. Can’t you say either that you have or have not borrowed 
anything of Kate Conley 
A. I don’t lend nor borrow; what I haven’t got [ do without it 


+) 


1) +] ioe eee 
ali LUC S yeets of 1 paper Up With LU. lam not prompted 
: | | | 
Or paid OV ANVDOACY. 

(). Do vou retuse. to answer Ti 


+} 


f 


‘ ion in any other way 


A. L told you what I had to sav, and all I had to say without you 


} , ? , } ty? i -_ i |} ss , ‘ + | . 
use MV tongue. Do you want me to lie’ LHOUug Ht l was talk! ny 
‘ ©) | Po soy hy cy ry .. oO ’ } Taavese y +? 1 7 4 (7 oae ee } . T,/ CVe , riyg | 
tO and adeallhne With gentiemen rou aon t walt me to say what 


don’t know. do you 7” 


= } if Rg } ‘ 
(). Did you ever borrow a shawl! from Kate Conley ? 
7 aan) ie ee : | . } ~~ — e . ’ ” . ] 
ae buy my shawls, gventiemen,and pay Io! them and wear them 
“ ; . | , ’ | Ds oe ‘yes y y ; t 
(). Are you quite certain that you did not borrow of Kate 


1061 Conley that shawl vou now have on? 
| : bought and paid for the shawl I have got on, and 
eVe 


rvthing else I have got on. 
(). Who told you that Mr. Wash. Nailor abused all the witnesses 


. 


, 


that come here, as stated by you a lew minutes ago: 
A. Several parties that came here. 
(). Give their names. 
\. Mrs. eee for one—a lady. 
Any] 0d ‘else? 
That’s all, S11 
Q. Didn’t you just say that several persons had told you so that 
had been here to testify i 
A. Well, that’s all. 
(). Then you were mistaken when you said that several parties 
o came here to testify had told you so ? 
A. I don't — so much about that. 
(). Where did you see Mrs. McCu 
A. Olt for goodness sake, don’t she live in the neti 
1062. hood; you must think I am a regular rounder, 


() 
, 
A. 


(). Have you talked with her since she testifies 
She don’t only talk to me; she talks to everybody 


\ 

Q Who else was present when she talked to you about her testi- 
1) yr he re 

he [| havn’t any more to say. 

). Do you refuse to answer the qi uestion ? 
A. | havn't anv more to Say, Qe ntlemen. 
Q. Why? 


Because Iam not able. I have said all [am going to say. I 
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have been sick over a month, and I think I have talked more than 
: IT have fora month. If I had known this I wouldn't have come up 
here for a million of thousand dollars. Here are three gentlemen 
trying to confuse one sick woman. 
1065 (). Has more than one gentleman on our side of the case 
asked you any questions? 

A. Ain’t Mr. Wash. Nailor telling that ventleman ? Ain’t that 
gentleman telling him to ask about that shawl? Why, the whole 
three of them. 

(). Has any one on our side of the case said anything tO you 
since your cross-examination commenced which has not been written 
down by the commissioner in the form of qi Ue stions ? 

A. I didn’t see the business of asking about the shawl on my 
back. I didn’t think that concerned the case. I consider it an in- 
sult. 

Q. Was Kate Conley present when’ Mrs. McCue told you what 
occurred when she was down here to testify? 

A. No, sir. 

. Who was? 

A. I don’t know the ladies’ names; strangers to me. 

(). Where was it? 
1064 A. In the street. 
©. Where ? 

A. Standing on the street. 

Q. What street ? 

A. 14th street. 

2. Whereabouts on 14th street ? 

y The neighborhood she lives In. 

). The neighborhood where whe lives? 
A. Where I live and where she lives. 

(. Who do you mean by she? 

A. The lady, Mrs. McCue. 7 

Q. How did you know she had been up here to testify? 

A. She says — herself; that’s how? All that’s been here have 
Said so. | 

(). Have you talked with all that have been up here LO testify ¢ 

A. | have talked with Mrs. MeCue and Mrs. Watson; that’s all. 
). Those two all? 

A. Yes, sir. 
J. How did Mrs. McCue know that you was coming here to testify ? 

A. Mrs. MeCue didn’t know I was coming here; that is not what 

I said. 
1065 (. You said a little while ago, but I don’t know whether it 
was written down or not, that Wash. Nailor had been abusing 
and buying witnesses in this case and that you had come prepared 
to meet him. Who told you that he had abused or bought wit- 
*) 


hesses ; 


comet 


~~ 


(Objected to by Mr. Carrington, Jr.) 
A. How often will you ask me about the abusing; didn’t I tell 
you two or three times? 


Si Ra nV MDa Baw AEN Ga AIL PNA AE ath og Pr eee a. ee 


be al 


says as follows: 
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(). No: I have hot aske Ya that before 
it. Won’t vou answer the 
Natlor had abused the 


Reece ' ; 

, and you have appari 
question, and tell mi ‘who said tha t Wa 
y] t + | 
i) t 


<i 2 ] } } ; » 
Witbesses ahd vou Lhe! 


(Objected to by Mr. Carrington.) 


A. I don’t know what you 


mean; explain in plain English. 
(). Did you hol SAV a short Lime Ago LO Mr. Wa sh. Nal )] 
L066 who is sitting in the roc. ~ athh hot bought Up, as hi ( 
_ heard you have bought others ?” : 
A. I did. 
(). Well, then, from whom did Vou hear that he had Os Tt 
others? 


A. No person in particular, | : 
‘ } } ! : + ; 
(). Somebody must have told you; cant you give me the nan 
One person. 


A. No. sir: | CANNOL. 
Q. Have you talked to so many people about 
ean’t remember the names of 


A. | hav-n't 


PuUIOP, 


the case that you 
those you have talked with ‘ 
spoke LO anvbodyv: birt as iik 


iL as Like the rumors IS SU 11 LS 
in this 
(). But you can’t give the name of one person ? 
A. No, SID. 


RUSANA x YOUNG. 
Test: I. WILLIAMSON. ene 


Subseribed and sworn to before me this 16th dav of Mareh. A. D. 
ISS. 


IRVING WILLIAMSON, 
Mraminer nN # hanee 
L067 Counsel for defendant ask: ‘xaminer to note that Mr. 
Washington Nailor and Mr. Mathew 
have been present at this sessio 
taking of testimony for the def 


Trimble. complainants 


Lile« 


~as 
mw 


: =. Se 
and previous sessions during the 


Adjourned until to-morrow at 5 o’clocel 


Marcu 17, 1880. 
Met pursuant to adjournn lent,and, no witness appearing, adjourned 
until to-morrow. Mareh 18, 1880, at 5 o'clock p.m. 
Deposition of William fr. Beans fn; Defende nt. ( iled Jan. 14. LSS1.) 


WerepbDNESDAY, March 

Met pursuant to adjournment. 
1068 Present: C.C. Cole, Esq., for complainants, and Gen’l Allan 
Rutherford and E. C. Carrineton, Jr., for defendant ; where- 
upon Wiirtam I. Beans, a witness of lawful age, produced, 
sworn, and examined by and in behalf defendant, deposes and 


17, 1580. 


‘ ‘ 
Aid Meilali 
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By Mr. CaRRINGTON, Jr.: 

(). Where do you reside: 

A. About two miles above Tennallytown, 1n Montgomery county, 
Maryland. 

(). How long have you resided there? 

A. Six years. | 
2. From whom did you rent the property ? 
\. Allison Nailor, Sr. 

). To whom did you pay the rent? 
A. To Mr. Nailor, Sr. 

When was the last payment you made to him on account of 
) 

A. The Christmas eve before he died. 

Q. [lave you the receipt for that rent? If so, produce it. 

1069 A. I have. 


(Witness here produces receipt of Dee. 24, 1878, which 1s filed by 
defendant’s counsel and marked Exhibit C C No. 2.) 

Q. In whose handwriting is that receipt ? 

A. Allison Nailor, Sr. 

(). Did you have any conversation with him at that time; and, if 
so, upon what subjects ? | 

A. I don’t remember any conversation. I was there but a short 
time. 

®. Did you see him frequently or otherwise prior to that time? 

A. I saw him frequently. | 

(). Where? 


A. Sometimes at my place, sometimes at his house—usually at his 


house —once a week about. 
(. When was the last time you saw him at your farm? 
A. The day I don’t remember distinctly, but it was but a short 
time before his death. 
1070 @. Did you talk with bim then? 
A. Some conversation. 

®. What about? 

A. Well, [ spoke to him why he did not come over when he was 
up before. I was interested in the building, had some hauling to 
do. He said what had he to come out for now, Willie was gone, and 
he said he would o1Ve all his farms if he could gel Willie back. 

(). Did you talk about the new building on that occasion ? 
A. I don’t remember that we did. 

Q. On what subjects would you converse when you saw. him 
usually ? | 

A. Generally about farming, agricultural. 

(). Did you talk any about. the new building? 

A. Oh, ves. 

(). What would he say about that? 
L071] A. | remember on one occasion his saying that he wanted 
to hurry it up; that he did not expect to be here long. 

(. Did he seem to take any interest in the building ? 
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A. He did. 

Q. How would he show his interest ? 

A. He contracted with me, or rather I did with him, to do the 
hauling for him and boarding the hands. 

@. What would he say about farming? 

A. He would speak of farming in a general way in regard to fer- 
tilizers, as to which would be best, the kind he used to use When 
farming, and so on. 

Q. Dil he seeni to understand farming ? 

A. He seemed to have a good idea of it, as far as I was capable of 
judging. 

~~ @. Did he seem to understand building and the eonstruce- 
1072 ~=tion of such a Louse as was being erected upon the farm ? 
A. I hked the plan of the house myself very well and the 


cy 
eo 


location. 
(). Who selected the location ? 
A. He did himself. 
(). How did you find him in his money. transactions with you? 
A. I don’t know that I understand what you mean. 
(). Was he close and shrewd or were you able to take advantage 
of him ? 
A. Close enough and shrewd enough for me. I never got any 
advantage of him. 
(. Did he seem to understand what he was doing in_ business 
transactions ”? | 
A. All the business I ever had with him I always thought he did. 
®. What was the condition of his mind during the period you 
knew him ? 
LOTS A. Good. So far as I was capable of judging, his mind was 


~ 


sound. 

Q. Did he ever talk with you about these ¢ 

A. Not particularly, except on that one occasion I spoke about ; 
he did then, I remember that. 

@. Do you know Washington Nailor, one of the parties plaintiff 
to this suit ? 

A. I know him by sight. 

Q. Did you ever have any conversation with him about this suit? 

A. On one occasion. 

(). State that conversation. 

A. As well as I remember, he asked me Low things Vere eetting 
along up on the farm. I told- him very well, as far as I knew. He 
asked me when that damned bitch, or some such remark, I don’t 

remember the exact words, had been Up) there. [ told him J 
lO74 presumed I knew who he meant; that [ had taken her down 

that morning. He reproved me for having paid her some 
money. I told him that I felt myself in a very awkward situation, 
and I sent word to his mother, through my brother, that if they had 
the power to serve a notice on me to do it. I also told 


*) 


213 
MiadVven : 


d him that J 
believed that at the time the old man died that if I had a landlord 
or landlady that Miss Conley was my landlady. He made some 
slight remark about that, landlord. or landlady, hell, or something 
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of that sort; that I could have paid them the rent if I chose; that 
she had nothing only what she had got in an improper manner, and 

that if they should lose it I would be safe, having the receipts. 
1075 Then I believe that previous to that, when he had chastised 

me about paying the rents, he said that my paying the rent 
to her had caused the notice to be served on me from Rockville. I] 
don’t know that I remember anything: more that I can relate just 


now. Ican, too. He said there was a certain young married man 
who was going to get himself into trouble in regard to this thing, | : 


and, as [ heard some remarks that he had made about me previous 
to that, it touched me a little,and I told him he had made some im- 
proper declarations in regard to me. He wanted to know what they 
were. I told him I understood he said [I had had I proper lniter- 
intercourse with this woman, Miss Conley, and, 1f so, he had 
1076 better make his points very strong, I told him. Hesaid that 
seeing was knowing. I tol y him yes; that what aman saw 
he had a right to believe. Anything further than that I don’t re- 
member at that time. 
Q. What did he say, if anything, with reference to your being a 
witness In this case? 
A. He said he supposed I would be a witness in the ease. 
Anything further? 
A. I told him I didn’t know whether I woula or not. He said if 
I was a witness there could be questions I could answer; there 
might be others I could say I decline to answer, and, if so, there " 
| told him I supposed I knew the 


was a way to make me answer. 
importance of,a witness. 
1077 (). ls the farm Vou Occupy one of the pieces of property in 
litigation ? | 
A. Yes: ] suppose it 3s. 
Are you married ? 


). 
A: iam 


How many children have you? 
A. Five 
( WW] Se took vou to Mr. Natlor’s house so often ? 


How frequently would you go there? 

After I commenced furnishing the old gentleman with butter, 
egos, NC., ceipiaraied once a week ; sometimes oftener, when T had a 
little mon y to Da v hin n,oras occasion might require. 


N 

\ 

. yo 
A. Business of different kinds. 
d 

\ 


Cross-examined by Mr. Cote: 


(). You say vou are s till living on one of the farms in contro- 
versy in this suit; do vou know to whom it was conveyed ? 
L078 A. | liave reason to believe to whom it was conveyed. 
QM. To whem ? 
A. I heard the old gentleman say in the first place that he had 


given the place to the boy. Afterwards I saw the will and the deed, 


which was sufficient to make me believe. 
@. When did you see the deed ? 
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Mog After his death: I don’t remember the date; a short time 
r his death. 

oe When did you first hear that he had conveyed the farm to 

A. I don’t remember the time exactly, but it was between the 

ime the corn-crib was finished and the house begun. The corn- 
et was commenced in 1877 and finished, I tiaede in the fall of 
LS77. 7 
(). When was the house commeneed ? 

A. The spring of 1878, I think; May, I think. 
1079 (), When you learned that the farm hi id bee I} conveyed to 
Willie, did you also learn that it was conveyed to Kate 
Conley in trust for him? 

A. | did not. 

©. When did you first hear that? 

A. I don’t remember the exact reading of the will; it was the 
first I ever looked over; but it was after -the old gentleman’s 
death. 

Q. Where did you read the will? 

A. Here; the original or a copy, I don’t know which; in this 
ofhice. 

(). flow hap pene va you to come here to read it? 

A. I come here to know. I was dunned for rent, and was di- 
rected here to Mr. Carrington, and he read the will and handed it 
to me. | 

©. Who dunned you for the rent? 

A. Miss Conley. 
(). How? 
A. Simply asked me for it 
. Where? 
A. At her house. 
1080 (). When? 
A. The date I don’t remember exactly, but about a month 
or six weeks after the old gentleman’s death. 
@. How did you happen to be at her house? 

A. I don’t remember, but I think it was likely I had oceasion to 
deliver butter, eggs, or produce that I was in the habit of supplying 
them with 

Q. How frequently have you been at her house since Mr. Nailor 
died ” | 

A. Sometimes once a week; sometimes twice, probably. 

®. How did you happen to come to Mr. Carrington after she 
dunned you for the rent? 

A. I refused to pay the rent: I objected t oit. I didn’t know who 
to pay it to, and she directed me to him for him to convince me, if 
he could. 

(). And so you came to see him? 

A. I did. 
108] (). And did he convince you? 
A. I was convineed; if I hadn’t been I shouldn’t have 


41—223 
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paid the money I did. There was no measures taken then in regard 
to this suit, that I had heard of. 
QM. What convineed you? 


A. The reading of the will, as far as I was capable of Judging of 


it, and what I had heard previous to the old gentleman’s death. 
@. What had you heard previous to the old gentleman’s death 
that helped to convince you? ' | 
A. [had heard him say on one oceasion that he had given the 
place to the little boy, which was about the time he was commencing 
the house; and on another occasion I spoke to him about rerenting, 
and he said he had nothing LO do with it: to talk to her. 
1082 She was sitting in the buggv with him. ‘That was in the 
fall, just before the time of breaking up for wheat. I told 
him that was not satisfactory, and she said, That is all right, Mr. 
Beans; you farm on. That is what Miss Conley said. 
). For what farm was the rent paid for which the receipt filed 
with your deposition Was civen ‘4 
A. ‘The farm on which I reside. 


Q 
trust for Willie ? | 
A. It is given for rent for the farm on which I live. 
Q@. Did you ever rent any other farm from Mr. Nailor except the 
one on which you now live? 
A. I rented that farm with the understanding that I was 
1085 to be furnished with firewood and rail timber. When I was 
about to go into that wood I was forewarned that it was in 
dispute, the lot he directed me to get this firewood and rail timber 
out of, a thirty-acre lot. I spoke to him in regard to it, and refused 
to go into it without I was indemnified. Then he gave me written 
authority to go into it. That I have, but not with me. 
(. Can’t you tell me whether you ever rented any other farm or 
property from Mr. Natlor than the one on which you now reside? 
A. I didn’t go into a written agreement for any other. He in- 


ss 
< 


demnified me, as well as [ remember, to take possession of the wood 
lots; there was more than one; there was a fifty-acre lot also 

@. Why did you take the receipt of Mr. Nailor for the 
1084 rent paid by you to him on the 24th of December, 1878 ? 

A. Because I believed him to be doing business for Miss 
Conley. 

®. Had he not told: you before that time that he had nothing 
further to do with the farm or the renting of it? 

A. He did with the renting of it On that occasion. [ spoke simply 
of rerenting, and he said he had nothing to do with it; to talk to 
her. : 
@. Then when you came to pay the rent, if you thought Mr. 
Nailor knew what he was doing, when he told you that be had 
nothing further to do with the farm, to talk to Conley about it, 
why didn’t you pay her the rent ? 

A. I didn’t say he said he had nothing further to do with 
1085 the farm. When I spoke to him about rerenting he said he 
had nothing to do with it; to talk to her about rerenting. 
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(). And so you rented of her? 

A. I rented from Mr. Nailor. 

Q. When? 

A. I have been there six years this January; that would put it in 


). Was it a written lease ? 
A. It was. 

). Where is it? 

A. At home. 


(. Will you produce and file it with your deposition ? 

A. I will. 

). What is the date of it? 

A. told you awhile AQO. have been there SIX Vears the first 


of last January. 
‘ ry} ; } : aera , ] ies a ~~ > } 3 _° 
(). That don’t answer the question; what is the date of the lease? 
25 : wt ae pe. rar 3 
A. | Wilt produce the article, rnen: that wil] answer lt. 


Adjourned until Monday next, March 22, 1880, at 3 o’clock p. m 


10853 Exhibit C. C. No. 2. Filed with Testimony of W. F. Beans, 


> ‘p> eo) | Peg : ° . 
Page eee). . H iliamson, Lvaminer. 


> : | . 17 ‘ » . eee - 1] " : : 5 
Received of Won. It. Beans thirty dollars on accounl Ol rent. 
Dee’'m r 24. 13/8 


ALLISON NAILOR. 


LOS6 Monpbay, JAMarch 22, 1880. 


Met pursuant to adjournment. 

Present: C. C. Cole, Esq., for complainants, and Gen’! Rutherford, 
E. C. Carrington, Jr., and Charles Thompson, Jr., for defendants ; 
whereupon the cross-examination of the witness, WILLIAM I. BEANs, 
is resumed : 


By Mr. Coe: 


(). Have you the lease and indemnity with you about which you 
spoke at your last examination ? 
A. I have. 
(). Let me see them. 
A. Witness here produces the papers. 
(). This lease seems to be for the term of five years from the Ist 
day of January, 1874, and consequently expired on the Ist day of 
January, 1879; now when do you say it was that you asked 
1087 Mr. Nailor about rerenting the farm and he told you he had 
nothing to do with it, to ask Conley ¢ 
A. It was the fall before it expired, but as to day and date |] 
couldn’t eve; it was previous tO seeding, as well as | remember. 
(. Did you then make a contract for rerenting the premises after. 
the expiration of the lease you then held? 
A. I did not. 
Q. When did you? 
A. Not at all; at no time. 
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Q@. Then you never have had any permission to remain on the 
premises since the Ist day of January, 1879; is this so? 
A. At that time that I spoke of rerenting he told me that he had 
nothing to do with it, to talk to her; she said, Mr. Beans, you farm 
on, that’s all right; I said that was not satisfactory, that ] 
1088 wanted to know what I was doing; he gave his horse a cut 
with the whip; started off pretty keen, and left. 
(). And ts that the last conversation that you had with either of 
them about rerenting the property during the lifetime of Mr. Nailor ? 
A. It was mentioned the day I paid him that money and got the 
receipt produced. 
Q. What was said on that day about rerenting ? 
A. I don’t remember; J only remember that 1t was mentioned ; ] 
was only there a few minutes. 
Q. Why didn’t vou take Kate Conley’s receipt for. the rent you 
paid in December, 1878, instead of Mr. Nailor’s ? 
A. I had been doing business with him; leased from him. 
@. And didn’t you consider him the owner of the property at the 
time ? 
1089 A. I don’t know that I spent any thoughts about it, which 
| ought to take the property from. 
Q. How many payments did you make on account of rent between 
the Ist day of April, 1878, and the Ist day of January, 1879 ? 
A. I don’t remember. 
). Several ? 
A. No; not several. 
(). More than one? 
A. I really don’t remember; the receipts will show. 
(). Where are the receipts ¢ 
A. I have some at home, and the one I showed you. 
(. About how often were you accustomed to pay your rent 
A. I paid it just as I had the money, I have paid as low as five 
dollars at a time. 
@. Have you no recollection at all whether you paid any rent be- 
tween the Ist day of April, 1878, and the Ist day oO} January, 
1090 1879, except the amount for which you show a receipt ? 

A. I have not at present. I paid it,and I have something 
to show I did pay it. ‘There was a bill running, and it has been 
settled ; there was also contract work. 

Q. Did you pay any rent to Conley during the lifetime of Mr. 
Nailor? 

A. I did. 

(). How many times? 

A. Two different times that I remember of 

Q. When? 

A. I don’t remember when; it was before they moved over on 
12th street; they were living on 14th street. 

Q. Was that before the Ist day of April, 1878 ? 

“A. Iam quite sure it was. 

®. Whose receipts did you take when vou paid her ? 

A. I didn’t take any. Mr. Nailor receipted for it afterwards. 


‘, 
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Q. If Mr. Nailor was entitled to receive the rent during his 
1091 lifetime, and you paid it to him, why, after his death, did you 
change your mind and _ pay to ¢ ‘onley ‘Csteadl of et to 
the proper heirs or representatives of the estate ? 
A. I beheved her to be at the time the proper heir of the estate, 
induce df to be lieve SO, 
@. What brought your mind to that conclusion ? 
A. Reasons that J stated the other day—his conversation. seelng 
the will. had reason to believe SO, thought. 3 
(. Are you sure that it was a will that Mr. Carrington read to 
you when you came here for the purpose of ascertaining to whom 
you should pay rent? 
A. I think it was. 
(). Was there more than one paper read to you ? 
A. As well as I remember, there was. 
(). What ww Was embrace din the Papers read to vou’ 
1Q92 A. the place that I reside on, a thirty acre lot, the O’Con- 
ner traet, 1 think it was ealle 
don’t know where it was located. 
(). Where is the O'Conner tract ? 
A. I lays north of .what 
brother lives on. 
(). How much 1s there of that tract ? 
A. | don’t remem ber. 
Q. Is it an im Iproved farm * 
A. No, sir: | wo ildn’t consider it so. 
(). What sort of land is it? 
A. I think it is right thin, right poor; at any rate it is in a poor 
ite of cultivation ; it is unimproved altogether. 
Q. Is it cleared or wild land? 
; eee port ion of it is cleared: been under cultivation. but bushes 
over the most of it. Ail the portion that was cultivated, I think, 
hi is be en cut off an d even tO an heir. one of the O'f ‘onner’s 
1093 heirs; that which remains, I believe, has not been cleared. 
(J. To whom did the will C1VE the O'Conner tract . 
A. I don’t remember. I never saw enough of wills to remember 
much about them 
(). During the last two or three years of the old gentleman’s life, 
about how often was he out to the farm” 
A. It is hard for me to say just how often, bu 
freque ntly than he Was pl einem to that : the bul S Was eolne Ol. 
(). Low long woul | he VTenere lly Stay when he went out? 
Ss |e rom) one to two. pe ~ ae panes Hours, something like that. 
(). Did he gO out as ott en as On a week, Ol al average ¢ 
A. He might be the re once i two or three weeks, sometimes 
twice a week, and then again for three or four weeks he wouldn’t 
be there. 
1094 Q. Did he generally go alone or have somebody with him ‘ 
A. Generally had somebody with him. 
©. Who? 


© 


A. Sometimes Miss Conley, and generally his little boy. 
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). Was Conley frequently with him? 
A. Yes; I believe she was. 

). Where did he stop when he was there? 

\. He usually stopped at Mr. Darcev’s. 

(). Darcey, a hotel-keeper? 

\. I don’t know whether he kept a hotel before he moved. 

.). Did Mr. Nailor generally walk out on the farm when he came 
out? 

A. Not venerally. 

(). What would he do? 

A. Generally set under the shade or walk as far as the stable, per- 
haps. [ have known him to go out over the farm three or four 
times since I have been there. 

Q. When Conley came out with him, did she generally sit 
1095 out in the shade with him and walk with him when he did 
walk ? 

A. Generally did; I don’t know that she ever walked with him on 
the farm;-she sat with him in the shade generally when he sat 
there. 

(). How often did you eall at Mr. Nailor’s in the city while you 
had the farm under rent, in his lifetime ? 

A. Sometimes once and sometimes twice a week; sometimes not 
for two or three or four weeks, perhaps. 

©. What did you cenerally eall for ? 

A. Generally to deliver butter, eggs, and such things in the pro- 
duce line ; sometimes on business. 

(). Did he give you credit on account of rent for the produce, «e., 
you delivered ? 

A. He did. 

Q. Did you generally find Mr. Noailor at the house when you 

called? 
1096 A. Generally. 
@. What would he generally be engaged in ? 

A. I don’t know that I could say ; sometimes reading and some- 
times sitting on the sofa; Iving down at other times, perhaps. 

. Did you ever do any business with Mr. Nailor, except that con- 
nected with the renting of the farm ? 

A. % ee er. 

). What? | 

A. We entered into an agreement for the hauling for the house 

t was being built, and the boarding of the hands. _ 

). Anything else ? 

A. Settling some little accounts; I don’t remember anything else. 

Q. Did you know him to do or to be engaged in any business 

while you were living on the farm, other than what you have al- 
ready mentioned ? | 

LO97 A. I don’t remember of his being engaged, or of hearing 
that he was engaged in any other business. | 

Q. What sort of house was it that you speak of having been built 
there? 


Sy ) ha; 
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A. It was under construction ; it Was a frame house: T think it 
was twenty-eight by thirty-four feet ; two stories high. | 
(). When was that commenced ? : 
A. As well as I remember, in May, 1878. 
@. Who had the contract for building it? 
A. An old colored fellow ; they ealled him Bob Winel erry. 

(). Hlow far towards COin} letion Was the house when Mr. Nallor 
died 7 
A. [t was raised, the frame-work, to a square ; the rafters were 
not put On. 

Q. How long were they working on it to get it in that state of 


completion ? 
1098 A. About four months. I think. 
@. How many hands were employed ? 


A. One; there was two. He took it from the stump. and had a 
helper for about twenty days. That was the time I had them 
eharged with board. I had Wineberry’s board charged for about 
four months and the hand for about twenty days. 3 

(). Was the frame out in the forest and framed and put up during 
the four months? 

A. No, sir; during the time he worked there. 
(). Was th at house being built on the farm you had under rent? 
A Yeas | 
». Is vee any other house on it? 
A. The house | live in. 
.*. W he at sort of . house Was that ¢ 
As A ernest frame, five rooms. 

LOO9 (). Comfortable 

A. Not very. 
). As good as ordinary farm houses? 
A. No, sir; I think not, by a good deal. 
). How far from the house you live in is the frame you speak of ? 
\. I reckon about eae vards. 
). Did you ever see Mr. : Nailor intoxicated ? 
A. — 
). How often ? 
A. Saw him twice that I can speak of as being tolerable well in. 
Q. Have you not very frequently seen him under the influence 
of liquor to a greater or less extent? 

A. Perhaps I have. He was aman that drank a little, I suppose, 

ill the time. 

(. Did you ever see him drink ° 

A. I have. 

(). Where? 

A. Seen him drink in his own house: seen him drink 
1}00 at Mr. Darcey’s, and he has drank in my house—not fre- 
quently, though. 
Y. Did he take liquor with him when he went out to the farm ? 
A. Sometimes did; whether he dae at all times I don’t know. 
Did you ever see him drink 1 1 Kate Con le y Ss presence ¢ 


N 
A. I have. 
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(). Often? 

A. I don’t know whether often or not; as often as occasion re- 
quired, I judge. He didn’t eare who he drank before, I think. 

Q. Where have you seen him drink in her presence ? 

A. I think I bave in his own house. 

(). Any place else ? 

A. I think I have at my house, out under the shade, when he 

came out there in the summer time. 
110] (. With whom did you contract to board the bands who 
were working on the louse ? 

The principal conversation was with Mr. Nailor. 
). And with whom was the rest ? 

A. Miss Conley. 

(). Where was this ? 

A. I don’t remember the date exactly; previous to commencing 
the house; though. It was not reduced to writing. 

@. Has Kate Conley continued to visit the farm occasionally since 
Mr. Nailor died? 

A. Been there a few times. 

(). Where does she stop when she is up there? 
A. At my house. 
@. Did you know or had you heard that she was never married 


— 


| 
to Mr. Nailor and that he had a wife and family ? 

A. | heard SO. 

@. Are you a married man? 

A. lam. 
1102 (). Did your wife have the same knowledge on that point 
that you did ? ? 

A. Yes, sir. 

(). How frequently has she been to your house, both before and 
since Mr: Nailor died ? 

A. I don’t remember the number of times before; I think she has 
been there four times since. She was very often with him when ke 
Calne up. 

. Did she stay some time on the occasion of her visits to your 
house since his death ¢ 

A. A week on one oceasion; I think near two weeks on another ; 
shorter times after that. | 

(). With whom did she FO OUul there on those oceasions ? 


A. With me. 
(. Have you continued to call frequently on Kate Conley in the 


). 
city since Mr. Nailor’s death ? 
A. I don’t know that I ever called on Kate Conley. What 
1108 .is the meaning of the question? be more explicit and I will 
know better how to answer it, perhaps. 
(). Have you continued to eall frequently at the house where she 
lives in this city since Mr. Nailor’s death ? 
A. I have. ; 
(). Well, then, you have called on her frequently since Mr. Nailor’s 


). 
death, have you not? 
A. Called on her? I have ealled on her on business. 
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Q. What business ? 

A. Well, I furnished her or Mr. Nailor—the house, rather—with 
butter and eggs while he was living, and continued to do so after 
his death. 

(). Are you still furnishing her with vegetables, eggs, and butter? 
A. I sold her a bushel of potatoes about two weeks ago. She gets 
eges when she wants them and I have them to spare. 

Q. Have you continued to furnish her from the farm what 
one 1104 she wanted and what you had to spare from the time of Mr. 
Nailor’s death up to about two weeks ago ? 

A. Well, I didn’t furnish her all I had to spare. She got what 

M . she wanted and paid for it. 

> ). How did she pay, for what she got? 

A. Paid for 1t in money. 

(. Give you credit for it on account of rent? 

A. No credit was given. She paid cash same as any one else. 

J. And do you pay her rent in money ? | 

A. I do not. 

(. How do you pay | 

A. I don’t pav it at 

(). Have you never called at Kate — y's for anything but to 
furnish her with such things as she wanted from the farm ? 

— A. I have. 

(). lor what purpose ¢ 


i 1105 A. Different things. In fruit time there wes some fruit 
canned out there for her; she was out there, and helped to 
can it. 
@. Did you never call there for any other than a purely business 
matter ¢ 
| A. £3 r did. 
' \). When acc aes 
A. I forget whet 66 it was ‘Tu an or Wednesday of last week. 
@. Are you positi dia “you have not been there since Tuesday 
eet or Wednesday of last fiery 
1. l am. 
A Q. Were ape not there on yesterday, Sunday, March 21st, 1880? 
A. I drove there in the milk wagon, and the day before, and 
the day before ‘th: it, each Morning. 
(. Did you not call there yesterday ? 
A. No, sh 
Q. Were you not at Kate Conley’s, on 12th street, in this 
1106 city, on yesterday, or did you not meet her yesterday at her 
v residence or elsewhere ¢ 


A. I was in the ik wagon Friday morning, Saturday morning, 
and yesterday morning. I didn’t get out of the wagon, and didn’t 
converse with Kate Conle ‘vy there or elsewhere. 

Q. Do you furnish Ler with milk ? 

A. do. 

Q. Did you not see Kate Conley at the house where she then re- 
sided, and now resides, on 12th street, in this city, on the 26th day 
of October, 1879, and did you not come in from your place in the 
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country on a young sorrel colt, and arrive there about nine or ten 

o’clock in the morning, and remain until two o’clock or. later in 
the afternoon of that day at her house ? 

1107 A. The date—I don’t remember what day it was. I was 
there one Sunday, but as to the date I don’t know. 

Q. Did you not, on the Saturday evening immediately previous 
to that Sunday, meet Kate Conley at about eight or nine o'clock in 
the evening at Mrs. Kine’s, corner of 20th and K streets, and when 
you left her that evening, about eight or nine o’clock, did you not 
have a private conversation with her near where your horses were 
standing? 

A. I remember of having a private conversation with her. | 
think it was in the house. 

Q. On the Sunday that you say that you was at Conley’s, did vou 
not, when you left home in the morning, say to your wife and family, 

r any other persons present, that you were going down the road on 

a little business and would return shortly ? 
1108 A. I might have made such a remark to some one present. 
I don’t remember who was present. My wife knew where | 
was going. 

Q. On the Sunday on which you say you were at Conley’s, where 
did you leave the colt you rode into the city during the time you 
were staying there? 

A. At Mr. Kine’s stable. 

Q. Did you ever go to a house with Kate Conley kept by a person 
known as Madame Black, near 18th street and New York avenue, 
in this city ? 

A. I never did. 

@. When you have taken Kate Conley out to your farm, what 
time in the day or night did you start to go out? 

A. The first two times was after night market. I suppose about 

ten o'clock. : 
1109 (. And how about the other two times ? 

A. Once she started from the Mash market, I suppose, about 
one or two oclock, and the last time we vot out there about six 
ae 

Do you know a man by the name of William A. Leach ? 
re I have met with a man by the name of Leach. I don’t know 
what his first name is. 3 | 

@. Were not you and Leach at Kate Conley’s, on 12th street, 
— r the last of April or early in May, in the year 1879, soon 

ifter this suit was brought ‘ ? 

A. I met with a fellow by the name of Leach there. He was 
there when I went ome on one occasion; when it was I don’t re- 
member. — 

Q. Did not you and he, on that occasion, leave the house and go 

together to a bowling-alley on the south side of E street or 
1110 Penns ylvania avenue, between 11th and 12th streets, and get 
a drink there at a bar attached to the bowling-alley : 
A. Yes, sir. 3 
Q. While at the bowling-alley, did you not ask Leach if he had 
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ever had sexual intercourse with Kate Conley, or language mean- 
ing that, and did Leach not evade your question, and not give 
you a direct answer, and did you not thereupon say to him to go 
back to the house with you and you would show him what you 
could do, or language to that effect, and did not youand Leach then 
go back to Kate Conley’s house, and did you not, in the presence of 
Leach, ‘put one of your hands on Kate Conley’s neck or 
1111 shoulder and the other one up under her clothes, and did not 
Kate Conley tell you to stop, or language to that effect? 


( ¢ Ybjected to by Mr. Carrington.) 


A. That is false, every word of it, and not only false, but, with re- 
spect to vou gentlemen, it 1s a damned lie, if you heard so. I did 
meet him, and went to the bowling alley, and, I think, went 
back with him; but I deny the conversation at the bowling-alley 
and the occurrence at the house. 

(). Have you ever stayed in Kate Conley’s house all night ? 

A. I have not; never. 

(). What is the latest. that you ever stayed there at night at any 

9 

A. I never staved there at night at any time, except on one oc- 

casion, when I took my little boy there. I wanted him to 

1112) stay all mght while I was at the market, but he would not 
consent to stay, and I took him back to the market; I don’t 

remember the hour. 


(). Have vou not taken meals with Conley sometimes at her 


house on 12th street ? 

A. I have eaten there. 

(). How frequently since the death of Mr. Nailor ? 

A. I don’t remember ; not very often, though ; not more frequently 
than during his life, I reckon. 

(). Have you not, since the death of Mr. Nailor, taken meals with 
IXate Conley in a private room in her house, with her alone, and did 
she not on those occasions refuse to allow any one else to come into 
the room? | 

A. No, sir; I have taken meals with her in the dining-room. | 

never knew any one else to be forbid to come in. 
11138 @. Do you know a woman by the name of Ellen Horn ? 
A. | know a woman they call Mrs. Horn. 

(). Did you ever see her at Conley’s since Mr. Nailor’s death ? 

A. I have. 

(). Since the death of Mr. Nailor, have not you and Kate Conley, 
on several occasions, been in a private room by yourselves, in the 
house she occupies on 12th street, and have you not stayed with her 
in such room, sometimes for hours, with the door locked ? 

A. No, sir; it so happened that we had a little business, and have 
been in a room to ourselves, but as far as the door being locked or 

| any one forbid to come in, [ never heard it. | 
1114 Q. What business were you transacting when in the room 

by yourselves ? 

A. I don’t know that I could cite any particular business; some- 
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times she might ~ [to] talk something about this case; sometimes 
no business at gil; but it may frequently happen that two people 
may be in a room to themselyes in a house where there are only 
two or three people : 
@. Have you talked and counselled with her much about this 
case | 
A. No, sir; very little; or with any one else. 
@. Has Kate ¢ ‘onley made you or your wife a present of a set fur- 
rye ay the institution of this suit, or at any other time? 
segs was between she and my mike. a transaction [| knew 
ot a about until I was notified to haul it up; I refused to 
1115 aka tt up, as | supposed it was a present; and she said I bad 
nothing to do with that, as it was between Mrs. Bean and 
mvself, and insisted upon my taking it up, and I did take it up, a 
set of furniture. 


WM. F. BEANS. 


Subseribed and sworn to before me this 22nd da f Mareh, 1880. 
IRVING WILL : A Paces 


ERxamine run € hance ry. 


¢ 


Adjourned until March 24, at 3 o’clock p. m. 


Marca 24, 1880. 

Met pursuant to adjournment. 

Present: Messrs. Rutherford and Carrington, Jr., and Thompson, 
for defendant, and C. ©. Cole, Esq., for complainants; whereupon, 
the witness soi appearing, the taking of testimony is adjourned 
until March 25, 1880, at 3 o’clock p. m. 


1116 Marcu 25, L880. 


ee 


Met pursuant to adjournment; but, in consequence of non-attend- 
ance of witnesses, adjourned until March 26, at 3 p.m. 


Deposition of John Hughes for Defendant. (Filed Jan. 14, 1881.) 


: Marcu 26, 1880. 

Met pursuant to adjournment. 

Present: EK. C. Carrington, Jr., Charles Thompson, Jr., and Gen’ 
Allan Rutherford, for defendant, and C. C. Cole, Esq., for complain- 
ants; whereupon Joun HuGuHeEs, a witness of lawful age, produced, 
sworn, and examined by and in behalf of the defendant, deposes and 
says as follows: | 


By Gen’l RuTHERFORD : 
1117 Q. State if you knew Allison Nailor, Sr., in his lifetime, 
how long you were acquainted with him, and how inti- 
mately. | 
A. I did know Allison Nailor, Sr., in his lifetime; J was ae- 
quainted with him for twenty-five or twenty-six years. I hada 
liking for the old gentleman, and he seemed to like me: we were 
on quite intimate terms. : 
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(. Where do you reside? 
\ 1QO3 High street, Georget OWT), D. Ci. 
). How long have you cee In this District ? 
A. I came here in 1851 or 1852. 
Q. How frequently did you see Mr. Nailor during the last four or 
five years of his life? 


A. Sometimes Lwould see him once or twice a day for a week, if 


the weather was fine, and then again I wouldn't see him for a period 
of time, being away from the city myself. 
(). Did you have any business transactions with him during 
1118S the last four or five years of his lite? 
A. Well, no, except he would come where I was; I was 
employed in a house on E street, and he used to come there. 
(. From your acquaintance with Mr. Nailor what 1s your opinion 
as to his capacity as a business man? 
A. I think he was a shrewd, smart man. 
©. What conversations, if any, did you have with Mr. Nailor in 
reference to Kate Conley and her children? | 
A. I very seldom ever talked to him on the matter, but he has 
told me that that house on 14th street was Ixate’s. There seemed 
to be a feud. between him and his sons; he would be telling me 
about it, but I paid very little attention. About the little 
1119 boy Wille he seemed to be very affectionate towards him— 
seemed to take a delight in everything he would do, talking 
about how smart he was. The last time-I saw Mr. Nailor I was 
standing’ in a grocery store on 155 street, and he came up and shook 
hands with me, and invited me to take a walk with him. We got 
to talking and he told me about his little boy Wilhe, who had died, 
and he seemed very much affected by it 
@. In any conversation you had with Mr. Nailor did he ever 
refer to Kate Conley ; and, if so, in what terms? 
A. He talked always in the highest terms of her. I disremem- 
ber his exact words. He spoke kindly of her. 
®. Did Mr. Nailor,in any of these conversations, state what 
1120 disposition he had made or proposed making of his property 
with reference to Kate Conley or any of his children? 
A. I disremember that, but I have often heard him say about that 


house on 14th street that the parties had to go to her and rent it of 


her. 
(. How frequently did you see Mr. Nailor during the last two or 
three vears of his life? 
A. Sometimes I would see him once or twice a day, and [ wouldn't 
e him again for twelve months, perhaps longer than that 
(. On the oceasion when you did see him what was his condition ? 
A. Sometimes he would be sober, and sometimes a little tight. 
Q. Was he in the habit of having the little boy Wille with him 
when you saw him ? 
1121 A. Yes, sit 
(. Did you ever visit him at the house where he resided ? 


A. No, sir. 


Adjourned until Monday next at 2.50 p. m. 
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Monpay, March 29, 1580. 


Met pursuant to adjournment; but, in consequence of non-attend- 
ance of witness, adjourned until to-morrow, same hour. 


Deposition of George M. Grubb for Defendant. (Filed Jan. 14, 1881.) 
Turspay, March 30, 18580. 
Met pursuant to adjournme nt. 
Present: E. C. Carrington, Jr., for defendant, and C. C. Cole, Esq. J 
for complainants ; whereupon GEORGE M. GRUBB, a Emap ti | 
1122 of lawful age, produced, sworn, and examined by and in be- 
half of the defendant, deposes and Says as follows : 
By Mr. CARRINGTON, Jr.: 
) W here do you live ? 
A. 434 11th street northwest. 
(. How long have you lived there ? 
\: Four or five months. 
). How long have you lived in Washington ? 
\. Off and on for forty-three years. 
). What is your occupation ? 
\. Bricklaver. | 
J. Did you know Allison Nailor, Sr., in his lifetime ? 
A. Yes, sI 
(). How w ll did you know him? 
A. I have been personally acquainted with him for the last thirty 
years, and always regarded him as a very nice man, as far as I had < 
any dealings with him. 
(). Did you ever do any work for him ; and, if so, what? 


1123 A. Yes, sir; right smart work forhim. I have done some 
jobbing on his property on D street, and put a story on a 
house on 14th street, for which Miss Conley paid me. | 


Q. Did you often converse with him ? 

A. Yes, sir; I hardly missed a week in talking. 

. On what subjects | 

A. On business more than anything else. I always passed the 
day with him and ti wked about how business was going, and so on. 


(). What kind of a mind did he have s 
A. I always took him to have a good strong mind. I[ took him a 
to be a very sane man. : [ 


(. Was he or not as keen and shrewd as most men ? 


A. Yes, sir; very clear in bargaining, I know. | 
. When was the last time you saw him ? } 

1124 A. I couldn’t tell precisely ; two or three months before he : 
died | met him on the corner of Ohio avenue and 14th street, 4 

and talked with him. We taiked about building and how it was P 
coming on. He was always a man to talk about that. : ¢ 


(. Did you notice any change in his mind at that time ? 

A. Not a bit, sir. 

Q. Did you see him during the period you were working for him? 
A. Oh, yes, sir; every day. : 
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(). Did ke talk with you about what you were doing? 
A. "eS, sir. 


Q. Did he seem to understand the kind of work you were doing 
and how it should be done ? 
A. Yes, sir. 
@. What would he say about it? 
A. He never had no fault to find. He would come up and _ look 
the work and express himself satisfied. 
1125 Q. What were his habits as to the use of intoxicating 
liquor during the period you knew him? 
A. Years gone by he used to be a pretty hard drinker, but the 
last four or five years I didn’t see him drink so much. 


Cross-examined by Mr. Coe: 
Q. State all the work you did for Allison Nailor during the last 
ten years of his life. 

A. I done some jobbing for him on D street, and ] put [up] that 
story for him on 14th street. I know I cut out a frame for him on 
D street and walled it up, and some other jobbing that I can’t state 
now exactly. I kept no books. He wanted me to do some work 
on a house on E street, but I didn’t have time to do it. 

(). Is that all? 

A. That’s all I ean say. 

1126 (. When did you do the work on D street? 

A. I think it was seven or eloht vears ago. 
). How long were you engaged in it? : 
\. I suppose about a day and a half. 
@. When did you do the work on 14th street ? 
\. That was six or seven years ago; both jobs near the same 
time. 

(). How long were you engaged in that ? 

A. Four days. I had two or three hands. 

Q. Did you do any other business with Mr. Nailor during the last 
ten years of his life except the work above specified ? 

A. No, sll 

@. You say the last time you saw him before he died he talked 
about building and how it was coming on; what building was it he 

was talking about? 
1127 A. He had an idea of building some houses up in the First 
ward, on some lots there. 

Q. What did he mean by asking how it was coming on? 

A. He just meant whether I had plenty of work to do—busy or 
not busy. He always asked what building was going on most every 
time he met me. 

(). He was not engaged in putting up any building at that time, 
was he? 

A. No, sir; not to my knowledge. 

. How often did you talk with him during the last four years of 
his life? 
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A. I used to see him two or three times a week, and sometimes 
every day, and then, again, I would miss him for a week or two. 
() On an average, as often as once a week ? 
A. Yes, sir. [ believe he was sick for awhile—for three 
and I didn’t see him: He complained a good 


1128S or four weeks 


deal of the rheumatism to me. 

~Q. Wasn’t he always complaining of his health when you saw 
him ? 

A. Not at all times. 

Q. Did he frequently ? 

A. No, sir. 

(. Did he seem to be well and hale and hearty as any man? 

A. No; he didn’t appear that way to me. 

(). How did he appear ¢ 

A. At times he appeared to be sickly ; sometimes he seemed 
right well. 

(). Did he do anything or engage In any business during the last 
seven or eight vears of his life ? 

A. Not to my knowledge. 

Q. Llow was it when you first knew him; was he not then activel) 
engaged in business all the time ? 

A. Yes, sir; in the livery-stable business. 
1129 (. About when did the change take place in his business 
habits ? 

A. That I can’t tell. 

Q. Did you notice any other change in Mr. Nailor, except in his 
business habits, from what he was when vou first knew him ? 

A. No, sir. 

Q@. No change in his personal appearance ? 

A. No, sir; no more than age. 

(). Did you ever see him intoxicated or under the influence of 
liquor tO any extent during the last of his life? 

A. No, sir; only once, I think, in the last six years. 

(). He was always sober and strong and right when you saw him? 

A. I never saw him drunk for the last four or five years. 

(). How far did you live from him? 
1150 A. About — quarter of a mile, I reckon. It was always in 
his way to meet me coOIng to or coming from home. 

@. Do you know Catherine Conley ? 

A. I don’t know what her first nameis; I know the one Mr. Nailor 
used to live with. 

(). Have you done any work for her since Mr. Nailor died ? 

A. No, sir. 

(). Have you seen her since he died ? 

A. ‘Twice; she was at the house day before yesterday ; that was 
the second time I had seen her. 

Q. Had any business of any kind with her? 

A. No, sir. 

” 


——— 
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Re-examined by Mr. CARRINGTON: 
‘ 


@. You said in your cross-examination that Mr. Nailor had an 
idea of building some houses; what causes you to state that? 
A. He was talking about it. He said he had some lots up 
1151. ~=s there and thought he would improve them by building on 
them. That is what I took it to be. 
Q. Did he say why he wished to improve them ? 


A. No, sIr. 


GEORGE M. GRUBB. 
Subseribed and sworn to before me this 30th day of March, 1880. 


IRVING WILLIAMSON, 


Kxaminer in Chancery. 
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Adjourned until March 31st, 1880, at 3 p. m. 
WEDNESDAY, March 31, 1880. 

Met pursuant to adjournment. 

Present: Gen’! Rutherford and E. C. Carrington, Jr., for defendant, 
and C. C. Cole, Esq., for complainants; but, no witness appearing, 
adjourned until to-morrow at same hour. 

! APRIL 1, 1880. 
Met pursuant to adjournment. 
L152 Present: Gen’l Rutherford, for defendant, and C. C. Cole, 
Esq.,for complainants. No witness appearing, adjourned until 
April 2, 1880, same hour. 


Deposition of Frederick Re ii for De fendant. ( Filed Jan. 14, 1881.) 

) ’RIDAY, April 2, 1880. 

Met pursuant to adjournment. 

Present : Gen’l Rutherford, for defendant, and Mr. Cole, for com- 
plainants; whereupon I ReEDERICK REH, a witness of lawful age, pro- 
duced, sworn, and examined by and in behalf of the defendant, de- 
poses and Says as follows: 

By Gen’l RUTHERFORD: 
(). State how long you have resided in Washington. 
A. Since 1862. 
1155 (). Where do you now live, and how long have you lived 
there ? 

A. 310 12th street northwest. I have lived in that house about 

[ lived for seven years before that in the house 


eleven months. 
now lives. I lived about twelve 


next door to which kate Conley 


vears on 12th street. in different houses. 
~Q. What is your business ? 


A. Paperhanger, box-maker, and decorator. 

Q. State if you knew Allison Nailor, Sr.,in his lifetime. 
A. Yes, sir. 

2. How long had you known him ? 

A. J knew him about twelve years. 


43-—223 
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Q. Did you ever have any business transactions with him ? 

A. Yes, sir; I did paperhanging for him a long time. 

Q. Where did you do any jobs of work for him or under his diree- 

tions ? 
1154 A. The last two jobs were for Miss Kate, on 12th street and 
14th street. | 

Q. Did I understand that previous to that you had ever done 
any work for Mr. Nailor himself? 3 

A. Mr. Nailor came to my house with a carriage, and told me 
vou come up; I want some paper in my house; Miss kate wants to 
see you. I was up there and she gave me the work. 

. Did vou ever have any other transactions with Mr. Nailor as 
to hiring property, or any other business ? 

A. Yes; I was up there to 14th street, and wanted to collect some 
money, and then I told him what he wanted for the store on IE street— 
a little store; she told me he was sick, and in a couple of days 
he comes down to my house in a carriage, and I rented the store from 
him. 
@. Who paid you for the work you did on the 12th and 
1155 14th street house? : 

A. Miss Kate and Mr. Nailor. 

. How often did you see Mr. Nailor during the last four or five 
years of his life? 

A. I saw him a good many times. 

@: When you were doing the work in the house on 14th street 
was Mr. Nailor living in the house? 

A. Yes, sir. 

(). How long were you there doing the job in that house? 

A. I think about five days; I papered the whole house; I was 
there every day, but I had my men working there; I didn’t stay 
always all day. 3 

@. During that time did you see Mr. Nailor every day you were 
in the house? 

A. I think so. 

@. Did you see him with Kate Conley on those occasions ? 

A. Yes; there in the house. 

(). How did he act towards her, and how did she act towards 

him ; kindly or otherwise ? 
1136 A. She acted good to him, and he acted good to her; I 
never heard a bad word. 

Q. Can you give the month and year when you did this work on 
14th street ? : 

A. | think it was about four years ago; I papered in that house 
twice; the first time shortly after another story was put on; and I 
papered there again afterwards, because the paper was injured by 
the sinking. The second time I was engaged there about two 
days. | ; 7 
q. Did you ever see Mr. Nailor drunk during the two times you 
speak of when you were in the house’? 


A. No. 


A ee ae see 
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(). Do you know what Mr. Nailor’s reputation was as an intelligent 
business man ? 

A. I think he was a smart business man. On two ocea- 

1157 sions, several years ago, I had to sue him before Squire 

Clark for money heowed me for paper-hanging in houses; I 

got judgment against him, and he paid me, and afterwards gave 
me his hand as good friends. 

(. Do I understand that for the last seven or eight years of Mr. 
Nailor’s life you lived within a few doors of where he was living on 
L2th street ? 

A, Yes, sir. 

Q. Are you acquainted with Catharine Conley ? 

A. Yes, sir. : 

Q. Do you know her general reputation in the neighborhood ? 

A.:I don’t know what you mean by that. 


Me : . } 
(. Was she regarded as a respectable woman ? 3 
(( Ybjected to by Mr. Cole.) 
A. Yes, sir. 
@. Do your family know her’? : 
A. Yes, sir. 
| 
Cross-examined by Mr. CoLe: 
1135 QQ. How do you know that Kate Conley was regarded as | 
a respectable person ? ; | 
A. Every time I saw her she was respectable. 
(. Who did you ever hear say she was respectable? 
A. When I was in the house and worked there, and when I was 
in the house and collected the money. 


(). Did you consider her respectable ? 

A. I cannot tell that. 

Q. Did you know she was living with Mr. Nailor without being 
married to him * | 

A. I cannot tell. Some people said she was married to Mr. Nailor | 
and some said she was not. ‘The last time I got notice that she was ; | 
not married. 

(). Who gave you that notice? 

A. When Mr. Nailor spoke to me he said he had something to do, 

and then he spoke and said Miss Kate. 
1139 . Did Mr. Nailor tell you he was not married to her? 
A. No. 

Q. How did vou find it out ? 

A. By his talking to me—Miss Katie. When aman comes to me 
about doing work he says my wife, but Mr. Nailor said Miss Katie. 

(). How did you know who Miss Kate was? 

A. She was in the house on 14th street. 

®. When Mr. Nailor came to you and said Miss Kate wanted to 
see you, how did you find out who he meant by Miss Kate? 

A. He said you come up; she has got some work—some paper- 
hanging. 

(. Have you done any work for Kate since Mr. Nailor died ? 
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A. No. 
@. What did you sue old man Nailor, for ? 
A. Money. 
(. What did you want his money for? 
A. Paper-hanging. 
1140 Q. How many times did you sue him ? 
A. One or two times. 
Q. I thought you said he and Miss Kate paid you for paper-hang- 
ing? 
A -e6. ar. 
@. Then why did you sue him ? 
A. Oh, that was before, a long time before; that was not for this. 
Q. Well, then, for the first. you did for them he paid vou and for 
the last he did not, and so you sued him ? 
A. Oh, no; that was before, for papering on D street, that I sued 
him ; for the house on 14th street [was paid by Miss Kate in cash 
some and the balance I took out in rent of a store from Mr. Nailor. 
(. About when was it you sued him? 
A. I think from eight to ten years ago. 
@. Then you sued him for the first work you did for him ? 
1141 A. I worked some for him and he paid me. For that work 
I sued him, yes. 
@. Did he make any defense to the suits ? | : 
A. No; he paid me and it was all right. 
Q. Did you have a trial before the justice ? 
A. No; I was first with Squire Clark. 
(). Did you see Mr. Nailor there before Squire Clark ? 
A. Yes. 
@. What objection did he make to paying you 
justice decided that he must pay you ? 
A. I gave Mr. Nailor the bills fora long time and then J sued 
him, and that was all. 
Q. Why do you think Mr. Nailor was a very smart business man? 
A. Well, Mr. Nailor was to the house and I rented the store from 
him, and he wanted $50, and I offered him $20, and then the next 


there before the 


time I got it for $15. 
KE. REH. 
1142 Subseribed and sworn to before me this 2nd day of April, 
1880. 


[IRVING WILLIAMSON, 


examiner in Chancery. 


Adjourned until April 6, 1880, at 3 o’clock p. m. 
Deposition of Irving W. Archer for Defendant. (Filed Jan. 14, 1881.) 


APRIL 6, 1880. 


Met pursuant to adjournment. 
Present: Gen’l Rutherford and Mr. Carrington, Jr., for defendant, 
and Mr. Cole for complainants; whereupon Irvina W. ARCHER, a 
4 


Sa 


CATHARINE- CONLEY VS. RACHEL D. NAILOR ET AL. — Od 


ame 


witness of lawful age, produced, sworn, and examined by and in 
behalf of the defendant, deposes and says as follows: 


By Mr. CARRINGTON: 
©. Where do you live and what is your occupation ? 
1148 A. 1875 Ohio avenue, Washington, D. C.; Lam a carpenter. 
(. Did you know Allison Nailor, Sr., during his lifetime? 
A. I did. 


(). How intimately did you know him? 
A. I was personally acquainted with him. 
(. How frequently did you see him? 

A. Sometimes two or three times a week and then again not for 
two or three months. 

(. Did vou ever do any work on the house on 14th street where 
he resided? ‘ 

A. I put up a front fence there. I worked for nearly a year in 
the neighborhood on some buildings for John Pettibone. Three (3) 
of these houses were right across the street from Mr. Nailor’s house. 

@. Did you see him often then? 

A. I saw him very frequently then. I would see him on an 
average three times a week. 

(. Did you talk with him then? 
1144 A. I used to go over there very often at noon and talk with 
him; he would be sitting there on the porch. 

(. What would he talk about? 

A. He would talk about the difference between the structures of 
this day and when he was a young man. He claimed that they 
were much frailer in these days; that in old times they use- to frame 
everything together. The principal part of his conversation with 
me was about building matters. 

Q. Explain to us how he would point out the difference. 

A. In the first place, he would say they used to frame the corner 
posts into the building, and frame a brace at right angles to that, 
and now they nailed the corner post and put in a purloin to earry 

the joist. Then he would go to work and explain the length 
1145 and eut of that brace, which is a very difficult thing to do, 
and you won’t find one out of every ten mechanies to-day 
that ean do it; and he would speak of other things of that nature. 

(. What was his mental condition at that time? 

A. I think it was all right. I never saw anything wrong about 
his mental faculties. -He often. asked me for estimates on work.  ] 
never done any work for him, but I gave him estimates, and he 
wanted an itemized account of everything in making out the esti- 
mates, how much material and what it would cost. Usually in 
making out the estimates, how much material and what it would 
cost—usually in making out an estimate we oniy make out the 

estimate of how much the job is worth to do it, not mention- 
1146 ing any material at all. I considered him extraerdinarily 
shrewd and intelligent. 

Q. When was it that you were building these houses opposite his 


residence ? 
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A. In 1878; I think I commenced in April, 1878; I was working 
over there when Mr. Neilor moved to 12th street. 

(). When was the last time you saw him ? 

A. The last day he was out of the house, I think. 

Q. Did you talk with him then ? 

A. Yes; he said he had started to go home and turned back to 
get something for breakfast ; he said he was feeling very bad. 

Q. When was the time you made the last estimate for him ? 

A. It was on the 12th-street house, when they were fixing it up to 

move: it was in 1878. 7 
L147 (). Did he demand an itemized bill ? 

A. Yes; in that ease he said he was acting as agent. | 
asked him about another estimate I had given him on some other 
work. which had been given to some one else, and he gave as a rea- 
son for wanting the estimate made in that shape—itemized—that he 
was acting as agent. I think Mr. Nailor was a coach-maker by 
trade; he was a worker in hard wood, and I think he served an 
apprenticeship as a carpenter. 

(). What makes vou think that ? 

A. I think he told me that; he said when he was an apprentice 
he got eight cents a day, and I think he said he served his time as 
a house carpenter. 

(. Did he seem to understand your business ? 

A. Oh, yes. 

@. Thoroughly or otherwise ? 

1148 A. Ob, he was a practical mechanic; there is no question 
In my mind about that. 

(. What advantages was he to derive, if any, from requiring you 
to make an itemized statement with your bid for the work ? 

A. The advantages that he could give the job toa person who was 
incompetent to figure out the material, and he wouldn't have the 
bother of doing it himself. There are a good many mechanics who 
can't figure up how much material will be required, still they can do 
the work. 

(. Would it not give him also an advantage over other mechanics 
with less knowledge of the business than yourself? | 

A. It would give him the advantage over all mechanics, 
1149 because he would know how much material was necessary to 

put up the building,and he could go and find out how much 
it would cost, and so could know just how much the labor would 
cost. 


Cross-examined by Capt. Coe: 


(. How old are you? 


ay 
A. Thirty-four. 
(). How long did you know Mr. Naylor ? 
. About ten years, I should judge. 
@. You did not see him frequently until the last two or three 
years of his life? 
A. No, sir. 
@. How frequently did you see him then? 
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A. I saw him sometimes two or three times a week and then it 
would be a month before I saw him again. 
(. When did you do the work on the 14th-street house ? 
A. I built a front fenee there, I think, in 1877. 
1150 (. Who employed you to do that? 
A. Miss Conley. 
Who paid you? 
Miss Conley. 
How ? 
In cash. 
All at one time ? 
In two payments. 
Give her a receipt for it? 
I did. 
Talk with Mr. Nailor any at that time? 
Yes: he was there most of the time about the house. 
What was he doing ¢ 
Passed in and out. I was 
(). What business was Mr. Nal 
knew him? 
A. I don’t know that he was in any business; he was passing to 
and from the stables. [ often saw him at the stables. 
(. Are you a married man ? 
A. Lam. 
(). How long have vou been married ? 
Lio] A. About seven years. 
(). Did your wife live at Kate Conley’s before you married 
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iot in the house. 
or engaged in during the time you 


A. She lived there when she was a small girl for a little while. 
). Please state just how long ago you were married. 
A. I was married in 1874. 
2. What time in the year? 
A. November 17th. 
(. How long before you were married did your wife live with 
IKKate Conley ? ; 
A. I don’t know; it must have been three or four years. She 


was living with her mother when I first knew her. 
(). Did she live with Kate Conley after Mr. Nailor went to live 
with Kate Conley ? 
A. She stayed there two months or six weeks to my knowledge. 
(). Does Kate Conley visit your wife? | 
1102 A. She has been to the nouse two or three times. 
(J. Does your wife visit Kate Conley ? 
A. Not that I know of. She may for all I know. 
Q. Do you visit Kate Conley ? 
A. I have been there once, I suppose, in the last four months ; 
perhaps twice. 
(). How was it before that ? 
A. Soon after Mr. Nailor dies | went there very trequently. 
Q. What occasion had you to go’? 


_ 
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A. No particular occasion. I] went there on friendly terms, that’s 


@. Very frequently 

A. No. 

(). How often ? 

A. May be once a week; sometimes once in three weeks. I took 
ho particula 4 notice of the t 1mes, 

@. Anybody go with you? 


A. No, sir. 
(Q. What did you do when you were there ? 
A. Didn't do anything. 
1155 (). Didn’t you talk about Conley about the property in- 
volved in this case ? 

A. I have talked to her about the property and avout ses sult. 

@. Did you look over the papers with her and advise her about 
her rights in the property t 

A. | don’t remember reading any papers. I assorted some papers 
there for her once. 

(. How did you happen to do that ? 
\. I was asked to do 1t 
J. Did Vou look at any deeds ? 
A. I think there were some deeds among the papers. 
@. Did you read them ? : 
A. I don’t think I did. I think those papers were done up in 
packages and marked on the back. I don’t think I opened them, 
but am not positive. 
(. What made you think that Mr. Nailor’s mind was all 


( 


x 


i . 
A. [had no reason to think any other way. I never saw 
out of the way with him, 
J. mat all the reason ? 
A. That’s all. Ain’t that enough t 
(). Did he seem to like to talk about building ¢ 
A. He always did to me; that is the principal thing he ta 
about to me. 
He went a exerere deal into ‘the details, and explained a 2ood 
deal about it ¢ 
A. Yes, s! 
(). Talked a good deal about building new buildings himself, did 
he not? 
A. He said he had built a great many houses. 
(. Did he talk about building more in the future ? 
A. I don’t know that he ever spoke of building more. 
(). Did he not request you to make estimates and proposals tO 


.¢ 
him for. buildings ? 
1155 A. He did, several times. | 
(). Where were those buildings to be erected ? 


I think the first job he spoke to‘'me about was a house on G 
street; 1n the first place, he asked me what it would cost to repair i1t— 
it was a frame structure—and then changed his mind, and was 
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speaking about tearing it down and removing it to the country and 
putting it up on one of the farms. | 
(). Where else did he Propose to build ? 
[ gave him an estimate on the house on 12th street, between 
D aad C. 
4 Did you build a house there ? 
_ No, sir; they wasn’t to build; to repair; I didn’t get either 
job : somebody did repair on 12th street. 7 
Q. Did he ever get you to make any estimates for building ? 
1156 A. No, sir. 
Q. How did Mr. Nailor act and appear in the spring of | 
as 8, when you were doing work on the 14th-street houses ? 
He acted all st traight enough, rational enough, as far as I saw, 
Bast being feeble 
(. Did he stay in the house a good deal ? 
A. I think he did; he was generally there about twelve o’clock ; 
I often saw him when he would be sitting outside. 
Q. Did he walk around much ? | 
A. I very seldom saw him walking up to the house; he generally 
had.a bugevy there. 
(). Whenever he left the house he rode in a buggy? 
A. Yes; I generally saw him riding in the buggy. 
(. Did he generally ride alone or somebody with him ? 
A. Most of the time alone; sometimes he had-a little boy with | 
him. oe 
1157 (). What months were you working on those houses? 
A. | went there in April, and worked a year in that one 
square; three houseson 14th, three on B, and eight on 133 street. 
Q. How often did you talk with Mr. Nailor during the time you 
were working on those houses ? | 
A. Two or -three times a week, perhaps, say twice; whenever it 
was pleasant enough for him to be out. 


And generally talked about the building ? 
A. Yes, sit : 
Q. Was not your wife living at Kate Conley’s first before you 


married her ? | | 
A. She was stopping there, as I told you a few minutes ago; she 
left here with her mother and went to Philadelphia, and when she 
came back stopped there until | married her. 
1158 (. How long had she been staying there continuously 
be fore Vou married her? 
.. I think six weeks or two months, as far as I can recollect. 
). Were ey ou married at the house where Kate Conley was living? 
A. No, | 
(). hoes you not known and sometimes called by some name other 
and different from the one you have given to-day ? 
A. None that I have ever heard of. I have been here since 1867. 
(). And never been known by any other name? 
A. Not that I ever heard; I never answered to any other in my 
life. 


IRVING W. ARCHER. 
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Subscribed and sworn to before me this 6th day of April, 1880. 
IRVING WILLIAMSON, 


Examiner in Chancery. 


1159 Deposition of William Ware for Defendant. (Filed Jan. 14,1884.) 


Whereupon WILLIAM WARE, a witness of lawful age, produced, 
sworn, and examined by and in behalf of the deponent, deposes 
and says as follows: 3 


By Gen’! RUTHERFORD: 


(). Give your residence and occupation. 

A. Green’s alley, between 13th and 14th, Washington, D. C.; I 
am a carpenter. 

(). How long have you lived in Washington ? 

A. Since 1862. 

(). Did you know Allison Nailor, Sr. ? 

A;  ¥@e. six: 

@. How long had you known him ? 
A. I have been acquainted with him since 1874. 
(). Did you ever have any business transactions with him ? 
A. Yes, sir. 

(). State what they were. 


.< 
1160 A. I repaired a house on 14th street; it was in 1874—July, 
August, and part of September. | 
©. Was the work done under a contract ? 

A. Yes, sir. 

. Was the contract with Mr. Nailor or some other person ? 

A. With Mr. Nailor himself. I got $65 for the job and $20 for 
extra work afterwards. That is about as much as I had any con- 
tract with him. 

©. How long were you employed on the work ? 

A. I commenced about the 8th of July and finished about the 
latter part of September—inside of three months. 

@. Was Mr. Nailor living in the house where you were doing this 
work ? 

A. At the time he was. 

Q. How often did you see him during that time ? 

A. Sometimes once or twice a day and sometimes more than 

that. 
1161 Q. Did he overlook the work or appear to know anything 
about it? : 

A. Yes, sir; he did. 

@. What did he do? 

A. He would go around [and] see whether it was done as it ought 
to be done. If it wasn’t done right he would know it. 


9” 


Q. What appeared to be Mr. Nailor’s condition during that time ‘ 

A. I didn’t see anything the matter with him; he seemed to be 
in good senses. 3 

. Did you ever see him intoxicated ? 

A. Not while I was there. 
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Q. Did you ever have any other business with him? 

A. I raised a stable and cutting away to put a balcony. 

Q. How long were you occupied in that work; or is it included 
in the three months? 

A. All in the three months. 

@. Who paid you for these jobs ? 

A. Mr. Nailor paid me himself. 


1162 Cross-examined by Capt. Coe: 


Q. William, was not Mr. Nailor crazy ? 
A. No, sir; not that I know of. 

J. Who told you he was not crazy ? 

A. That was from his talk and his actions. 


(. Didn’t somebody tell you he was not crazy ? 
A. No, sir. | 
Q. Certain ? 
A. I am. 
Q. Never at any time? 
* i eek Oe. 
@. Then how do you know he was not crazy? 
A. Well, I have got judgment enough myself to know whether a 


man 1s crazy or not? 
(). Now, how did he talk when he convineed you that he was not 
crazy ¢ | 
A. Well, by telling me how he wanted the work done, and know- 
ing when it wasn’t done right and when it was done right. 
1163 (). Did he know when work was done right ? 
A. Yes, sir. : 
. How do vou know that? 
A. Because I know when I did it right he was satisfied, and when 
| didn’t do it right he would speak about it. 
(. Did Mr. Nailor ever find fault with any work you did for him? 
A. No, sir; he found fault with aman I had helping me out. One 
day I was away and the man did something wrong and he stopped 
him until I came. 
Q. But he was always satisfied with what you did? 
A. Yes, sIr. 
®. And because he was you say he was not crazy ? 
A. Well, if he was crazy, he was in good senses every time he 
talked to me. | 
(). Now, tell us how you know he was in good senses every time 
he talked with you? 
1164 A. Because he always talked what was right and knowed 
what was right. 
(). How do you know? 
A. Because I believe I would know a crazy man from one that is 
not crazy. | 
Q. But you say that he talked what was right and knew what was 
right; how do you know that he knew what was right ? 
A. Because I knew what I was doing, and if I done it right he 
was satisfied, and if I didn’t do it right he was not satisfied. 
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@. He was just as smart as any man? 
A. That’s all the evidence I have got to believe that he wasn’t 
crazy. 
Q. Well, then, he may have been crazy so far as you knew ? 
A. I don’t believe he was. 
(. Who told you to come here and testify ? 
1165 A. Miss Kate Conley asked me to come here and tell what 
was right, and [ haven’t told anything that wasn’t right. 
Q. Did she seem to be fearful that you. might tell something that 
wasn’t right? 
A. I don’t know. 
. But she cautioned you particularly not to tell anything that 
wasn’t right? 
A. She asked me to come here and state the time I worked for 
Mr. Nailor and tell just what I knew about it. 
Q. But you say she told you not to say anything that wasn’t 
right. Is that true? 
A. But what was right; she told me that. 
@. When did you see her last? 
A. Yesterday evening. 
(. Where? 
A. I met her between here and the corner when I went from 
here. 
@. Were you here last evening ? 
A. Yes, sir. 
1166 (). How did you happen to come here? 
A. She asked me to come before that. 
(. When did she ask you to come? 
A. Saturday, I think; she was up to my house and left word 
there. 
Q. Did you ever talk with Mr. Nailor any after you did this work 
for him ? 
A. I didn’t see him afterwards any more. He went away before 
I finished to the Springs. 
_Q. Then you never saw him after you got through with the 
work ? 
A. No, sir. 
(. Where were you raised ? 
A. I was raised in Westmoreland county, Virginia. 
(. Were you a slave? 3 
A. Yes, sir. 
Q. When did you come to Washington ? 
A. In 1862. 
(). Been here ever since? 
1167 A. Only what time [ was in the army. 
Q. How long were you in the army ? 
A. From 1863 to 1865. 
@. Have you ever been in jail or in the penitentiary? 
A, Never was arrested in my life. 


>» 
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Re-examined by Gen’] RurHerrorp: 


Q. You wouldn’t think Capt. Cole here was crazy, would you ? 

A. No, SIP. 

Q. Does Capt. Cole talk as intelligently as Mr. Nailor used to 
talk ? | 

A. Well, about the same. Nare one didn’t talk very crazy. 


WILLIAM WARE. 


Subseribed and sworn to before me this 6th day of April, 1880. 
IRVING WILLIAMSON, 


Kxaminer in Chancery. 


Adjourned until April 8th, 1880, at 3 o’cloek p. m. 


1168 Deposition of Daniel McGuigan for Defendant. (hele d Jan. 14, 
LSSO.) 


THurspay, April 8, 1880. 

Met pursuant to adjournment. 

Present: Mr. Carrington and Gen’l Rutherford, for defendant, 
and Mr. Cole, for complainant; whereupon’ DANIEL McGvuimGaAN, a 
witness of lawful age, produced, sworn, and examined by and in 
behalf of the defendant, deposes and says as follows: 


By Mr. CaRRINGTON : 


oat 


). Where do you reside ? 

A. On the corner of 7th and I streets southwest, Washington, 

D. C. 

. How long have you lived in Washington ? 

[ suppose near about twenty years. 

). What is your business or occupation ? 

A. I have worked the greater part of that time in the car 
stables. 

1169 (). Did you know Allison Nailor, Sr. ? 

A. Yes, sir; [ was pretty well acquainted with him. Fort 
elght or ten months I lived in the house with him. I knew him in 
all five or six years. 

Q. Did you see him.frequently ? 

A. I did. I went to see him after I moved away from the house 
In which he was living. 

(). Did you converse with him often ? 

A. Yes, sir; whenever I went there he was glad to see me. If | 
had any particular business on hand I generally acquainted him 
with it and asked his advice on it. 

©. How would he advise you? 

A. He advised me in any way, which I always found to come out 
right. When I took his advice I never went astray, so far as I was 
acquainted. 

Q. What subjects would you converse upon? 
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A. We have talked of many things. I very often went 
1170 out with him in his buggy when he was sickly. He would 
sometimes show me parts of his property. I have been out 
in the country with him and seen some of the property there 
@. Give me some idea of the subjects you would discuss. 
A. We have sometimes been talking of his own family matters, 
and I have advised him to go home to his own family. He told ne 
that bis own family didn’t treat him right when he was with them. 
[t would be difficult for me to tell all the matters we talked about. 
Q. What was the condition of his mind during the time you knew 
him ? 7 : 
A. I never saw anything wrong in his mind during the time | 
knew him. I have seen him at different times under the in- 
1171 fluence of liquor. I have seen him coming home under the 
influence of liquor, but never at home or going away from 
home. I found him as clever a man as I ever talked with. 
(). What do you mean by clever? 
[ mean sharp in business. 


— 


When was the last time you saw him? 


v* 
A. About two months before his death. JI went over to see him. 
2. Did you talk with him then? 
A. Yes, sir; nothing particular; how he was and so on. 
®. How long were you talking with him at that time? 
A. I couldn’t say exactly, not more than an hour on that visit, | 
suppose. 
(). Did you see any difference in his mental condition at that time 
as compared with what 1t was formerly ? 
A. No, sir. 
(). How often did you see him during the year 1878? 
1172 A. That I couldn’t say. 
(). How often, according to your best recollection ? 
A. Once in two weeks or once a month. I couldn’t exactly say. 


Cross-examined by Mr. Cone: 


am 


). Where were you born? 
A. I was born in Ireland. 


(. What do you do at the car stables? 
A. Only a laborer; work in the stables generally. 
(). What sort of work ? 
A. Iam a watchman at present. I have formerly been a hostle1 
in the stables. 


(. What makes vou think that Mr. Nailor’s mind was all rnght 
while you knew him ? 

A. I have never been in conversation with him or asked him any 
advice, but I found him to be right in what he advised me to do. 

(. Who told you he was right in his mind? 
1175 A. I can’t say any one told me; I never had any idea. he 
was wrong in his mind. 

Q. Was he always well and healthy ? 

A. No, sir; he was in a delicate state of health, complaining 
pretty often of chills and so on. | | a 
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(. How long before his death was he in this condition ? 


A. Well he has been pretty much in this way from the time I first 
knew him, and that’s been five or six years or better. 

. Was he spry and active? 
A. In the line of business, so far as I ever troubled him, he was. 
Q. Why do you say he was spry and active in the line of busi- 
ness ? 

A. In any advice I have asked him of any little trouble I had on 
hand he was always clever to give me advice, and I always found it 

to come right. 3 
1174,5 Q. What business did you ever know him to do? 
A. In particular, I had law business in raising an infant 

child, and his advice in that came very correct to my view. 

@. He was your lawyer? 

A. Mr. Hine, Mr. Nailor was not my lawyer, but he advised me; 
[ had a lawyer previous to him. 

Q. That’s what you think he was active in business? 

A. I do, so far as I am acquainted with it. 

@. How far are you acquainted with it? 

A. I always found his advice, that when I came to do it, I always 
found it as he said I would have to do. 

@. Now tell us one thing that he told you to do, and how he told 
you to do it. 

A. He told me take that case out of that lawyer’s hands 
1176 that had it. I didn’t do it, and the ease stands so as vet and 
nothing further done with it. 2 

(. So you think that was a wise suggestion ? 
A. I think now it was. 

(. Did you think so at the time? 

A. I did not then. 

@. Then vou did not have confidence in his judgment at that 
time ? | 3 

A. I am well satisfied that if I had taken his advice at that time, 
at least | expect I would have been better off. 
(. Did you have confidence in his judgment at the time he told 
you to take that case out of the lawyer’s hands? 

A. Well, at that time I couldn’t exactly know which was best to 
do. 

(Mr. Cole objects to the answer as not responsive to the question, 
and the question is repeated and an answer of yes or no insisted 


upon. ) 


(). Question repeated. 
1177 A. Well, I would suppose I had confidence in him, but as 
to advising me whether it was mght, I didn’t know. | 
uldn’t answer that any straighter, tO my knowledge. 
Q. If you had confidence in him, why didn’t you adopt his sug- 
cvestion and advice ? 
A. Well, it seems I hadn’t done it. 
(). What case is that ? 
A. It is the case of raising of an infant child. 
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( 


). In what court is it? 

A. Orphans’ court, I believe. 

). Who are the parties to 1t? 

A. I don’t understand. | 

Did somebody sue you, or did you sue somebody, in reference 


aa 


met 


) 
). 
to the aaiae we He peoperty 
5 My wife sued the child’s mother. 
That cutee stil] pending? 
A. Yes. sir. 
Q. What did she sue her for? 
1178 “A. One thousand dollars. 
@. Who is the lawyer? 
1. Mr. Hine. 


). What was the $1. OOO for’ 

A. lor the support ot the child during the time had 

(). What other things did Mr. Nailor advise you to do? 

A. That was pretty much all the business I had with him that 
way—law business. 


(). Did he ever advise you about anything except law business ? 


Nothing particalar. 
nd you concluded from that advice that his mind was all 
right, and that he was sharp and smart in business ? 
A. I have concluded from seeing him many times and talking 
with him. | always found him smart in business, as I thought. 
(). What other things ? 
A. Many things we were talking of. I couldn’t recollect 
1179 all we talked about times ago like that. 
(). Mention one 
A. ‘Talking about board of public works often when we were 
together. 
(). ‘Talked about that a good deal, didn’t he? 
A. Sometimes he did. , 
J. Who is the mother of this child you speak of ? 
\. Mrs. Johnson. 
(). Who is its father? 
\. That’s something hard to put to me, sir. 
). Is Mrs. Johnson a married woman ” 
A. She is dead.” She was a married woman, as far as I knew. 
2. When did she di 
A. I can’t exactly say ; about four or five years she has been dead. 
Q. Did she die before or after the suit was brought? 
A. After the suit was brought. She gave notes for the — . 
1180. 31,000 before she died. I don’t remember exactly whether 
they were given before or after the suit was brought. I don’t 
exactly underst tand 1 the question as to that. 
(). Have the notes been paid ¢ 


. ~~ * . 
A. No, sir. 


— 
> Z 


“~~ > 


Cate 


Q. Why not? 

A. | don’t know. 

Q. Was that what you sued her for, because she didn’t pay the 
notes ?¢ 


{% 


a 
*) 
| 
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A. Gentleman, that case doesn’t belong here, I think. Is it for 
that I came here? Iam not prepared for it. 

©. How do you know that Mrs. Johnson was the mother of the 
child ? 

A. I am not obliged to answer such questions. 

@. Do you know it? 
A. That I don’t know. 


(). How often did you ever see Mr. Nailor intoxicated ? 
A. Many times, indeed. 
(). Considerably intoxicated ? 
A. Yes. 
1181. . Did you ever see him in the presence of Kate Conley ? 
A. I did, often. 
ver see him drink in the house? 


& 

A. I have, occasionally. 
(). Who fixed it for him ? 
A. He has pretty often fixed it himself. I have seen her fix it for 

him, LOO. 

(). Did you ever drink with him at his house? 
A. I don’t recollect — I ever did. I have drank with him outside 
of his house, but I never recollect in. 

(©). How did Kate seem to use him: 


< 


, 


A. She used him very friendly, as well as I see. I thought she 


was very kind to him. 
(). What did she do for him that seemed to be kind? 
A. She seemed to be kind in giving him his victuals, putting 
clean clothes on him when he was going out, and such as that. 
1182 (). How long have you known Kate? 
A. I suppose it will be fifteen vears since I first seen her. 
@. What part of lreland are you from? 
A. County Antrim. 
. How far is that from the county Galway ? 
A. That I couldn’t say; 1t is a good distance. I have never been 


Q. Did Kate have any money or property when you first knew 


A. Not that I knew of. 

). What was she doing when you first knew her? 

A. I believe she was in service when I first knew her. 
W here ? 


) 
4 
A. I couldn't say. 


Q. Did you know of her being in jail for larceny ? 
A. No, sir; I never did. 
@. Did you ever hear of it? 


A. I don’t believe I ever did. 
1183 Q. What did you ever hear Kate Conley say about Mr. 
Nailor’s making a will or deeds in favor of her and her 
children ?. 
A. It was very little I ever did hear her say in regard to that, but 
I did hear her say he had made a will and deeds to her children 
and to her. | 
45—225 
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Q. When did she say that? 

A. I would suppose it is a month ago, perhaps more, since she 
was telling me. | , 

Q@. Did you ever hear her say anything about it before Mr. Nailor 
died ? ae 

A. I did. I heard her making a remark simply that he had left 
something to her and the children, but what she didn’t say, and |] 
didn’t make any inquiry. | 

@. How long was that before Mr. Nailor died ? 

A. I couldn’t exactly say; it was before they left 14th street. 
1184 @. Have you been in the habit of visiting Kate Conley 
since Mr. Nailor died? | 

A. I believe I have been there three times to see her. 

(). Did you know Kate was not married to Mr. Nailor? 

A. I did; at least I heard so. 


his 
DANIEL x McGUIGAN. 
: mark. 


Subscribed and sworn to before me this 8th day of April, 1880. 
| IRVING WILLIAMSON, 


Examiner in Chance PY. 


Deposition of William Ballenger for Defendant. (Filed Jan. 14, 1882.) | 


WILLIAM BALLENGER, a witness of lawful age, produced, sworn, 
and examined by and in behalf of the defendant, deposes and says 
as follows: 

By Gen’] RUTHERFORD: 
1185 Q. Give your residence and occupation. 
A. 210 14th street southwest, Washington, D.C. I ama 
laborer employed in Government work on the public buildings and 


grounds. 


Q. 
A; 


Q. 


How long have vou lived in Washington ? 
Five years the Sth of March last. 
Did you know Allison Nailor, Sr. ? 


A. Yes, sir. 

. How long had you known him ? 

A. I had a slight acquaintance with him for three or four years. 

Q. State where you lived and bow you came to form his acquaint- 
ance. 

A. J lived the second door from him on 14th street for about one 
year. I used to see him passing, and we used to pass the time of 

day. My wife and myself moved down on 12th street with 

1186 Mr. Nailor. We moved there September 23, 1878, and con- 


tinued to reside there until October 9,1879. We occupied 


the third story. 

Q. During the period you lived in the same house with him on 
12th street did you see him often ? 

A. I saw him every day; sometimes twice a day. 


bed 
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Q. Did you ever visit in the portion of the house he occupied ? 

A. Yes, sir; [ used to go down in the dining-room and talk with 
him awhile in the evenings. 

@. Upon what subjects would you generally converse ? 

A. Well, nothing particular; about farming, stage driving, and 
work of various kinds. 

@. From your acquaintance with Mr. Nailor and these conversa- 
tions you had with him, what is. your opinion as to his condition 


and capacity ? 
1187 A. I think it was very good. He was a man that had his 


right mind; he was a sensible, clear-headed man; one in a 
thousand for his age, in my opinion. 2 
Q. Did he appear to be frequently or constantly under the influ- 
ence of intoxicating liquor ? 
A. No, sir. 
Q. Did you ever see him drink liquor in the house on any occa- 
sion you visited there ? 
A. Yes, sir; he would take his dram occasionally. 
Q. What influence did Kate Conley appear to have over him ? 
A. She didn’t appear to have any; she used to talk to him and try 
to keep him from taking his whiskey. He would tell her he knew 
what he was about; that he knew his business. 
(). What was his conduct towards Kate Conley and hers towards 
him ? 
1188 A. They were kind to each other; tliere was no harshness 


or roughness between them. 
Cross-examined by Mr. Coe: 


Q. How do you know that Kate Conley did not have any influ- 
ence over Mr. Nailor? 
A. I heard her talk to him; he didn’t listen toher. Hedid every- 
thing his own way and didn’t take any advice. 
Hlow often did you ever see them together? 
. That I couldn’t say; a good many times. 
). When did you first become acquainted with Mr. Nailor ? 
A. About three years ago; somewhere near about that. 
Q. How often did you see him from that time on to the time of 
his death ? 
A. I couldn’t say; every week more or less for a couple of years. 
(). Did you see Kate that often ? 
A. Yes sr; 4 suppose [ did. 


“a 


a 


1189 Q. What makes you think Mr. Nailor had his right mind? 
A. I had no right to think any other way. 


19 


Q. What right had you to think he had ‘ 
A. He didn’t act to me, at any time, as if he didn’t have his right 
mind. | 

Q. What sort of man was he in appearance, health, physical 
condition generally ? 

A. He was very good, except weak and feeble like. 

Q. How did he appear when he moved, walked about ? 

A. He appeared to be lame; walked with his cane. 
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Q. Did he walk an ordinary gait or slowly ? 

. A medium gait for a man of his age. 

2. Was he an educated man. | . 

A. I suppose he was; he didn’t say anything about his education ; 

| [ have heard him read a good deal. 

1190 Q. Did you ever see him intoxicated ? 
A. I have, a few times. 

Q. Only a few? 

A. Only a few. 

@. Say about how many.? 

A. I couldn’t say, for I never taken any account; that is something 
I don’t charge my memory with; I suppose not over half a dozen 
times. 

Q. Was he not under the influence of intoxicating liquors very 
frequently when he was not precisely what you would call intox1- 
cated ? 7 

Q. Yes, sir; he would take his whiskey regularly. 

(). Did you ever see him drink in his house ? 

A. Yes, six. 
Q. Frequently ? 
A. No, sir. 
Q. Iver see Kate present when he was drinking ? 
A. Yes, sir. 

(). Ever see her fix it and give it to him? 
119] A. I don’t know that I ever did. 

(. Did you ever see her drink ? 

A. No, sir. 

Q. What employment have you on the public grounds ? 

A. Laboring work on the President’s grounds. 

(. How long have you been so engaged ? 

A. This is the third year at the White House. 

Q. Where were you born? 

A. In Virginia. 

Q. How much rent did you pay while you were in the same 
house with Mr. Nailor ? | 

A. Didn’t pay anything. 

(. How long were you there ? 

A. About twelve months and a half. | 

. Were you married at the time? 

A. I should think I was. 

@. Was your wife with you? 

A. Of course. 

(). Have any children at that time? 

A; 4ne. 

Q. Was that with you ? 

A.. Yes, sir. 
1192 Q. Did you and your wife know at that time that Mr. 
Nailor had a wife living and that he and Conley were not 
married ? : ? 
A. Yes, sir. 
Q. When did you leave living in the same house with them ? 


Ree So 


CATHARINE CONLEY VS. RACHEL D. NAILOR ET AL. Oo f 


A. October Oth, 1S7 

(J. Pay any rent after Mr. Nailor died ? 

A. No. S11 

(). Did you ever hear Kate Conley, before the death of Mr. Nailor, 
say anything about his havine made a deed or wi | 
and her child en ¢ 


| 
A. She said he had made al will and deeds for some property to 
her and her children. That is all I heard her say. ; : 
(). Llow long was that before he died ? 
A. A month or two, I suppose. 
L195 (). Were you about the house much in the daytim: 
A. Nota great deal: m — at work 


(). How do you know that Mr. Nailor never went away from the 
house intoxicated ? 

A. | don’t know it, sir. I never seen him go away very often. 

«) Do you know that he never went away from the hous HntvOoxXI|- 


eated ? 
1 N oi es a ee I never saw hi | MR i ad 
Bm. INO, Sit. COUIGCH tSay. hever saw NI) GO away INtoOX cated, 
but he mav have done it. 
1} Y] > 
(). Do vou know a man ealled Flay Bean 


(J. Did you ever see him at he hous where Kate Co} ley vce 
lives? 
AL Yes, sir, 
(). Since Mr. Nailor’s death ? 
A. Yes, si 
©. About how often ? 
1194 A. About once a week. sometimes twice a week—when he 


came to market. 

(). Do you live near where Kate Conley does now ? 
A. No, sir; not very near. I live on 14th street, between B and 
5. W o and she lives on 12th street N. W. 

). Have you been at her house since 
A. Yes, sir: a few times. 
) 

\ 


‘Ou moved away trom there 


ot 


What took you there? 
| stopped in to see her ; nothing particular. 
). W ho went with 4 you 
A. I went by myself, and once or twice my wife was with m« 
J). What time of day or evening or night did Bean come there, 
| when did he go away, genera 
A. Hé sometimes he would come in t G 
the afternoon; he would go away the same da‘ 
1195 (). Ever see shi there after night 
A Le has | een there just at nicht, Ol} his Way home, W 
I was there. 
(J). Have you ever seen him there since 
house ? 


A. No, sir. 


le morning, torenoon, or 1n 


you moved away from the 
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Q. Haven't you talked about this case a good deal with Kate 
Conley ? 
A. No, sil 
Q. Have you talked any with her about it? 


A. No, sir: ] never talked with her on the subject at all. It 


didn’t concern me, and I didn’t bother myself about it. 
‘. Did she never mention the case to Vou 4 
A No,slt 
(). Nor you to her ? 
A. No, si! 3 
(. Who requested vou to come here and testify ? 
A. She did. 
(). When ? 
1196 A. Some time this winter. I don’t recollect exactly the 
time. 
@. What did she say at that time? 


A. She said she wanted me to come up here and state something 
about the house she kept; something like that; that is all she said. 
(). What did she want VOU CO state about the house she kept ¢ 
A, That everything went on quiet and straight about the house, 

SO far as I knowed. 
(). She didn’t ask you to sta 
A. Not particu larly; that I 
sald he was. 
®. She asked yqu to state that he was not insane? 
A. Yes, sir; something to that affect. 
(. And didn’t on Q ng ask you to state that she didn’t have any 


invthine about Mr. Nailor ? 


( 
ane he wasn’t insane, as people 


am | 


2 
nfluence OVe!l > Mr. vilor ? 

A. No, sir. 
1197 . Is that the only time that you and she ever talked about 


this case ? 
A. I think it is. 
Q. Were you not here two or three weeks ago to testify in this 


A. No, sir; I was here in February. 
. Who requested you to come, then? 
A. She did. 
©. Well, didn’t you talk with her about the case, then ? 
A. No, sir; very little; all the dias that was done was done 
then. 
(). Who asked you to come here to-day? 
A. She did. 
(). When? 
A. Sent a note over to my house yesterday evening. 
Q. W ho wrote the note? 
A. That’s more than I ean tell. 
@. Whose name was signed to it? 
1198 A. Hers. 
@. Do you know her handwriting ? 
A. She can’t write herself, [ don’t think. 
. How did you know it came from her? 
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] A. The person who brought it told me it did. 

@. When did you last see her ? 

} | A. I couldn’t exactly tell; a couple of weeks ago, I guess 
ee . Who took the note to you last night ? 
(Objected to by Mr. Carrington.) 


A. Some youngster in the neighborhood; I disremember his 
name. 

@. Did you know the name of the party ? 

A. Old man Cardrick’s son. 

(). Where does he live? 

A. Helives on the Island; I don’t exactly know where. 

(). A young man? 

A. Not exactly ; between a boy and a man. 


1199 Re-examined by Mr. CARRINGTON : 


. How old are you? 
A. I was fifty the 3rd day of March last. 
WM. BALLENGER. 


Subscribed and sworn to before me this 8th day of April, 1880. 
IRVING WILLIAMSON, 


ry 


keaminer in Chancery. 


Adjourned until Apru 12 at 3 o'clock p. i. 


Deposition of George Forrester for Detendant. (Filed Jan. 14, 1881.) 


APRIL 12, 1880. 
Met pursuant to adjournment. | 
Present: Mr. Carrington, Jr., for defendant, and Mr. Cole, for com- 
plainants; whereupon GEORGE TORRESTER, a witness of law- | 
1200 ful age produced, sworn, and examined by and in behalf of | 


? 


the defendant, deposes and says as follows : 


By Mr. CARRINGTON, Jr. : 


). Where do you reside? . 

A. 1210 13th street N. W., Washington, D. C. 
». How long have you lived in Washington ? 
A. Thirteen or fourteen years. 

). What is your occupation ? 

A. Carpenter. 

Did you know Allison Nailor, Sr. ? 


). 
A. 1 did. 


(). For how long a time did you know him ? 
A. Over six or seven years ? 


Y. When was the last time you saw him ? 

A. I saw him, I suppose, three or four months previous to his 
death. if 
Q. Did you see him frequently or not? 1 
A. I cannot say that 1 did see him frequently. 


SOU CATHARINE CONLEY VS. RACHEL D. NAILOR ET At. 
Q. Did vou converse with him when you saw him: and, 
170) if SO. Upon what subjects ? | 


\. I did, sir; we got to talking about carpentering work. 
| any carpenter's work for him? 


). What did he tall about the last time Vou Saw him ? 

A. Tle said he had lost the run of me—lost sight of me—and had 
had a good deal of work to have done. 

(). How long did vou talk with him at that time? 


A. ] suppose I was in conversation with him ten or fifteen min- 


utes—iwenty minutes, perhaps. 

Q. What was the condition of h 
knew him? 

A. So far as am able to yuage, he scemed to be perfectly sane— 


ct 


is mind during the period you 


rational—as any other man. 

©. Was there any change in his mental condition the last 
i202 time you saw him from what it was when you first knew 
him? 
A. No, sir: none that I could percelve ; he talked the same Way 


to me—yust as he had heretofore. 
©. How would he compare with other men as to intelligence or 
shrewdness ? 

A. I suppose he 


1 answer objected tO by Mr. Cole.) 


would compare equally, as far as I could judge. 


4 
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JAMES McLAUGHLIN, a witness of lawful age, produced, sworn, 
and examined by and behalf of the defendant. deposes and says as 
follows: 7 

By Mr. CARRINGTON: 
1205 J. Where do you reside ? 
A. 2508 G street N. W., Washington, D. C. 
). How long have you lived in Washington ? 
A. About tweuty-three vears. 
(). What business are you engaged in? 
\. I keep a store and a coal and wood yard. 
2. Did you know Allison Nailor, Sr.‘ 
A: I knew him. 
). for how many years Were you acquainted with him ? 
\. Four or five years. 
J. Were you in the habit of conversing with him? 
A. Yes, sir; very often 
). On what subjects? 
A. Merely on business matters, the state of the times, property, 


« 


&e., collecting. 
q. When and where did you see him last? 

A. I believe it was at Burk’s, on 13th street: I think he 
1204 told me he owned that property. 

Q. How long was that before his death ? 


eee 
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A. I really can’t say. 
@. What did you talk about on that occasion ? 


A. On business, renting houses, collecting rents, &c., to the best of 


my recollection. 
About how long ago was that ? 

A. About two or three years ago. I can’t say certainly as to that. 
[ used to see him often driving around. 

Q. What was the condition of his mind during that time ? 

A. I considered hima very sensible old gentleman. 

Q) 
A. As-far as I knew, he was as sensible as any other business man 
of my acquaintance. 


(Question and answer objected to by Mr. Cole.) 


1205 Cross-examined by Mr. Come: 


Q. Whereabouts on 13th street is Burk’s, where you say you saw 
Mr. Nailor the last time? 

A. 15th and }and C; I think one square below the avenue. It 
is a liquor store, and on the lower corner towards the river. 

(). When was that? 

A. I don’t recollect of the time it was. 

j. About how long ago was it ? 

A. It might be two or three years ago. 

(). Not more than that 
A. I couldn’t say ; I didn’t take any note of the time, not expect- 
ing LO be called as to what he said to me. | 

(Q. Was Burk occupying the property at the time? 
A. Burk occupied the house at that time and I believe he does 
7] 


+) 


And did es . Nailor say he owned it ‘ 
1206 A. Well, I don’t know t that t he said he sale it, but he said 
he owned a oe ao of property about the town. I think 
on one occasion he said he owned a farm above Georgetown. 

Q. Did he say he owned the Burk property ? 

A. I think he said to me he owned a good many houses; and | 
think he said he owned the house on the corner or the one next 
to it. 

Q. How often did you see Mr. Nailor and talk with him during 
the last five Vears ot his life 4 

A. As close as I could get to it. about six or seven times; I would 
meet him on the streets driving around 

@. Did you talk to himas many as six or seven times during thi 

last five years of his life? 
1207 A. | think it was oftener, but that is as close as I ean get 
to it. 

. Why did you consider him a very sensible old gentleman ? 

A. His conversation in regard to business matters, &e. 

®. What business matter did you ever talk over with him ? 

A. Nothing of any business with myself, but in regard to the state 
of affairs—renting houses and collecting rents. 

46—229 
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Q. What did he ever say to you about renting houses and collect- 
ing rents ? ) 

A. He used to say that it was hard to collect rents, and sometimes 
he had to put people out of his houses for not paying their rents ; 
something to that effect. 

Q. How long did you-know Mr. Nailor? 

A. I guess about four or five years. 

Q. How long have you known Kate Conley ? 

A. I am not acquainted much with the lady. I never saw her to 
my knowledge only once. 3 
1208 Q. How long ago was it you were introduced to her? 
I think it was last November. 
Q. W : introduced you to her? 
A. I don’t know the gentleman’s name. I think it was a man 
who kee ps some farm above Georgetown, a countryman. 

(). Where was it? 

A. Somewheres near the National Observatory, on 24th street, | 
think. 
¥. How did you happen to meet them there ? 

A. I was coming from market, I believe. 

). W hat market ‘ ¢ 

A. From the big—the Centre market, on the Avenue, between 7th 

1 9th streets. 

(). Where were they going? 

A. They were inquiring’ for some woman or girl—some cook that 
used to live with Mrs. Nailor. They stopped me on the street. 

1209 This gentleman has sold me potatoes and corn in the market. 

@. What Mr. Nailor did they say the girl used to live with? 

A. With Mr. Nailor that was on the wagon with this gentleman. 

®. You were introduced to Mrs. Nailor, then, and not to Kate 

Conley ? 

A. This man says it was Mrs. Nailor, and he told me afterwards 
she went by the name of Conley. The lady was dressed in black, 
and I stopped there for some time; the man said he wanted to see 
me. The lady went into a house looking for the Ori | she said used 
to live with her. This, I think, was on 21nd and I 

@. Where did the man go while she was in the house? 

A. I left the man st: nding on the street waiting for her. 

Q@. Did she come out of the house while you were standing 

there? 
1210 A. She went to the door and I’saw a lady come out and 
speak to her, and then I werit off and left them there. 

Q. Did she get back into the wagon with the man? 

A. She was standing on the side of the street when I left. 

[low did the man happen to introduce her to you ? 

A. I was coming along, and I think they were looking for the 
house, and they stopped me and asked me if I knew the. neighbor- 
hood, and I told them yes. I had known the man for years past by 


l 
| 
Ae 


buying stuff from him in the market. I had known him fora year 


or two, but not by name. 
@. Didn’t you ever know his name? 
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A. No; but I know his face well. 
Where did he live ? 
[ don’t know where he lived. He lives in the country, I sup- 
pose, somewhere. 
1211 (. Have you no idea whereabouts in the country ? 
A. No; I have not. | 

(. Did he ever tell you who he rented his farm from ? 

A. No; I don’t recollect that he ever did. I guess he owned his 
farm, but I don’t know. 

(. How do you know that that the woman you were introduced 
to there was kate Conley, the defendant in this suit? 

A. I didn’t know; but after this woman went from the wagon to 
the house she said that she went by the name of Miss Conley or 
Kate Conley. | 

(). And you have never seen her since that time ? 

A. I have never seen her to know her before or since. 

( ) 


Q. 
A. 


). What time in the day was that introduction ‘ 
A. | think 1n the afternoon. 
(). Who requested you to come here and testify ¢ 
iZiz A. I got a note stating stating that Mr. Carrington wanted 
to see me at his office. I didn’t know the business when | 
eame, and I. don’t think I would have come if I had known. 

(). How did you get the note ? 

A. It was left at my store. I don’t know who carried it there. 

(). Who was the note from ? | 2 

A. | am not sure who the note was from. I think it 1s home yet. 
It said Mr. Carrington wanted to see me at his office near the City 
Hall. 

(). Do you say that you do not know whose name was signed to 
that note ? 

A. I don’t know whether there is a name signed to it or not. 

(). Where is the note? 
A. I guess at my place of business, if it has not been put aside 
somewhere. 
1213 @. Was it signed by anybody you know? 
A. I don’t know that it was signed at all. 

@. Why didn’t you bring it with you? 

A. I have been here, this is the third time. I have been here 
to-day, and was here Friday or Saturday. I didn’t know what the 
business was until I came in here this last time. 

Q. Did you bring the note with you the first time you came ? 

A. No. 

Q. Why? 

A. I came here and asked, and the colored boy said Mr. Carring- 
ton was at the City Hall, and I went over there and couldn’t see 
him. 

(. How did you suppose that Mr. Carrington would know what 

you came for if you didn’t bring the note ? 
1214 A. Mr. Carrington told me he wanted to see me this after- 
noon at 3 o'clock or 4. 


(Answer objected to.) 
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Q. Question repeated. 

A. I don’t know. | 

Q. When did Mr. Carrington tell you to come to-day ? 

A. This morning, between ten and eleven. 

Q. How did you happen to come here at ten or eleven this morn- 
ing? 

A. I eame here on account of the note. 

Q. Was this morning the first time you saw Mr. Carrington? 

A. I have seen him before, but this was the first time for a long 
while to speak with him. 

Q. Did you see him when you came on Friday * 

A. No, I did not; I saw the old gentleman and his other son. 

Q. Who told you tocome back at ten or eleven o'clock to-day ? 
1215 A. I think it was the old gentleman. 

Q. Did nobody tell you on Friday or this morning what 
was wanted of you? | , 

A. Theold gentleman, I think, said tome that young Mr. Carrington 
wanted to see me — if I knew old Mr. Nailor; I told him I did know 
Mr. Nailor, and he said something about the Conley case, I think. 

Q. Then you did know what was wanted of you before you came 
back the last time to-day ? 

A. I partly suspected, but I wasn’t sure. 

@. Was that the first you ever heard of the Conley case ? 

A. | think I have seen something about it published in the 
papers. 

(. Did you never hear of it in any other way ? 

| A. I have heard people talk about it. 
1216 @. Who did you ever hear talk about it ? 

A. I couldn't exactly say; I think I have heard people 
talk, and have seen publications in the paper-, but I took no par- 
ticular notice. 

@. Didn’t ever anybody talk to you about it ? 

A. Well, no; I can’t say that any person ever did; I have heard 
people talk about it, I think. | 

@. When did you get the note you speak of ” 

A. The note came to my place Thursday or Friday. - 

J. Will you produce the note? | 

A. If the note is there, I will bring it with me if necessary. 

Q: Did you know that Mr. Nailor was living with Kate Conley 
when you knew him? | 

A. Well, no, I was never in her house and had never seen 
1217 her but upon this one occasion; I didn’t know whether he 

was married or single. 

Q. Did you eer see Mr. Nailor drink ? 

A. Yes; Mr. Nailor and I drank together—I couldn’t say how 
often. es : 

Q. About how many times? 

A. Not more than five or six times; I never had more than one 
or two drinks with him on any one occasion. 

(. Did you ever see him intoxicated ? 

A. No; I can’t say I ever saw him the worse for liquor. 
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). How long have you lived in Washington ? 
A. About twenty-three years. 
). Where were you born ? 
A. In Ireland. 
d. What part? 
A. County Tyrone, north of Ireland. 
J. Can you read and write? 
A. A Tittle. °°: 
| JAMES McLAUGHLIN. 


1218 Subscribed and sworn to before me this 12th day of April, 
18S0. 
IRVING WILLIAMSON, 
kvaminer in Chane ry. 
Adjourned until April 16, 1880. 
| APRIL 16, 1880. 
ln consequence of engagement of counsel, adjourned until April 
19, 1880, at 3 o'clock p. m. 


Deposition of Kdgar H. Bates for De fe ndant. ( Fil a) Jan. 14, ISSL.) 
APRIL 19, 1880. 
Met pursuant to adjournment. 
Present: Mr. Cole, for complainants, and Messrs. Carrington, Ruth- 
erford & Thompson, for defendant; whereupon EpGar H. BATEs, 
1219 a witness of lawful age, produced, sworn, and examined: by 
and in behalf of the defendant, deposes and says as follows : 


By Mr. CARRINGTON: 
(). Where do you reside, and what 1s your occupation ? 

A. 414 H street N. E.; Iam not doing much now; I am an agent 
for a book concern in New York, but have not done much at it; I 
was a magistrate here for about twenty-five years. 

(). How long have you resided in W ashineton ? 

A. I came here in 1833, and have been living here mest of the 
time ever since, except for about a year. 

(. Did you know Allison Nailor, Sr. ? 

A. I did. 

@. For how long did you know him’? 

A. I have known him, I suppose, about forty-five years, certainly 
for forty years. 
Q. Did you know him intimately ? 
1220 A. Well, I had a considerable business with him at times. 
(. What business was he engaged in when you first knew 
him ? 

A. He was blacksmith, wheelwright, carriage-maker, and he run 
omnibuses, too—he was most of everything. Once in a while he 
would buy some negroes and sell them, speculate in that way. 

(). Did he buy and sel] slaves to any considerable extent ? 

A. I have heard of him frequently buying and selling slaves. 

Q. When was the last time you saw him? 
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A. I can hardly tell; I believe, though, it was probably six months 
before his death: I met him on 12th street near Ohio avenue, I think 
it was. 

Q. Did you converse with him on that occasion ? 


he 
A. I did. 
1221) ©. What did you talk about? 
A. He was talking about different things; he was in his 


carriage, and I stood there, J suppose, half an hour or so talking 
with him. He was speaking of rents, that 1t was a hard matter to 
collect money, and so on. 
©. Did you ever do business with him? 
A. Yes, sir: I have done business with him, considerable business 


. 


abt times. 
. What kind? 


A. In a magisterial way; sometimes getting tenants out for him, 


sometimes debt eases, XC. 


@. What was his manner of doing business ? 
A. I considered him a very — business man. 
©. Was he close or liberal in his business transactions ? 
1222 A. He was rather close; I know sometimes I would have 


hard work to get my fees out of him—that is, to get him to 
pay the regular fees. 

(. What makes you say he was close ? 

A. Well, I would tell him the price of a landlord and tenant writ, 
and he would always consider it high, and that I must deduct 
something from it. In debt cases, though, he would generally pay 
the regular price without objecting. 

(). When was the last tine you had a case for him ? 

A. I.am not now positive; I think the last case I had was in. 1876. 

@. What was his mental condition during the period you knew 
him ? 

A. I considered him all right as far as his mental faculties were 

concerned. [never saw anything out of the way with him. 
1225 (). How. did his mental qualities COMlpare with those of 

other men, and particularly as to shrewdness in_ business 
transactions ? 

A. I think, sir, he was an extraordinary man; that 1s my opinion 
about him, as i have often said. He knew more about business 
when half drunk than most men do when they are sober. 


Cross-examined by Mr. Coe: 


(). How long since you were a magistrate ? 

A. In 1875. I had some ditticulty with the Commissioners of the 

District, and Birney, who was District Attorney at the time, under- 

took to dismiss me. I sued the Commissioners, and they put in a 

demurrer that they had a right to dismiss me, and the court in 
bane decided in their favor. 

1224 ©. The District Commissioners removed you from office, 

und you sued them to compel them to restore you, and the 

court decided that the Commissioners had the power to remove you, 
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and the court could not compel them to restore you ; is not that the 
fact about it? 
A. I think it was in January, 1875. Birney, who was District 
attorney at that time, dismissed me, and of course. | suppose if was 
sustained by the Commissioners. I sued the Commissioners for 
$10,000 damages, believing that Birney had no authority to dismiss 
me. I was told by several lawyers that he had no authority, and ] 
continued my business; I never did much after that until the case 
was decided. 

~ @. When were you removed ? 
1225 A. I think it was in January, 1875. 

Q. And you have not been a magistrate since that time? 

A. No, sIr. 

@. Then how did you happen to have a landlord-and-tenant case 
for Mr. Nailor in 1876? | 

A. I didn’t say a landlord-and-tenant case; I said I done business 
for him. I think it was to write him some notices for his tenants. 

Q. Is that the last business you ever did for him ? 

A. I think it was. I wrote some notices for him, I know, when 
he was an 14th street. I think 1t was about 1876 or along there. | 
would frequently meet him and havea talk with him. He would 
say he wanted to get some parties out of his houses and ask me to 

; write the notices. 
1226 @. Did you ever do any other business for or with him 
except magistrate business and writing notices for him ? 

A. No: I don’t know that I ever did. 

@. Do you know of your own knowledge that Mr. Nailor ever 
bought and sold any slaves’? 

A. No, sir; I never saw him. That was only what I would hear, 
the common report. ) | 

@. Then why did you testify that he did ? 

A.. That was his reputation. I would hear it every day, frequently : 
everybody knew that. 

@. You have been a magistrate a good while, have you not? 

A. Yes, sir; a great many vears. I think I was appointed in 1852. 
Q. Did you not learn in that long experience that a witness should 


). 

not testify to anything he does not know of his own knowl- 
edge ? 

1227 A. Yes: [ SUDpOse ought LO know better. The question 


was asked me and I did not think at the moment of saving 
that I did not see him buy or sell. : c 

Q. IL suppose Mr. Nailor was actively engaged in business down to 
about the time of his death ? 

A: Well, | ean't Say exactly that. | believe he Was mostlv col- 
lecting his rents in the latter part of his days. I den’t know any- 
thing he done, except looking after after his farms and SO on. | 

@. How long was it that he didn’t do anything in particular, ex- 
cept to collect his rents and look after his farm * 

A. That was my impression. I only saw him occasionally and 
never inquired particularly whether he was carrying on business or 
what he was doing. 
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1228 . How often did you see Mr. Nailor during the last six 
years of his life? 

A. I don’t think I have seen him a dozen times in the last six 
years. Occasionally we would meet and have some little talk 
together. 

@. When was it you saw him the last time? 

A. I saw him, I think, the last time six months or a year before 
his death on 12th street and Ohio avenue. 

(). About how long ago was that? 

A ee to me it is about a yearago. I don’t think it is over 
that, a year or SO. 


Q. Do you thi nk it was as long as a year ago ¢? 
A. I should think it was. 
( “cae 


.¢ 
A. A year or more. I ean’t tell. I took no particular notice of 
the time. 
1229  Q. How much more than a year was it? 
A. I can’t say how long, but I know it was some time 
before his death. 
(. Do you know how Jong he has been dead? 
A. I do not. 
Q. What time of the year was it you last met him ? 
A. It seems to me it was in the fall of the vear, if I don’t mis- 


(). Did you ever talk with him upon any other subject, except 
collecting rents, We. ? 

A. I never did, nothing more than business. 

(. You were not at all intimately acquainted with him? 

A. Well, we were very sociable together, not intimate; we would 
always stop and have a long chat. 
| And do you think you talked with him as many as twelve 

times during the last six vears of his life? 
1230 A. I should think I had. I am not positive. 
@. What did he say in any of those conversations that 
made you think he was a sharp business man? 

A. Well, from the way he would act as his own attorney when I 
would have a suit or a landlord-and-tenant case for him—he would 
his own case. That is what made me think sO. 

Is that all that made you think so? 

A. Well, I frequently heard other parties speak about his busi- 
ness qualifications in addition to my own knowledge of him. 

Q. When did he ever act as attorney in his own case? 

A. I couldn't tell you; it was frequently the case. 

Q. And you thought that was an evidence of his being a smart 

business man? 
123 A. I should suppose so. 
@. Did you ever know him to plead his own case within 
the last ten years ? 

A. Really. I can’t say. 

@. How did you happen to come here as a witness ? 

A. J will state this: that some months ago I was selling some 
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books, and I didn’t know who lived there; but I went into the house 
where Miss Conley lived and asked her to buy a book, and I saw it 
was Miss Conley. I had seen her before. She got to talking about 
different things, and asked me if I didn’t know Mr. Nailor. I told 
her I did,very well, and then she got to talking about this suit, and 
soon; that is about the way it happened. 

@. And then did sheask you to come and testify ? 

A. Yes. She said if I knew Mr. Nailor she would like me 

1252 ta testify to what I knew about him. [ told her I didn’t know 

whether what I knew would do any good, but I was willing 
to come up and testify to what I knew. 
(). Did she buy a book of you? 
A. Yes, sir. 
). What? 
A. Moore’s poems. 
). Buy more than one? 
\. | think probably she bought two. 
). What was the other one? 
A. | think 1t was Shakspeare. 
). Did she read any from them ? 

A. | didn’t see her. 

(). Did she look into them and examine them ? 

A. [ don’t know whether it 1s any consequence. I suppose she 
looked at them. She bought them and paid [for] them. 

@. How much did she give you for the two? 

A. Ithink they were $5.50 each. 
1255 (). Was anybody present? 
A. No; I don’t think there was. 

@. Then you knew her before you went there to sell her books? 

A. Oh, yes; I had been at his house once or twice when he was 
on 14th street. 

Q. Did you know Mr. Nailor was living with her without being 
married to her ? 

A. I didn’t knowanything about it; I had heard so. 

(). Whatis your present business ? 

A. I am selling Bibles and Grant’s Travels Around the World. 
Until four weeks ago I did sell Dickens and Shakspeare and Moore. 
). How long ago was it you sold the books to Kate Conley ? 
A. I can’t say exactly; I think it was last summer ? 

(J. Did she tell you then you were to come here and testify to-day ? 

A. No, sir. ? 

Q. How did you find out you were to come to-day ? 
1254 A. Mr. Carrington spoke to me Thursday to come Fri- 
day; I was here Friday and he left a note; it was postponed 

until to day. 
©. Who sent you here to:see Mr. Carrington in the first place? 
A. She asked me if I would call by and see Mr. Carrington, and 
see 1f he wanted me. 

@. When did she ask you that? 

A. Some.time ago; I can’t tell exactly when it was. 


48—223 
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Q. How did you happen to call on Mr. Carrington on the par- 
ticular day you did call? 
A. | was coming by and Mr. Carrington spoke to me. 
Q. Coming by where ? 
A. Coming by the office here. 
@. Did you come in before he spoke to you? 
A. No, sir; he called me; I was in a hurry at the time, too. 
1235 ®. When did you last see Kate Conley ? 
A. I saw her a few days before I: came by here; it must 
have been the first of last week. 
(). Did she ask you then to come by here? 
A. She asked me then if I had seen Mr. Carrington; I told her 
no; I hadn’t seen him. 
(). Question repeated. 
A. No; she didn’t at that time. 
. Where did you see her the first of last week ? 
A. At her house. 
Q.’ How did you happen to go there ? 
A. I went there to try and sell her another book. 
@. Did she buy a book this last time? 
A. No. 
@. What books did you. have then? 
A. I had Grant’s Travels. 
Q. Anything else ? 
A. No, sir. 
1236 Q. How many times have you been there between the 
time you sold her the books and the time of your last call 


the first of last week ? 


A. I have been there frequently ; I sold her the books on fifty 
cents cash and twenty-five cents a week, and I have been there to 
collect the twenty-five cents. 

(. Did you ever go there without getting the twenty-five cents ? 

A. Yes: I think I have: she hadn't it several times. 

(. Did you ever go there before you went to sell the books? 

A. No, SIr. 

Q. Didn’t you testify when you first begun to speak about the 
books that she bought them and paid for them ” 

A. Yes, sir; I say she paid for them ? 

Didn’t you say she paid for them at the time she 
1237 purchased them? 
A. No, sir. 

Q@. Has she paid for them ? 

A. She has paid for one, I know, and I think she has paid for the 
other. Another man collected for one of the books. 

@. What made you say she had paid for them when you didn’t 
know ? 7 

A. I thought at the time I had collected for both, but I recollected 
afterwards | didn’t collect but for one. 


EDGAR H. BATES. 
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Subscribed and sworn to before me this 19th day of April, 1880. 
IRVING WILLIAMSON, 


Examiner in Chancery. 
Adjourned until April 20th, 1880, at 5 o’clock p. m 


1238 Deposition of Marx Marx for Defendant. (Filed Jan. 14, 1881.) 
APRIL 20, 1880. 


Met pursuant to adjournment. 

Present: Messrs. Rutherford and Carrington, Jr., for defendant, 
and Mr. Cole for complainants; whereupon Marx Marx, a witness 
of lawful age, produced, sworn, and examined by and in behalf of 
the defendant, deposes and says as follows: 


By Gen’l RuTHERFORD : 

Q. State your place of business and what your business Is. 

A. 441 7th street northwest. I am in the clothing and gentle- 
man’s furnishing business. 

2. Did you know Allison Nailor, Sr.? 
A. I have sold him clothes several times. 

How long did you know him? 
A. I have been in the business four vears, and I sold him 
1239 clothes the first season, in the fall. 
How frequently did you sell him’? 

A. Twice or three times a year. | 

). When ie the last occasion ? 
A. Winter before last. 
¥. Can you give about the date ? 

A. I think in the winter of 1879. 

. On the occasions when he made purchases from you did you 
have any conversations with him in reference to such purchases, or 
other subjects ? 

A. [remember the last time when he wasin, to return a pairof pants 
which did not fit him the way he admired. I wanted to give him 
another pair out of my stock which wasn’t exactly the same number 
he mentioned, but which I imagined would fit him, but he wouldn’t 

agree to take any other size, and I had to go to work and send 
1240 the measure on, which I took according to what he men- 
tioned. 

@. On the occasion that you conversed with him, how did he talk 
and act; did he seem to know what he wanted? State as fully as 
possible. 

A. Always; he knowed exactly what he wanted as far as [I 
noticed of him. He often remarked, Never mind what you have 
got; give me what I ask you for. 

Q. What is your opinion as to his mental condition on the differ- 
ent occasions that you saw. him ? 

A. I couldn’t form any other opinion than as to any one else’s. 
He always acted square and honest, and whatever he spoke came 
out that way. 
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Did you ever have any conversations with him on any 
124] nad subjects than those connected with the purchases he 
was making ? | | 

A. He often used to tell me about former olden times; how active 
he was in his young days, when business was different from what it 
is at present. 

Q. You say, in reply to a question as to when was the last occa- 
sion on which you sold him goods, that you think it was in the 
winter of 1879. Are you sure about this ? 

A. Last winter was 1879, and winter before last was 1878, when | 
sold him the goods. I ain’t sure whether it was the winter of 1578 
before New Year or after New Year, but I am sure it was winter 
before last. If necessary I ean get the date of the last time when 

he was up in my store. , 


1242 @. Was Mr. Nailor a close man in his bargains? 
A. On one occasion, whe n we ry made a bargain of $158, 
he femarked in the presence of his wife, they lived together, that 


you mustn't give a Jew what he asked, ea he tryed to get me down 


to $16. 
Cross-examined by Mr. CoLe: 


@. When did you ever see Mr. Nailor with his wife? 

A. It was about at years ago, when I brought a bundle over to 
his house which his wife bought, and I met him in the room; he 
tried the clothes on; ane on several other oceasions. 

@. Where did you see her? 

A. I seen her in the store and in the house where he was living. 

Q. Didn’t you know that Mr. Nailor was not married 
1243 that woman, but that. he had a wife living ? 

A. I didn’t know that at the first time, but at the last, a 
short time before he di-d, | found it out talking to a friend of mine 
whom I met on the Avenue. 

@. You know it now, don’ you? 

A. Yes, sir. 

Then why did you refe rin your examination-in-chief to Kate 
Conley as Mr. Nailor’s wife 

A. I did not know it any eo wav; I always had the direction 
to bring the bundle to Mr. Nailor’s house. 

Q. But you did know when you gave your evidence-in-chief that 
Mr. Nailor was never married to Kate Conle yand that she was never 


his wife; why did you call her so in giving your evidence ? 


A. I never knowed any other way until lately. 
1244 Q. But you did know when you came here to-day that she 
never was his wife, did you not? ; 

A. I only know from what I have heard lately that she ain’t his 
proper wife. 

(. Then you had heard she was not his wife ? 

A. I have heard it; yes, sir. 

Q. Did you believe she was not his wife when you came here to- 
day ? , 
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A. I could hardly say that, as I have seen children in the house 


and he was petting them ; and she even came up once and asked 
me for children’s clothes. | 
Q. Who did you ever hear say she was Mr. Nailor’s wife ? 


(Objected to by Mr. Carrington.) 


A. Mr. Nuilor used to remark when I was over to the house. Did 

she ofter you that ¢ and he would Say, ‘Those little fellows make 

1245 such noise; and [ imagined from that that she must have 

been his wife. I used to address her that way and she 
always answered to that 


(Answer objected to, and——) 


(). Question repeated, 
A. I know he remarked, if he came by himself to my place: My 


+) 


old WoOomanh, did she pick this out 7 
(Answer objected to, and——) 
( 


). Question repeated. 
A. Nobody particular. 
(). Where did Mr. Nailor live when you first went to his house? 
A. On 4th street south, | think; you passed by the Washington 
Monument and left it to the rioht. | 
Q: How long ago was that? 
A. Jf I remember right it is between three and four years ago. 
(). Where did he live when you last went to his house ? 
A. Down here 1n what vou eall Hooker’s Division, south 
1246 of the Avenue, on 10th or 12th street, I don’t remember 
which. 
@. When was that? 
A. Winter before last, 1878, I think it was. 
(). How many times did you go to his house between those two 
occasions ? : | 
A. I recollect twice on 14th street, and twice or three times when 
he lived down here. 
(). Have you been to the house where Kate Conley lives since Mr. 
Nailor died? 
A. No. 
(. Have you seen her? 
\. Yes, sir; I met her on the street several times. 
(). Have vou never seen her any place else ? 
A. I seen her once in my store. 
(). Who asked you to come here and testify ¢ 
A. I think it was Mr. Carrington, or one of the Mr. Carringtons. 
(). When did vou see Kate Conley last ? 3 
1247 A. Last week, or the week before that. 
(). Where ? 
A. In my store. 
(). Did she talk to vou about this case at that time? 
A: She asked me if I remember- her yet, as I had not seen her for 
some time. I didn’t recognize her at first and asked her what she 
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wished. She told me she was the one who had bought clothes for 
Mr. Nailor; then I reeolleeted her. 
(). Question repeated. 
A. She mentioned it, if I had any objection, as long as I was ac- 
quainted with Mr. Nailor, if I was called upon by one of the law- 
yers to appear and say what I know. . 
Q. Did she buy anything of you that day ? 
A. She did not. | 
1248 @. In your examination-in-chief you first testified that the 
last time you sold Mr. Nailor any goods was in the winter of 
1879; you afterwards changed it and said it was in the winter of 
1878; between the times of so testifying did you not have a private 
conversation with Gen’l Rutherford, of counsel in this case? 
A. I did not, but when I remarked in 1879 I meant the winter, if 
it was before New Year, 1878; if after New Year, 1879, of which I 
am not quite sure, but it was winter before last. 
~ Q. Didn’t you converse with Gen’l Rutherford before making that 
change in your testimony ? : 
A. I did not. 
(). What makes you think Mr. Nailor was sharp in his bargains? 
A. He was always grumbling about the price, and often 
1249 remarked that she was not smart enough for us. 
Q. What made you think he'was a competent man to do 


business ? 


A. He always asked about different business men who had been: 


in business, inquired abont them, and spoke of different business 


matters whenever I met him. ; 
Q. How many times did you ever see Mr. Nailor all told ? 
A. I suppose ten or fifteen times to my recollection. 
. In a period of about four years ? 


A. Yes. sir. 


Q. Do you think that you obtained in that time a competent and. 


accurate knowledge of his mental condition and ability to do busi- 
ness ? 
A. I think so. : 
1250 ®. You think there is no doubt about that ? 
A. I haven't got the least doubt. 
@. I mean, have you any doubt that you obtained by those inter- 
views a full, complete, and perfect knowledge of Mr. Nailor’s mental 


condition and competency to do and transact business during the 


last two years of his life? 
A. As far as my judgment goes, I think he was fully competent 
(Answer objected to, and——) : 
Q. Question repeated. 
A. As far as my judgment goes, I think he was fully able. 
(Answer objected to, and -) 
Q. Question repeated. Don’t you understand the question ? 
A. Ido understand the question; I think from what my judg- 
ment is that he is capable to do whatever he is capable to do. 


am 
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1251 Q. Do you think you had means and opportunities to 


obtain a full and complete knowledge of his condition and 
capacity ? 

(Objected to by Mr. Carrington.) 

A. That is more than I can say, as we haven’t been long enough 
together at one time ; [ ain't judge enough tO judge his whole mind 
and everything. 

(. Were you in business for yourself at that time ? 
A. Yes, sir; with a partner. 

(). And are you still? | 

lam. 


d. 


a“ 


M. MARX. 


Subscribed and sworn to before me this 20th day of April, 1880. 
IRVING WILLIAMSON, 


Leaminer un Chancery. 
Adjourned until April 22, 1880, at 3 o'clock p. m. 


1252 Deposition of John T. Price for Defendant. (filed Jan. 14, 
1881.) 
APRIL 22, 1880. 

Met pursuant to adjournment. 

Present: Mr. Cole tor complainants, and Mr. Carrington, Jr., for 
defendant; whereupon JoHn T. Pricr, a witness of lawful age, 
produced, sworn, and examined by and in behalf of the defendant, 
deposes and says as follows: 


By Mr. CARRINGTON : 
@. What business are you engaged in? 

A. The livery business. 

@. How long have you resided in Washington ? 

A. I moved here on the 5th day of December, 1865. 

QQ. Where is your place of business ? 

A. 311 6th street N. W. 
1258 ~Q. Do you know Wilham Edge or Edd, who has testified 
in behalf of the complainants in this case? 

A. I do, sir. | | 

(). How long have you known him ? 

A. All his life; he was born and raised in Alexandria, not far 
from me. 

Q. What occupation or business does this man follow? 
A. I believe he has been elipping horses during the winter. 

Q. State if vou had any conversation with him in reference to 
this case ? 

A. On 6th street I met him a couple of days after the trial of a 
‘ase of Mr. France’s purchasing a clipping machine, before a justice 
of the peace on 7th street, in which trial I was a witness. Mr. Edd 

was a witness also, but did not appear. I met him on 6th 
1254 street one or two days after that trial, in front of the National 
Hotel, on the 6th-street side. I asked him what was the 
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the reason he was not at the trial. He then went on to tell me that 
he wasn’t going to appear there, and then wenton to state what Mr. 


Nailor wanted him to swear to about this woman; me called her 


name, but I don’t recollect it now. He said he wasn’t going to do 
it, and I'then mentioned to him that if anything of the kind was 
the case, it was a bad thing if it was true, let alone if it was not 
true. I then left him and went to the stable and mentioned it to 
some persons there. 

Q. What did he say Mr. Nailor wanted him to swear to ? 

A. About his having conversation with this woman. 
1255 . What did he say, if anything, as to the truth of what 
Mr. Nailor wanted him to swear to? 

A. He didn’t say there was any truth in it at all. 

(). Did he say that he had not slept with her, or otherwise 

A. ‘There was no such question as that before us about his sleep- 
ing with her. 

Q. Did he say that he had had connection with her or not? 

A. He said he had not had; that Mr. Nailor wanted him to tes- 
tify that he had been with this woman, but that it vane true, and 
he wasn t eoing to do it. I mentioned it the same night to several 
persons in the stable; George Wright was one. 

Q. What dia he say, if anything, about being paid for his testi- 

mony, and by whom ? 
1256 A. He didn’t say how much, but he intimated that Mr. 
Nailor was going to assist him in the clipping machine. He 
didn’t say which Mr. Nailor; he only said Mr. Nailor. 

Q. Do you know whether or not he was assisted in the purchase 
of a clipping machine? 

A. Well, he got one, but I don’t know who assisted him. 

(). You speak of a magistrate’s suit; what was that about’ 

A. ‘That was between Mr. France and a gentleman in Philadel- 
phia for the purchase of a clipping machine the season previous to 
thas: 4 speak of that ease to fix the date of the conversation, which 
was one or two days after the trial. In this case I was a witness 

and Mr. Edd was also a witness, but did not appear. 
1257. SQ. Do you know from whom and by what means Edd 
purchas sed this clipping machine ? 

A. I don’t know anything in the world about where or how he 
tit. I know he.got it. 

Q. Did you hear subsequently that Edd had testified in this case? 
A. Yes, sit: by George W night 


a 


(Counsel for complainants objects to the testimony of this witness 
as iInconipe tent and irrelevant, being the declarations of a person 
not a party to the record and not mi ide in the presence of any party 
to the record, and if the object of 1t be to Impeach the witness Edd, 
or Edge, it is also incompetent for oc t purpose. 

Mr. Cole says he does not desire to cross-examine.) 


1258 ) JOHN T. PRICE. 
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Subseribed and sworn to before me this 22nd day of April. 
IRVING WILLIAMSON, 


Keaminer in Chancery. 


Adjourned to a day to be agreed upon. 


Deposition of Harriet Wat rs for De fendant. ( Filed Jan. 14,1881.) 
JUNE 22,1880. 

Met pursuant to agreement of counsel. 

Present: Mr. Cole for complainants, and Mr. Carrington, Jr., for 
defendant ; whereupon Harrier WATERS, a witness of lawful age, 
produced, sworn, and examined by and in behalf of the defendant, 
deposes and Says as follows : | 


1259 By Mr. CARRINGTON : 


d- Where do you reside ? 

A. 510 26th street. Washington, DB: ©. 

). What is your business ? 

A. Washing and ironing, 

J. Do you know Catharine Conley ? 

A. Yes, sir. 

(). Did you ever live in the house with her and Allison Nailor, 


pr. ¢ 
A. No, sir; I lived with her, but I don’t remember seeing him 
there. 


(). Who lived in the house at that time? 
A. No one but Mr. Nailor and Miss Kate and the children and 
myself were there. 
(. Then you did know Mr. Nailor? 
A. Yes, sIr. 
@. What did you mean by saying you did not see Allison Nailor, 
Sr., there? | 
A. I knew he had a son by the name of Allison Nailor. I never 
remember seeing him there. J did not know Mr. Nailor’s ‘first 
name. | | 
1260 (). Did you sever see a man by the name of Thomas Trun- 
dle there? 
Yes, sir. 


> 


ao, 
— 


January. 
How long ago. ~ 
[It was three years this January gone. 
). How long did hestay there? 
A. Only two nights. 
). How many children did Kate Conley have at that time? 
A. She had three. 
). How old was the youngest? 
\. Going on three months old. 
@. Were the children sick or well at that time? 
\. They were sick, 
49—223 


ym Mn, 
“a a 
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Q. What was the matter with them ? 
A. They had the dip-theria. 
(. How sick were they ? 
A. Willie was getting better; Walter was the worst one; he was 
very sick. 
(). How sick was he.? 


1261 A. He was very sick. 


@. How long did he live? | 
A. He only lived a few days after Trundle was there. 
Q. Where did the children sleep during the time Trundle was at 
the house? 
A. Willie slept with Mr. Nailor and Mr..Trundle and Walter and 
Edna; we was up all night with them, they was so sick. 
). In what room were they? 
A. Down stairs in the dining-room. 
2. In what did they sleep ? 
A. Edna was in the crib, and she had Walter in her arms. 
). What did you do, as far as the children were concerned ? 
A. I was up the whole time they were; up with the children. 
). How many niglits had you and Miss Conley been up with 
these children nursing them ? 
1262 A. We were up, as near as I can recollect, for two weeks 
with them. 
Q. Where did Trundle sleep during the time he was there ? 
A. Upstairs in the front room with Mr. Nailor and Willie. 
@. Was Trundle drunk or sober while he was there? 
A. He had been drinking right smart; I taken him to be intox1- 
cated. | 
@. What led you to believe he was intoxicated ? 
A. He smelt very strong of liquor. 
(). Anything else? 
A. He got up during the night and threw up all over the top of 
the trunk. | | 
@. How many rooms were there on the first floor of that 14th 
street house ? 
A. There was three; two on the second and two on the 
1263 third, and a small room over the kitchen. 
(). Out of which room on the first floor did the stairs lead ? 
A. The dining-room. 


Cross-examined by Mr. Cote: 


@. Where do you live now? 

A. 26th street, 510. 

@. What do you do there? 

A. I don’t understand what you mean? 

(. Does your husband live there with you? 
A. Yes, sir. 

Q. Keep house? 

A. Yes, sir. 

Q. How long have you been married ? 

A. A little over three years, to the best of my knowledge. 
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Q@. You are a colored woman, I believe ? 
A. Yes, sir. 
Q. How long did you live at Kate Conley’-? 
A About five or six months the first time. 
1264 (). When did you go there the first time ? 
A. The first winter month. 
. What month was that? 
A. I don’t remember. 
Q. Was it February? 
A. No, SIP. 
). Was it January? 
A. No, sir. 
Q. Was it December ? 
A. It was December, I think. 
(. Was that the time you saw Trundle there ? 
A. No, sir. I saw Trundle the second time I went there. That 
was three years ago this last January. 


{ 


her 
HARRIET x WATERS. 


mark, 


Test: I. WILLIAMSON. 


Subseribed and sworn to before me this 22nd day of June, A. D. 
1880. 
IRVING WILLIAMSON, 


Examiner in Chancery. 


1265 Deposition of John Cruikshank for Defendant. (Filed Jan. 14, 


1881.) 


JOHN CRUIKSHANK, a witness of lawful age, produced, sworn, and 
examined by and in behalf of the defendant, deposes and says as 
follows: 

By Mr. CARRINGTON, JY. : 

Q. What is your profession ? 

A. I am an attorney-at-law and examiner in chancery. 

Q. Did you take the depositions as examiner in chancery in equity 
cause No. 4212, Fletcher v. Fletcher ? 

A. Yes, sir. 

@. Did you take the deposition of one Allison Nailor, Sr., in be- 
half of the plaintiff in that cause ? 

A. I did. | 

(). Look at this deposition and say whether that is the signature 
of Mr. Nailor thereto. 

(Deposition shown witness.) _ 

1266 A. This is his signature; he signed it in my presence. | 
see by the certificate that I administered the oath to him. 

Q. Did you write that deposition as he gave it to you ? 

A. Yes, sir; I believe it is in substance as he testified. 


JNO. CRUIKSHANK. 


w) 
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Subscribed and sworn to before me this 22d day of June, A. D. 


1880. 
IRVING WILLIAMSON, 


Examiner in Chancery. 


Mr. Cole waives any cross-examination, but objects to the forego- 
ing deposition as incompetent. 
Adjourned until June 25, 1880, at 2 o’clock p. m. 
JUNE 23, 1880. 
In consequence of absence of witnesses adjourned to a day to be 
fixed. 


1267 Deposition of Benjamin: J. Darneille for Defendant. (filed Jan. 
14, 1851.) 
WEDNESDAY, July 7, 1880. 

Met pursuant to agreement of counsel. | 

Present: Mr. Cole for plaintiffs and Gen’l Rutherford for defend- 
ant; whereupon BensAMIN J. DARNEILLE, a witness of lawful age, 
produced, sworn, and examined by and in behalf of the defendant, 
deposes and says as follows: 

By Gen’] RuTHERFORD : 

Q. Please state your residence and business. 

A. I am a practising attorney, and reside in this District, and 
have so resided since 1875. 

Q. Did youknow Allison Nailor, Sr., in his lifetime; and,tf so, how 
intimately ? 

A. I knew him tolerably well. I have seen him repeat- 
1268 edly. He was at the office of Peter & Darneille repeatedly 
on business. 

Q. When did you become acquainted with him ? 

A. I think-several years before his death. My impression is that 
for three or four years before his death I knew him, and heard him 
in business conversation. 

Q. From your acquaintance with Mr. Nailorwhat is your opinion 
as to his business capacity and mental condition during the time 
you knew him ? | | | 

A. I never suspected his not beingof sane mind. JI think he was 
always rational, so far as [ perceived. So far as I know or believe 
he was capable of business transactions. 

@. During all the time you knew him, and from your 
1269 knowledge of him asa business man, and in the year 1878, 
was his mental capacity such as to enable him to make a 

valid conveyance? 

A. I never suspected any deficiency or want of ability to perform 
such an act at any time during his life. 

@. From your knowledge of him was he not a shrewd, careful, 
business man ? 

A. Iam not prepared to answer that either way satisfactorily to 
myself. | 


wr 
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Cross-examined by Mr. Conn: 

4. Where did you reside prior to 1875 ? 

A. In Richmond up to 1875, and the time I came here, at least 
my office was there, although my family lived in, the country, and 
[ was part of my time with my family. | 

Q. Did you ever see Allison Nailor before coming to Wash- 
1270) ington? 

A. No, sir. 
®. When was Mr. Nailor last at the office of Peter & Darneille on 
business? 

A. I eould not say. 

@. Can you give us any definite idea about how long ago it was? 

He may have been in our office in 1875 or the early part of 
1876. 

About how often did you see him at the office prior to that 
time? 

A. I have no definite recollection, but he was there repeatedly. 

(). Come there on business ? 

A. Always, I think. 

What business? 

A. Court business. There was a divorcee suit between himself 
and his wife; besides that we had some other business for him. 

Q. Did you ever see him at any other place beside 
1271 your office and talk to him? 

A. On the street, and possibly some other place. I don’t 
recollect whether I talked to him about anvthing else than business. 
[ cannot say whether he had any conversation with me_ personally 
about his law business or with Peter in my presence. I think he 
talked to us both. 

@. Did you see him any to talk about business in 1878? 

A. | em not sure that I did or did not. | 

BENJ'N J. DARNEILLE. 


Subscribed and sworn to before me, this 7th day of July, 1880. 
IRVING WILLIAMSON, 


Py ; . 
LYCaANLITeT UN Chancery. 


1272 Deposition of John Selden for Defendant. (Filed Jan. 14, 1881.) 


JOHN SELDEN, a witness of lawful age, produced, sworn, and ex- 
amined by and in behalf of the defendant, deposes and says as fol- 
lows: | 

By Gen’l RUTHERFORD: 

(). Please state your residence and business. 

A. I reside in the city of Washington and am a lawyer. I think 
I was admitted to the bar about ten years ago. 

@. Did you know Allison Nailor, Sr., in his hfetime; and, if 
how long and how intim: ately? 

A. I cannot say that I had any acquaintance with Allison Nailor, 
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Sr.,in his life. I think I was never introduced to him, nor 

1273 do I remember ever to have had any Sonversation with 
him except at the trial table. 

@. When and on what occasion was the trial you refer to? 
A. Some years ago, I cannot recollect the date, although I think 
it was about the year 1873, I brought certains — of ejectment for 
certain real property in the city on E street, between 15th and 14th 
streets, comprising, according to my present recollection, which 1s 
not very distinet, part of lot 2 in square 254. The defendants in 
the ejectment claimed right of possession as lessee through the main 
conveyance of Allison Nailor, Sr., to his son Allison Nailor, Jr. In 

the progress of this litigation I believe there were three trials 
1274 before the jury. The records of the suit are, of course, the 

best evidence and will correct any imperfection of my mem- 
ory on the subject. At all of those trials Allison Nailor, Sr., ap- 
peared as a witness for the defendants and in: support of the title 
under which they defended. My only knowledge of Allison Nailor, 
Sr., is and has been acquired through such, his testimony as a wit- 
ness in this litigation. 

(). From that knowledge what is your opinion as to his mental 
and business capacity at that time? 

(Objected to by Mr. Cole, because the knowledge of the witness 
does not appear to be sufficient to enable him to give an opinion 
which ought to be taken as testimony.) 

A. I had at these trials no means of knowing, and no mo- 

1275 tive to inguire as to the qualifications of Mr. Nailor as a 

business man, nor do [ know at this time anything upon the 

subject. There was nothing, however, either in the nature or ten- 

dency of his evidence, and he was cross-examined at great length 

on each of the trials, to induce me to suppose that his mental facul- 
ties were or had become at all impaired. 


Cross-examined by Mr. Come: 
Q. What was the general tendency of Mr. Nailor’s testimony ? 
A. The general tendency of his testimony was, of course, in favor 
of the title that he was called as a witness to support. The general 
features of his testimony were,as I now remember, as follows: 
1276 That at a sale of the property in question in 1845 under a 
deed of trust, executed by Wm. O’Neal as early as 1820, Mr. 
Nailor, the witness, had purchased the property; that he remem- 
bered with great distinctness that the sale was cried; that the flag 
was flying; that certain persons whom he knew were present at the 
sale; that the property was struck off to him as the highest bidder ; 
that he complied with the terms of sale; paid part of the purchase- 
money in cash to the auctioneer, whom he remembered ; that he 
afterwards improved the property ; and that he had for a long time 
afterwards, and until the conveyance of the land to his son, been in 
possession thereof under claim and eolor of title. 
1277 (). What was the final result of the suit? 


< 


A. No result, which can properly be considered as final, has 


eo 
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yet been reached in these cases. The ultimate verdict of the Jury 
was in favor of the plaintiff; but under bond, operating as a super- 
secdleas, the cases were carried to the Supreme Court of the Unsted 
States, and are now pending In error. 
(. Did the verdict depend upon the correctness of the testimony 
of Mr. Nailor? 
(Objected to as too general.) 
A. It is, of course, impossible for me to say with any degree of 
certainty upon what considerations the jury founded their verdict, 
or what weight they gave to the testimony of Mr. Nailor as a 
1278 witness, but | cannot see how, if the jury considered the facts 
stated in the testimony of Mr. Nailor to be established to their 
satisfaction; thev could have failed to find a verdict for the defend- 
ants. 


JOHN SELDEN. 


Subscribed and sworn to before me this 7th day of July, A. D. 
1880. 
IRVING WILLIAMSON, 


Examiner un Chancery. 
Adjourned to a day to be fixed. 


Deposition of Margaret Riley for Defendants. (kiled Jan. 14, 1881.) 
THurspbay, July 8, 1880. 
Met pursuant to agreement of counsel. 
1279 Present: Mr. Cole, for plaintiffs, and Mr. Carrington, Jr., 
for defendant; whereupon MARGARET RILEY, a witness of 
lawful age produced, sworn, and examined by and in behalf of de- 
fendant, deposes and Says as follows: 


By Mr. CaARRINGTON, JY.: 


@. Where do you live? 


A. On 20th street, between L and M streets, northwest. 

@. Did you ever live at Jackson City, the Virginia terminus of 
the Long bridge? 

A. Yes, sir. 

(). How long did you live there? 

A. Between five and six years. I left there June, two years ago. 

Q. What relation are you to Patrick Hynes? 

A. His mother-in-law. 

@. Do you know a man by the name of Patrick McNamara? 


A. I do, sir. 


©. How long have you known him? 
1280 A. In the neighborhood of twelve years; that long,-any- 
how. 3 


@. Did he visit your house at Jackson City ? 
A. Yes, sir;. very often. 

@. Do you know Catharine Conley ? 

A... QO; air. 
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(). How long have you known her? 

A. I think in the neighborhood of thirteen or fourteen years. 

Q. Do you remember upon one Sunday evening, between four 
and five years ago, while Patrick McNamara was in your house at 
Jackson City, Catharine Conley, accompanied by two children, com- 
ing to your house, and, after she had left, your asking McNamara if 
he did not’ know who that was, you saying it was Kate Conley, and 
he said, “No, I have never seen her before,” or words to that effect ? 

A. [ndeed he did, sir. : 

(). Now state what occurred that Sunday afternoon. 


125] Objected to by Mr. Cole, because improper. 


A. That Sunday afternoon Patrick McNamara was in the kitchen 
with me, speaking about his family affairs, and Catharine Conley, 
accompanied by two children and a nurse, came to the door, and | 
asked them into the kitchen, and we sat there right smart while— 
maybe half an hour—and then she said she must go, and I followed 
them to the door. After she had left I said to Pat MeNamara, “ I 
would introduce you .to that woman, but I thought you were ac- 


quainted.” He said, “ Whois she?” I said,“ That is Catharine. 


Conley, who lives with old man Nailor, and her children,’ and 
he said, “I wish you had introduced her. | have heard 
1282. a good deal about her, but I have never seen her before 
to-day.” 
(Mr. Cole objects to the foregoing answer because it is hearsay tes- 
timony and otherwise incompetent.) 


~a_ 


J. What sort of a looking man is Patrick McNamara? 
A. He is a short, stout, red-heade? man. 

J. Has he any nick-name? 

A. I always knew him by the name of Baldy McNamara. 


ne 


Cross-examined by Mr. Cone: 


(). When was this? 
\. I think it was about four or five years ago. 
J. It may have been more than five years ago? 
A. No, sir; I don’t think it 1s. 
@. You have no other event or circumstance by which you can 
fix the time, have you? 
1285 A. Well, no; I have not, he was over there so often. ‘She 
had a baby in the carriage and a child walking. 
@. How, then, can you say that it was not more than five years 
ago f 
A. It is not more than five in any case. 
Q. How are you able to say positively that it is not more than 
five years ago? 
A. I don’t say positively, but to the best of my knowledge and 
memory. 
Q. Are you intimate with Catharine Conley ? 
A. I have known Catharine Conley a long time. 
Q. Do you visit her frequently, and does she visit you frequently ? 


Ce ee 
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A. No, sir; she does not visit me frequently, nor I her frequently. 
@. Did you ever call on her when she was living with 
1284 Mr. Nailor? j 
A. Very often, on my way home, when they lived on 14th 
street. 
@. Did she ever call on you during the same time? 
A. Yes, sir; right often. 
Q. Did you know that she was living with Mr. Nailor at that time 
without being married to him? 
A. ! aid: sir. 
(). Has she called on you since Mr. Nailor died? 
A. Yes, I think she has, on two or three occasions. Her friends 
live up there all about me, and she sometimes calls in. 
(). Have Vou called on her since his death ? 
A. Yes, I guess I have, once or twice. 
. Any business matters with her since his death ? 
A. Not any that I had. 
@. Has any of your family 
1285 A. That Is something I can’t answer. lf am speaking for 
myself. 


, 


MARGARET x RILEY. 


Subseribed and sworn to before me this Sth day of July, 1880. 


[IRVING WILLIAMSON, 


Kramine Yr mn Chancery. 


(Adjourned toa day to be fixed.) 


Deposition of Maleolm Douglas for De fi ndant. ( Filed Jan. 1 4. 1881.) 
Monpbay, July 12, 1880. 


Met pursuant to agreement of counsel to take testimony in behalf 


of the defendant. 

Present: Mr. Cole and Mr. Carrington. 

MautcotM DouG Las, a witness of lawful age, produced, sworn, and 
examined by and in behalf of the defendant, deposes and says as 
follows: 

1286 By Mr. CARRINGTON: 

(). Where do you reside? , 

A. In this city, between 14th and 15th and B and Cstreets, south- 
West. 

@. In what business are you engaged ? 

A. Iam a carpenter by trade. 

Q. Did you know Allison Nailor, Sr. ? 

A. Yes, sir; I knew him about forty years. 

(). Look at this paper, marked “C. C. No. 1,” and tell me whose 
handwriting the signatures of the witnesses are. 

A. The first is that of Mr. Alman, the second 1s my signature, and 
the last is that of Dr. Hammett. 
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Q. In whose handwriting is the name Allison Nailor, signed to 
this paper ? 

A. In his own. 

@. Did you see him write it? 

A. l did, sIr. 


@. In whose presence did he sign his name? 


é 

1287 ) 3 The three witnesses Were present at the time—only | 
those three. | 

i 

. 


ee ee ee 


| ee Pires ) + ae ee oe A i PORN Neve MEE 9 
(). Did Vou see tne other two withbesses sign tiiel’® Names ! 


A. I did. , 

Q. In whose presence did the: 
A. In the presence of Mr. Nailor and the three witnesses. 
(). Who requested the witnesses to sion their names ? 

A. Mr. Nailor. 


©. What was the condition of his mind at that time‘ 


; 


+ 


A. The same as usual; I saw nothing different from what I had | 
always seen him. He appeared in a good humor. 
(). Was he of sound mind at that time? 
A. Yes, sir; I should say so. 
@.’ Was he sober? 

A. Yes, Sir. } 
(. Did you have any conversation with him at that time? i 
A. Only a few remarks about the weather. 
1288 Cross-examined by Mr. Come: q 
(). Where did you see Mr. Nailor sign the paper referred to ? 7 
A. I do not remember the date, or the day of the week even. 
(). How long ago was it? 

| 


le) - ft] | 1 ram bate heen f a aa ee 
A. Ido not know that I ean remember that: it was while he 
ee ] t} -_ . rah} i Ls ee eS ee dy] ae 
lived on 14th street, and previous to his removal] (to}] L2tn etreet. 


®. How long was it before Mr. Nailor died ? 

A. Ido not know; [| paid no attention to that 

(). Was it five years f 

A. No, sir; 1 guess not. | 

(). How lone was it? 

A. I don’t know: 

©. How do you ki 
; 


paid no attention, sir. 
ol. low it wasn’t five years th Cp ae i 
A. To the best of my knowledge. 
(). To the best of your knowledge, then, how long AGO Was 
1289 A. Having kept no account I shall not attempt to name 
the time. _ 
(). Can’t you give any idea of the time’? | 
A. No, sIr. | ‘ 
). Who else was present besides you ? | 
A. Mr. Nailor himself, James Alman, and Dr. Hammett. 
}. \nybody else ? 
A. No, sir. 
A. Some of the family, downstairs; I passed them going up and | 
coming down. 
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Q. Who? 
A. I paid no attention. 
@. Did you read the paper? 
A. No, sir. 
J. Was it read in yovr presence ‘ 
A. No, si 
Was oribias said wg it in your presence ? 
A. Mr. Nailor st: ted it was his will. 
> 1290 (). Was that Hh said ? 
A. Yes, sIr 

3. Did he say who wrote it? 
A. He did Not. 

). Did he say he wanted you to sign it‘ 
: A. He did. 
). Were Almanu and Hammett there when you went there ? 
A. They were. 
(. How happened you to go ther 
A. He sent for me. 
@. How do you know’ 
A. That is what his messenger told me when he came after me. 
W ho Was the messenver ¢ 


] 
] 
} 
y na ’ 7 | 
) (). Which One ! 
’ ri a a. 1 ee 
A. The oldest one of the two. I believe 
’ Be 7 | i ae 
- \\ hat aid ne sav : 
1] } a eee cc Dye] : ; . ae 
| \. As well as I remember his message was. “ Father wants to see 
Vou 5 please eome over to the hou 
ae | 5 OR ae Ae ee: ej) ewe 
Did he tell vou what he wanted oF you: 
ry . t AT — 4 _ a 7 
When | Yot there Mr. Nailor told me what he wanted. 
| } 
i 


7 « 


he wanted 


-_" 
—y 


A. tie did not. 


Q. Then you didn’t know what was wanted until you got to the 


hinten 
iz. | did not 


Did he have any other business with you on that occasion ¢ 


“, 


A 
Oe ee 


None enero 
Tow far did y wu live from him ? 
About a cat up! » ht mndre d Var ds. 
‘How long were you there ? 
Fifteen or twenty minutes. 
Why did he sav he made the w 
4 He did not say. 
Did he say who he had given the property to in the will? 
He did not. 
i (. Say anything about the residue of his property ? 
1292 A. Nothing 
(). Were you ane acquainted with him ? 

A. Ehad known hin ral long while, and we alw: AVS spoke \ vhen we 

met. 
Did he ever say anything to you bef 

ing a will? 


a i 


> 
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» 
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ore that time about mak- 
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A. Never spoke to me on the subject. 

(). Nor afterwards? 

A. No, sir. 

(). Did he talk si anything else than the will at the time he 
signed it while you were there? | 

A. Only some remarks about the weather. 

©. Where was Mr. Nailor when you went in ? 

A. He Was Wn the second-story front POO, 

Q. What was he doing there 

A. When I went into the room he w 
Alman. | 


to the Dr. and Mr. 


. What was he saying to them ? 
1293 A: I du not know 
(. Did he stop talking with them as soon as you went in ? 
A. He did; he spoke to me and told me what he wanted. 


a 


(). Was he standing or sitting at that time * 
A. Standing at the front window, to the best of my knowledge. 
@. Did he sign the paper before or after you got there? | 

A. Afterwards. 7 

Q. Did Alman and Hammett sign it before or after you got 
there ? 

A. After. 

@. And you were there fully fifteen minutes? 

A. About that time. - 

Q. During that time Mr. Nailor said nothing but that that paper 


was his will? 

A. That is about all. 

Q. Did you or Alman or Hammett say anything? 
1294 A. As neighbor- we spoke to one another some common- 
place remark. 

@. Didn’t ask him who he had given his property to, any of you? 

ee did not, and did not hear the others. | , 

(). Do you know Catharine Conley i 

A. Never Sa Ww her that know oft until she moved LO that nelgh- 
hood. 

i). Do you know her ? 2 
A. Yes, sir. : 
©. How long have you known her? 
A. I have known her since Mr. Nailor moved into that neighbor- 
hood. 

®. Ever - her say anything about Mr. Nailor makine a will, 
or giving some property to her children ? | 7 

A. Never had ‘any conversatiou with her on that or any other 
subject prior to his death. 

®. Have you had any sinee? 
1295 A. Only then that she had twice been to see me to have 
We eall here to see Mr. Carrington. 
MALCOLM DOUGLAS. 


Subseribed and sworn to before me this 12th d; av of July, 1880. 
IRVING WILLL AMSON, 


Examiner in Chancer "Y. 
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Thomas Met Cabe Called fi jor Completio hn of his & re oss-ft ramrnation. 


NOVEMBER 18, 1880. 


Met —— 
Present: Mr. Carrington for defendant, and Mr. Cole for com- 
plainants. 


THOMAS McCaBE ts here ealled for the complet ion of his CTOSSs- 
examination upon his re-call as a witness for the defendant. 


[On margin sf see page OS. 


By Mr. Coe: 


(1296 Q. Look at the paper now shown you, marked Exhibit C. 


é 
No. I, filed with the testimony heretofore elven by Vou in 
the case, and say if you know in whose handwriting the paper is. 
A. It is in that of Francis Schreiner, an attorney-at-law, I think. 
I wrote it out from — Mr. Nadine laid down, and thinking it 
might not be all right got Mr. Schreiner to rewrite it. 
(). Then this is the will you prepared or had prepared for Mr. 
Nallor? 
A. Yes, sir; it is the one I delivered to Mr. Nailor as the will pre- 
pared by me for him. 
(. When did you deliver it to Mr. Nailor? 
A. I couldn’t tell you now; I can’t recollect; 1t was soon after 
It was written. 
(). When was it written ? 
A. I ean’t recollect. 


Lai @. Do you remember Mr. Nailor’s a s1¢k 111 the winter 
of IS7S,say in January, abo lt One year bete »] » he died, SO sick 


as to be confined to his bed ? 
A. I recollect his being sick, but can 


A re time. 
@. Do you remember whether you « 


elivered this paper to him 
before or after this sick spell? 
A. I could not tell: I have been hurt on mV head with a brick 
| bring my mind LO recolleet 
©. Do vou know how soon Mr. Nailor signed this paper after you 
Fo 
A. I don’t; I wasn’t at the signing. 
@. Didn’t you learn in any way that it had been signed 
A. I might, but I don’t recollect how long after. 
1298 (). Where does Mr. Sehreiner live ? 
A. Inthis city. Teouldn’t tell; you will find it in the direc- 
tory. He wasaprofessional man. 
). What — ness is he e gage “din 
( ‘le rk 1 the quarte rimasters de partment. 
Ww as “i rae the time he Wrote this paper ¢ 
4 


i 


we” 


THOMAS McCABE. 
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1880. | 
IRVING WILLIAMSON, 
Examiner in Chancery. 
I, Irving Williamson, examiner in chancery, do hereby certify 
that in pursuance of agreement of counsel the foregoing 584 pages 
of depositions were taken down and reduced to writing by me, 
1299 in th presence of and from the statements of the several 
witnesses, and were subscribed by them in my presence, said 
witnesses having first been sworn to tell the truth, the whole truth, 
and nothing but the truth touching the matter in controversy. 
[IRVING WILLIAMSON, 


KLxaminer in ¢ huncery. 


(1300 Depositions on behalf of the Complainants in Rebuttal. (filed 
Jan. 14, 1881.) 


Certificate of Notary Public. 
In the Supreme Court of the District of Columbia. Equity. 


RAcHEL D. Natror et al. ) 
vs. > No. 6658. 
CATHERINE ConLeEy.  } 


I, Marion Dorian, a notary public in and for the District of Co- 
lumbia, do hereby certify that the annexed depositions, from page 2 
to 37, both inclusive, were reduced to writing by me (under and by 
virtue of an express agreement and stipulation in writing, and hereto 
annexed) in the presence of the witnesses therein named, and in the 

presence of the counsel for the complainants and defendant, 

1301 the said witnesses having been first duly sworn to tell the 

truth, the whole truth, and nothing but the truth touching 

the matters in controversy in the above-stvyled cause, commencing 

on the 19th day of October, 1880, and ending on the 3d day of No- 
vember, 1880. 

[ NOTARIAL SEAL. ] MARION DORIAN, 
Notary Public. 


Stipulation as to Marion Dorian (Notary Public) Taking Testimony in 
Rebuttal for Complainants, (Filed Jan. 14, 1881.) 


In the Supreme Court of the District of Columbia. Equity. 


RACHEL D. NatIcor e¢ al. ) 
Us. . No. 6658. 
CATHARINE CONLEY 


OcToBER [9rH, 1880. 

It is hereby stipulated between the counsel for the respec- 

1502 tive parties to this suit that the testimony in rebuttal on 
behalf of the complainants shall be taken before Marion 


Subseribed and sworn to before me this 18th day of November, 
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Dorian, a notary public in and for the District of Columbia, com- 
mencing on the 19th day of October, 1880, at 6 o’clock p. m. 
Cc. &: COLE. 
ALLAN RUTHERFORD. 
CARRINGTON & CARRINGTON. 


Deposition of Nicholas Callan in R buttal for Complainants. (tiled Jan. 
14, 1851.) 


Oct. 19, 1880. 
Met pursuant to above stipulation. 
Present: La Gy, Cole, lusa., Ol) behalf of complainants, and Gen’] 
Allan Rutherford and FE. C. Carrington, Esq., on behalf of 
1303. defendant: whereupon the complainants introduced as a wit- 
ness on their behalf NICHOLAS CALLAN, who, being duly 
sworn, testified as follows: 
Q. I believe you are the same Nicholas Callan who has testified 
as a Witness in this case on behalf of the defendant ? 
A. Iam the same identical person wlio testified in this ease onee 
before. 
Q. In your former examination, In answer to.a question, you said 
among? other things, that on “another oeceasion | was at his house 


— 


« 
,% 


(meaning the house of Allison Nailor, Sr.) in South Washington, 
on 13th or los street: that I went there on that oeeasion with au Mr. 
| McCabe, who was employed in the Quartermaster General’s 
1304 = office, to take an acknowledgement to a deed to Mr. MeCabe: 
he (meaning Mr. Nailor) was then reclining on a sofa, quite 
feeble and unable to execute the deed in consequence of his infirmi- 
ties : he remarked that | 
all right, would call at mv office some day afterwards, but never 
ealled.” How did you happen LO 2O tO the house of Mr. Nailor on 
the oceasion referred to? 

A. I was called upon by Mr. McCabe at my ofhice ; he Informed 
me that Mr. Nailor desired to see me for the purpose of taking his 
acknowledgment to a deed. 

@. You state, in your testimony above quoted, that you went on 

that oceasion to take the acknowledgment of a deed to Mr. 
1305 McCabe. How did you get the impression that you were to 

take the acknowledgment of a deed to Mr. Met ‘abe—from 
him or from Mr. Nailor, or from both of them ? 

A. From Mr. MeCabe. 

Q. Did you ever go to Mr. Nailor’s house with Mr. McCabe, or at 
his request, Oh ahy other oecasion than the one above referred to ? 

A. Never. | 

Q. Mr. McCabe, who has testified in this cause, in giving an ae- 
eount of what transpired On that oceasion, Says that “Mr. Nailor 
showed you the papers and asked you your opinion as to their 


ie would examine the deed and. if it was 


> 


-validity—whether they were legally made out, so that the property 


could be transferred by them; that you made answer that 
there was no necessity for you doing that, as he (Mr. 
Nailor) was fully competent to know whether they were 
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1306 legally made out or not.” He further states that the papers 
referred te on that occasion were deeds conveying the prep- 
erty in controversy in this suit to Kate Conley, for herself and in 
trust for her children, or some of them, which papers had been 
drawn by him at the request of Mr. Nailor. I wish you would state 
whether or not upon that occasion any papers were exhibited to you 
by Mr. Nailor or Mr. McCabe, and, if so, what they were or what 
they purported to be, and whether your opinion was asked in rela- 
tion thereto, and what your response was, If any. | 
A. There were no papers submitted to me on that occasion, 
1307 either by Mr. MeCabe or Mr. Nailor. My opinion was not 
asked by either of the gentlemen in relation to any paper 
whatever. I gave no opinion. 

(. I wish now you would state, as fully as you can, what occurred 
on that occasion between Mr. Nailor and Mr. McCabe in your pres- 
ence, what they sald to each other, and What each of them said to 
you, if anything ? | 

A. When we arrived at Mr. Nailor’s dwelling I found Mr. Nailor 
‘ reclining on a sofa, covered with a sheet or covering of some kind. 
Mr. McCabe remarked that he had brought Mr. Callan, a notary 
public, to take his (Nailor’s) acknowledgment to a deed. Mr. Nailor 

promptly replied that he would not execute it, and refused to 
1308 doso on the eround that he did not understand it. The deed 

Was not submitted to me,and I never saw it; never gave 
any opinion. Mr. McCabe was evidently very much disappointed 
at the refusal of Mr. Nailor’s to sign the deed. 

(. 1 wish vou would state what Mr. McCabe said, if anything, to 
Mr. Nailor on that ovcasion about executing the deed ? | 

A. Simply that he was there with Mr. Callan to get his acknowl- 
edgment, without stating what the deed was—its purposes. 

(). State whether Mr. McCabe asked Mr. Nailor to execute the 
deed more than once on that occasion ? 

A. I don’t recollect particularly, but recollect that Mr. Nailor 

positively refused to execute it. He may have asked him 
1809 more than once, but I do not recollect particularly. 
Q. Do you remember whether they had any conversation 
on that occasion which you did not hear? 

A. I think not, sir. 

(. Can you remember about what time this was? 

A. I cannot without looking at my records. 

(). Was it before or after Mr. Nailor executed the deeds before you 
which are in controversy 1n this suit ? 

A. It must have been after. I can give the exact date by look- 
ing at my records. My best recollection now is that it was in Feb- 
ruary. 

Cross-examined by Mr. CARRINGTON (for the defendant) : 


Q. Have you talked with any of the complainants with 
1310 reference to your testimony since you gave your evidence in 
behalf of the defendant ? 
A. Yes, sir. 
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QM. Which one? 
\. Mr. Washington Nailor. 
When? 
A. Within the last month, or « inly two months, I have con- 
versed with Mr. Allison Nailor, Jr., not on the subject of my testi- 
mony, but on the subject of his father’s affal 

(). How often did you talk with Washineton Nailor about this 
case ¢ 

A. About three times. Mr. Nailor called to see me to learn, if 


f 
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possible, the day upon which Mr. McCabe and myself went to his 
father’s house. [ told Mr. Nailor that I did not recollect the day 
at it was probable that I could cv1ve him the precise 
er [ had examined my record for that purpose. I sub- 


1311 day a 


sequently searched for the entry and’ found it. Some days 
thereafter Mr. Nailor was passing my place of business. I hailed 
hay pees ce) gk ape. eser ia 
Wm in the street and tola Nim pada examined I reCOra and 


found the day and date, and handed it to Mr. Nailor in writing. 


The examination of this witness is closed, except the counsel for 
the complainants reserves the right to recall the witness for the pur- 
pose of fixing the date mentioned in his testimony in relation to 
the interview between Messrs. McCabe and Nailor and himself. 


N. CALLAN. 


Subscribed and sworn to before me this 19th day of October, 
LSS. ; 
| NOTARIAL SEAL. | MARION DORIAN, 

; Notary Public. 


1312 Adjourned until Friday, Oct. 22d, 1880, at 2 p. m. 
MARION DORIAN, 
Notary Public. 


OcTOBER 22D, 1850. 


Met pursuant to adjournment. 

Present: C. C. Cole, Esq., on behalf of complainants, and Gen’l 
Allen Rutherford, EC. Carrington, and Charles Thompson, Jr., 
lisq., on behalf of the defendant; Ww hereupon the complainants e- 
called the witness, NicHOLAS CALLAN, for further examination. 

Q. Are you now able to fix the date that you went with Mr. McCabe 
to the house of Mr. Nailor related in your examination at the last 
session ? 

A. lam. 

. What was the date? 

A. The 23d day of January, 1878. 

N. CALLAN. 
1313 Subseribed and sworn to before me this 22d day of Octo- 
ber, 1880. | 
| NOTARIAL SEAL. | MARION DORIAN, 
Notary Public. 
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Deposition of Jacob Poss for Complainants. (Filed Jan: 14,1881.) 


Jacop Poss, a witness who has heretofore testified on behalf of the 
complainants, is recalled for the purpose of cross-examination by 
the counsel for the defendant. 

Q. What business are you now engaged in ? 
‘ache eping a livery stable. 

). How long have you been engaged in that business ? 
A. About six years. 


Q. What were you doing at Brightwood ? 
1314 Ae kept the hotel there and used to deal in stock. 


(). What hotel ? 
A. It was called Brightwood Park at that time. The same place 
that Moses keeps now. 7 
Q. What did you do between the time that you left Mr. Natlor’s 
farm and the time you kept the hotel at Brightwood ? 
A. IL kept the hotel at ne ohtwood before I went to Mr. Nailor’s. 
(). What years were you at Brightwood ? 
A. I think from July, 1862, up until 1865. I think I was there a 
fraction over three years, and then I sold out. 
Q. What business were you engaged in prior to that time? 
A. I was engaged in the hotel business with an unele of mine 
attending to the bar and the hote! at the corner of 11th street and 
the Avenue, called the European Hotel. 
1315 Q. W here did you go after vou left Brightwood ? 

A. | rented a farm in Prince George county and stayed 
there one year—the farm of Mrs. Kirkwood, adjoining Mr. Riggs’ 
this was in 1866 or thereabouts. After that I rented a farm 
Montgomery county belonging to Henry Dodge, of Georgetown, and 
after that | rented Mr. Nailor’s place for five years, and then went 
to Rockville, and have been in the livery business ever since. 

@. How many times did you see Mr. Nailo: in Rock ville? 
A. ean | couldn’t tell ; have seen him tho right often. 
(). What do you mean by right often ? 
A. Wel |, 1 suppose a dozen times a year; have seen him there 
about twenty times, I guess. 
1516 Ilow many times did you see him while you ‘lived in 
Prince George county g 
A. Well, Sonne days I'd See | him ]-three Or four times ra day, and 
sometimes I wouldn’t see him for two or three days: used to see him 
every time | came to town. Llim and I used 0 deal considerable 
in Sie mules, or anything that came to hand: 
. Was he generally intoxicated at that time? 
A Not at that time: no, sir. 
. How long did you see him in Rockville during the year 1878? 
ie I couldn’t really say that I saw him there more than once or 
twice. Once lI saw him there with Miss Conley, or whatever they 
call her, and a little boy ; I think I had seen him there about twice 
before that year. 
1317 Q. What month was it you saw him and Miss Conley 
there ? : ae) 


in 


em 


JD 


Oo 
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A. I cannot say; I did not take anv notice. 
(. Did he drive up on that occasion ? 

A. I think not, sir; I think he came up on the cars and hired a 
econvevance and was driven down over the road. 

Q. What rent were you to give him for the farm ? 

A. IL paid him $500 a year. 

@. Did you pay him all that you owed him? 

A. [ think I overpaid him. There was money that he owed my 
wife \ vhich he denied owing, and he beat me out of rs: Him and 


his ra s0D———— 
(Juestion and answer ob jected t to by U apt . Cele.) 
. Was hea pretty close collector ? 


). 

1318 A. I can’t say that si was, for | know of money that was 
due him through the country that he never went to see about. 

). Hlow was he with you ! 

A. He never. bothered me for any money. I always paid him 

and let him have any provender or stock that I had to sell, until the 


last vear he came out there and threat ned to shoot me, and ordered 

me off his farm [le had one of his CTaZ\ ute on him again. There 

Was ho Provo ‘ation ae SWore | “il I Was Tot bbi ng yr him after having 

overpaid him in his Prelit. 

(). Llow did he sav you robbed him ? 

\. He swore that | Id his own stock that he had starved before 

| got there. So ve half dozen I bought from him; hep a 

1319 and SOoOnIe Were ; | able LO oel Along, and SOHNE I sold for him 

and give him returns. 
He wanted Vou to pa ‘ for these cat ttle he accused you of : steal- 


ing? 

A. No; he wanted the eattle, and took one cow away while I was 
absent—one that he had never seen before—and drove her right 
— to Miss Conley, on 14th street, and give it to her. 

Then he simply wanted you to leave the place ? 

rs | couldn't exactly say that. I told him I would get away 
from his place. That was about the conversation. I said, “ Damn 
his place, | would not be bothered with it.” He was cursing me 
and J him. 

Q. Did you ever get your cow back, or try to get her back ? 

1520 A. Have tried to get her back, but never succeeded. I have 

been allowed a part of her value. His son was there and 
allowed me part of her value, but not her full price. 

(. So he got that much the better of you? 

A. He did, because he was in whiskey all the time, and I did not 
want to have any fuss with him. Isettled it the best I could. 

Q. Was that vour last business transaction with him ? 

A. It was with him; yes, sir. One time after my boy was taking 
a cow to market and he bought her from him, and paid him fifteen 
dollars on it and told him he would pay him the balance, but after- 

wards he refused to do it, and when I went after him he re- 
1521 fused to pay it and [I let it go. 
That — your last business transaction with him? 
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A. Yes, sir; that one was with the boy; he couldn’t have had it 
with me. 

Q. Can you mention any business transaction that you had with 
him in which you got any decided advantage over him, within the 
last fifteen years ? 

A. I can’t say that I had any nanan after 1871, when I bought 
some bogs from him at about one-fourth their value, and in 1572, 
when I bought a reaper from <a very low; he first told me he 
would sell it to me, and then he told me I could take it and repair 
and use it,and not pay him anything for It. 

1322 Q. Did you move from his country place to Rockville? 


A. Yes.sir. 


@. You are NOW horse dealing ? 
A. Yes, sir; to some extent 
Q ee many transactions with Mr. Nailor’s sons, either or 


both ? 

A. I don’t recollect having any transactions with Allison, and 
only one Washington, when I traded one mare for another, a 
little over year ago, 

(). Was th: at about the time you gave your testimony-in-chief in 
this c: ase ? | 

A. I think it was afterwards, but am not quite certain. 

2. Have you talked often with Mr. Washineton Nailor about this 


A. I don’t recollect having any conversation with him at all; 
1325 yesterday he sent me a postal ecard to come down, that they 
wanted to cross-examine me; I looked over part of my testi- 
mony to-day; certain portions of it, not all. 
@. Did you ask to have it shown you ? 
A. I think I did. 
JACOB POSS. 


Subscribed and sworn to before me this 22d day of October. 1880. 
| NOTARIAL SEAL. | MARION DORIAN. 
Notary Piuh] lie. 


Adjourned until Monday, October 25th, 1880, at 2 o’clock p. 


Deposition of Dr. Charles M. Hammett in Rebuttal for Complainants. 
(filed Jan. 14, 1881.) 
OcTOBER 2oTH, 1880. 

1524 . Court met pursuant to adjournment. 

Present: C. C. Cole, Esq., on behalf of complainants, and 
Gen’! Allen Rutherford and E. C. Carrineton,-Jr., Esq., on behalf of 
defendant ; whereupon Dr. Coaries M. Hawnert, a witness of law- 
ful age produced, sworn, and examined by and in behalf of the éom- 
plainants, deposes and says: | 


By Mr. Cote (for complainants) : 


Q. What is your residence and occ upation or profession ? 
A. 644 F St.8. W. Iam a practising physician. 


90" 
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2. How long have you been practising medicine ? 
A. ‘Twenty-four years. 
). Where? 
A. Fourteen years in Maryland and ten in Washington ? 

(). Did you ever attend professionally Allison Nailor, or. 
1525 in his lifetime; and, if so, when? 

A. I know positively I attending him in January, 1878, 
and in January, IS79, when he died, and perhaps on one or two oc- 
casions before that, but cannot vive dates. 

QQ. How long did you attend him in January, 1878? 

A. I think I made him about a dozen visits. 

Q. What sickness did he have at that time? Describe his condi- 
tion, as near as you ean. 

A. In January, 1878, he had billious remittant fever. I found 
him with considerable fever, and delirious, with intermissions of the 
fever. 

(). State whether he was dangerously ill at that time. 

A. He was quite sick, but not dangerously ill. 

326 (). How far apart were the visits you made him during his 
il]ness ? 

A. I think I made him ten or eleven visits on cansecutive days, 
and towards the last passed over a day or two, and then visited him 
again. 

(). Please state whether, on the occasion of any visit during that 
sickness in January, 1878, you witnessed a signature of Mr. Nailor’s 
to a paper? 

A. I did. 

(. On what visit? 

A. To the best of my knowledge it was on my last visit. I am 
satisfied of that. 

(). State whether your visits to him on the oceasion of this sick- 
ness In question commenced in January, 1878? 

A. To the best of my recolleetion it did. 

1327 (). State whether vou ever witnessed Mr. Nailor’s signature 
to anv other paper than the one above mentioned ? 

A. Emphatically no; never saw his signature before that day or 
since. 

Q. State whether the paper was read in your presence. 

A. No, sir. 

Q. State whether you knew, from any source, what the contents 
of it was at that time. 

A. I ean’t say that I knew the contents of it at all, but Mr. Nailor 
made some remark til the time about conveying some property, but 
I did not pay any attention to it. 

(). Who else, 1f any one, witnessed Mr. .ailor’s signature to the 
same paper ¢ 

A.. There were two others with whom I was not acquainted. 
1328 They were both strangers to me—would not know them 

again if I should see them. 
Q. State whether the last of your visits to Mr. Nailor, when you 
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witnessed that paper, may have been as early as the last part of 
December, 1877. | 

A. Don’t think so; don’t see bow it could be. 

(). How do you fix the time? 

A. Simply by reference to my books that I kept at the time. 

(). At the time of Mr. Nailor’s last sickness state ee or not 
he remained sensible up to the time of his death; and, if not, how 
long before his death he became iInsensible. 

A. I will state positively that he was not sensible up to the 

time of his death. How long before [ ean't recollect. He 
1329 did not recognize his sons thirty-six hours before his death. 
. About how well did you know Mr. Nailor? 

A. My acquaintance with him was of a_ professional character 
almost entirely. 

Q@. Did you ever visit him professionally prior to the oceasions 
‘mentioned above? 

A. I think I did, once or twice. 

0. L 00k at the paper marked Exhibit C.C. No. I, now shown you, 
and say whether the signature of C. M. Hammett affixed thereto as 


a withess is VOUPS. 


\. Yes, sir 


Cross-examined by Mr. CaRRINGTON (on behalf of defendant): 


] 


(). Look at this paper mal rked Exhibit C. C. No. 10. and tell me if 


e* . : j 


this is your handwriting. 


195930 (Objected LO by Mr. Cole, because the witness has not testi- 
> } > . 1° 4 : . 43 . . re 
ned 1p his direct examtnation 1n relation to any of the Mnat- 
ters stated in the affidavit.) 


. ] | a 7 ye 15 var . . ; - “We : 
(Affidavit filed by Mr. Carrington and marked Exhi 


10.) 
C. M. HAMMETT. 


Subseribed and sworn to before me this 25th day of October. 1S80. 
| NOTARIAL SEAL. | MARION: DORIAN. 
Notary Public 


Rebuttal for Complainant. (Filed Jan. 


Deposition of William A. Leech dit 
14, 1881.) 


y ras ‘ oui ay c ff 
WiItitiaAM: A. LEECH, a witness of lawful age produced, sworn, and 

yt Sree Oe lf i ae 
eCexaithnined VV alia It by half Ol the complainants, deposes and SaVS - 


135] By Mr. Cote: 
(). State vour residence and occupation. 
A. I live at 406 Ist St. S. E.: I work - the Navy Yard. 
(). is ven know Allison Nailor, Sr., in his lifetime 
A. I seen him once or twice. 
(). D — know Kate Conley 
A. Yes, s 
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®. Do you know a man by the name of William F. Beans ? 

A. Have met a man named Beans, but don’t know his first name. 
He told me that he lived on a farm bel iOns o1N ‘to old man Nailor. 

Q. Did you ever meet Beans at the house where Kate Conley 
lives; and, if so, when ? 

A. | met ham Some short time after Mr. Nallor died : | am hot 

able to say the date. | 
L552 @. Did you ever meet him there on more than one oc- 
Casion ? 
A, No, sir. 
(). Please state what occurred between vou and him and Kate 
Conley at that time, 1f anything; what he said to you about her and 
what he did to her in your presence, 1f anything. 

A. He asked me out to treat me. Lam not able to say what we 
had to drink; I could not tell whether it was whiskey or beer. 
After we had had some drink we came out of the reeled tO YO 11), 
and he asked me how many times I had been at the house and was 
| doing any wood. | asked him what he Mmeahbt. He made abswer 

and said: “Vil show you what mean.” When he came into 
1335 Ikate Conley's house there was an old fat lady there, and he 

caught hold of her and hugged her, and she ealled him a 
scoundrel and struek him with a broom, or broom handle, I don’t 
know which... ‘This was in the kitchen. He turned to Kate Conley 
and put his arm around her neck and run his hand up her clothes. 
She tol | hin 1 she wou la put him out of the house, and that he was 
a ruffian and had better be home with his wife. 

(). State what you know, if anything, about Kate Conley’s furnish- 
Ing liquor LO Vr. Nallor. 

A. When I came from New York, I became acquainted through 

some friends of mine with old Mr. Nailor over on 14th St. J 
1854. had broken up in the uor business and brought some 

whiskev and Holland gin, and Lasked Mr. Nailor if he would 
not buv some of my Holland gin from me; that it was pure; don’t 
recollect whether I asked him myself, or whether one of my friends 
asked him. And he said he would—bring him overa gallon. J 
did so. IXate Conley was with him when he was asked to buy the 
on, brought him the evallon of Holland o1n, and when I went in 
with it J delivered it to Kate Conley, and to the best of niy recollee- 
tion she paid me five dollars on it. The old man was sitting in the 

corner of the fire. She drewa fair drink for the old man, and 
1835 he drank it and said it was good and said he had drunk as 


2ood, but no better. 

Q. How long did you and Beans remain at Kate Conley’s on the 
oceasion referred to after you went out and rot a drink and re- 
turned ” 

A. a three-quarters of an hour. I left him there. 

(). State how fate appe ared under the treatment which you say 
Beans Lar » he 3 

A. She Semin to eet mad at him. She came out of the kitehen 
and told him she would put him out. I came out of the kitchen 


then into the dining-hall, where two friends were waiting for me, 
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and she returned to the kitchen and spoke something to somebody. 
[ ean’t sav whether it was him, which — could not hear, and 
1336 then she came back into the dining-hali and he after her, 
and I got up and left in a few minute 
(). W ho did you leave there when you left 
A. I left the stout Woman and another woman sitting against the 
door, and a colored man in the yard—ean’t tell what he was doing— 
aud Kate and Beans. 
(). - hat time in the day or evening was this? 
A. Some time after twelve o’clock—long before dark 


WILLIAM A. LEECH. 
Subseribed and sworn to before me this 25th day of October, 


| NOTARIAL SEAL. | MARION DORIAN, 
Notary Public. 


1337 Washington i be Nailor. Odi¢é of thr Complamants, Pecalled mn Re- 
huttal. (Filed Jan. 14, 3881.) 


W ASHINGTON ‘i NAILOR, recalled Ol) behalf of complainants by 
I ‘ 


(). Please state whether your father was conscious ig to the time 
of his death: and, 1f not, how long before his de ath he be Cate Uull- 
conscious 7 z 

A. I saw him about forty-eight hours before he died and he did 
not know me and he could not speak. He remained unconscious 
until he died. 

@. Do you know the witness, Robert Meredith, otherwise known 
Wineberry, who has testified on behalf of the defendants ? 
A. | do. 

(. He stated in his testimony that you told him on one 

13838 occasion that if vou won this ease he should have the finish- 

Ing hy he house on the farm : I wish you would state whether 
you ever said that to him, or anything « quivale nt to it. 
A. I never did. 
(. Do you remember of ever talking to him about the ease? 
A. I was talking to him on Il4th street, in the aides of Mat- 
thew Trimble, who heard every word said. 
(). How many times did you talk with him about the case. 
A. Only once, I think. 
He doesn’t say so, but it is a fair inference from his testimony 
that you talked with him on at least three occasions in reference to 
the case, and urged him to testify in your behalf. I want to 
1539 know whether you did so really, and what object you had in 
talking with him about the case ? 
A. I never asked him to testify, neither did I urge gah I simply 

talked to him to see what I eould find out about the ise, and T 

offered no inducements. 


~ 
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Subscribed and sworn to before me this 25th day of October, 
1880. 
[NOTARIAL SEAL. | MARION DORIAN, 
Notary Public. 


Adjourned until Tuesday, Oct. 26th, 1880, at 2 o’clock p. m. 


Oct. 26, 1880. 
Met pursuant to adjournment. 

Present: Capt. C. C. Cole on behalf of complainants, and Gen’! 
Allen Rutherford and E. C. Carrington, Jr., Esq., on behalf of de- 
fendant; and there being no witness present, adjourned until Friday, 
October 29th, 1880, at 4 o’clock p. mM. 

Oct. 29, 1880. 
Met pursuant to adjournment. 
1340 Present: Capt. C. C. Cole on behalf of complainants, and 
Gen’l Allen Rutherford and EK. C. Carrington, Jr., Esq., on 
behalf of defendant; there being no witnesses present adjourned 
until Wednesday, November 35d, 1880, at four o’clock p. m. 


Deposition of Matthew Trimble one of the Complainants in rebuttal. 
(Filed Jan. 14, 1881.) 
Nov. 3, ’80. 
Met pursuant to adjournment. 
Present: Capt. C. C. Cole on behalf of complainants, and —— 
— on behalf of defendants; whereupon the complainants intro- 
duced as a witness in their behalf Mavraew TRIMBLE, 
1341 who, being duly sworn, deposes and says: 


By Mr. Cone: 
(. Are you the same Matthew Trimble that has heretofore testi- 
fied in this cause? 
A. Iam 
Q. Do you know the witness Robert Meredith, otherwise known 
as Wineberry, who has testified on behalf of defendant ? 
A. I met a man by that name in company with Mr. Wash Nailor. 
@. How many times? 
A. Only once, I believe. 
). Where was that? 
A. On 14th street. 
). About when? 
A. I do not recollect the date ? 
¥. State whether you heard on that oecasion any conversation be- 
tween Mr. Nailor and said Meredith in reference to this ease? 
1342 A. I heard all the conversation that passed between Mr. 
Nailor and Meredith; Mr. Nailor asked Meredith a few ques- 
tions as to his knowledge of any facts connected with Kate Conley 
and Mr. Nailor. | 
(. Meredith states in his testimony that Nailor told him that if 
the complainants won this case he (Meredith) should have the fin- 
ishing of the house down.on the farm. Please state whether Mr. 
Nailor said that to him or anything equivalent. 
o1—226 
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A. There was no such pledge or promise, or anything that could 
be inferred to mean that made by Mr. Nailor at that time, or at any 
other time, that I am aware of. 
Q. State whether you or Mr. Nailor urged him to testify 
1343 for the complainants in this case, or offered him any induce- 
ments to do so. 
A. Neither Mr. Nailor nor myself either urged him or offered 
him any inducements to testify. 
| M. TRIMBLE. 


Subscribed and sworn to before me this 3d day of November, 1880. 
MARION DORIAN, 
[NOTARIAL SEAL. | Notary Public. 


Adjourned until—. 


Exuisit C. C. No. 10. (Filed Ja... 14, 1881.) 


DisTRICT OF COLUMBIA, 88: 
C. M. Hammett, being duly sworn, says that he is a physician in 
active practice, residing at No. 644 “IF” St. S. W., in the city 
i344 of Washington, D. C.; that he was acquainted with Allison 
Nailor, Sr., deceased ; that he was first called to prescribe for 
him in the month of April, 1874, and that he attended him _ pro- 
fessionally thereafter and had every opportunity of judging of his 
mental condition; that in the opinion of this deponent said Allison 
Nailor was a man of sound mind and entirely competent in all re- 
spects to manage his own affairs; that from his frequent opportuni- 
ties of judging thereof, had the contrary been the ease, he would 
have known it; that on one occasion, in July, 1878, he directed that 
the medicine he prescribed for him should be taken in one 
1345 oz. of brandy three times daily; that this deponent never 
saw the said Allison Naylor under the influence of liquor ; 
that in his opinion, based on his professional attendance, said Alli- 
son Naylor was a man of clear mind and judgement. 


C. M. HAMMETT, M. D. 


Sworn to before me this 7th day of March, 1879. 
| A. KE. L. KEESE, 
[NOTARIAL SEAL. | Notary Public. 


1346 Order Approving Appeal Bond and Directing Money to be De- 
posited with the Clerk. (filed May 4, 1883.) 
In the Supreme Court of the District of Columbia. Equity. 
R. D. NArmor & Others ) 
| v. ' No. 6658. 

CATHARINE CONLEY. j 
This day the defendant, Catharine Conley, presented to the court 
for approval a bond for costs on her appeal to the Supreme Court of 
the United States signed by herself and John Patch, as surety, who 
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deposited with the clerk of the court four hundred dollars in money 
belonging to said Patch, to be held by said clerk as collateral 
1347 security for the payment of any liability on said bond, said 
money to be held by the clerk in the registry of the court 
until the further order of the court. Complainants’ counsel having 
been duly notified of this application and — thereto, it is, 


‘this 4th day of May, 1889, ordered that said bond be received and 


approved, and said money deposited with the clerk, as aforesaid. 
By order of the court approved. 

D. K. CARTTER, 
Ch’f Just. 


1348 Appeal Bond. (Filed May 4, 1883.) 


In the Supreme Court of the District of Columbia, the 4th day of 
May, 1883. In thi 


RacuHet D. Nattorx, WASHINGTON T. NAILOR, ) 
Matthew Trimble, and Lizzie Trimble, his | 
Wife: James W. Clarke, and Frances.-| 
Clarke, his Wife, Complainants, 

US. 


CATHARINE CoNLEY, Defendant. 


| cerns: : 
| No. 6658. In Error. 
| 


Know all men by these presents that we, Catharine Conley and 


John Patch, are bound unto the above-named complainants in the 


sum of four hundred dollars, to be paid to the said above-named 
complainants, their executors, or administrators, to which payment, 
well and foals to be made, we bind ourselves, and each of aa jointly 
and sever: lly, and our and each of our heirs, executors, and admin- 
istrators firmly by these presents. Sealed with our seals and dated 
this 4th dav of May, 15888. 

Whereas the above-named defendant, Catharine Conley, has prose- 
cuted an appeal to the Supreme Court of the United States to 
reverse the decree rendered in the above suit by the said supreme 
court of the district of Columbia on the 28d day of February, A. D. 
1882: Now, therefore, the condition of this obligation is that if the 
above-named defendant, Catharine Conley, shall prosecute her said 
appeal to effect, and answer all damages and costs if she shall fail to 
make good his plea, then this obligation shall be void; otherwise the 
same shall be and rem:in in full force and virtue. 

her 

CATHARINE x CONLEY. [sgEAt.] 
mark. 

JOHN PATCH. [SEAL. | 

Sealed and delivered in presence of— 


ALBERT HARPER. 
‘Witness as to the mark of Catharine Conley: 
ALBERT HARPER. 


I hereby waive service of the citation on appeal. | 
COOK & COLE, 
Sol’rs for Compl’ts. 


OB BILLETS PRL AG ALIVS PLP ADEA END EA OAT RA TENE RA A 
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By order of the court approved. 
7 | D. K. CARTTER, 
Ch’f Just. 
1349 Stipulation Waiving Citation. (Filed May 5, 1885.) 
In the Supreme Court of the District of Columbia. 
R. D. NAILor e¢ al. ) 
ei » Eq., 6658. 
CATHARINE CONLEY. 

[t is hereby agreed that the citation to the complainants on the 
appeal to the United States Supreme Court by the defendant may 
be waived and dispensed with without prejudice to the defendant ; 
but this is without prejudice to the right of complainants to move 
to dismiss the appeal upon other grounds, if they be so advised. 

| COOK & COLE, 
For Complainants. 
._ 13850 AUTHENTICATION OF RECORD. 
Clerk’s Certificate. 
CLERK’s OFFICE, 
SUPREME CouRT OF THE District oF COLUMBIA. 

I, Return J. Meigs, clerk of the said court, do hereby certify that 
the writings annexed to this certificate are true copies of originals 
on file and of record in said office, and that said originals. together, 
constitute the record of the proceedings of said court in this cause. 
Said writings annexed are in three volumes, and consist of 1349 
pages. 

Witness my hand and the seal of said court this 5th day of May, 
1883. | 

[Seal Supreme Court of the District of Columbia. ] 
Rk. J. MEIGS, Clerk, 
By R. J. MEIGS, Jr., Assistant Clerk. 
Justice’s Cert ificate. 

i David K. Cartter, chief justice of sald court, do certify the fore- 
going attestation by Return J. Meigs, clerk of the said court, to be 
in due form. 

Witness my hand and seal this 5th day of May, 1883. 

D. K. CARTTER, [seat] 
Chief Justice. 
Clerk’s Certificate to Justice’s Official Character. 

I, Return J. Meigs, clerk of said court, hereby certify that David 
K. Cartter, whose genuine signature is subscribed to the foregoing 
certificate, was, at the time of signing and attesting the same, chief 
justice of said court, duly commissioned and qualified. 

—— = 
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Witness my hand and the seal of said court this 5th day of May, 
1883. - 
[Seal Supreme Court of the District of Columbia. ] 
%. J. MEIGS, Clerk, 
.. J. MEIGS, Jr., Assistant Clerk. 


By 


Endorsed on cover: District of Columbia supreme court. No. 
223. Catharine Conley, appellant, vs. Rachel D. Nailor, Washing- 
ton 'T. Nailor, Matthew Trimble, and Lizzie Trimble, his wife, James 
W. Clarke, and Frances Clarke, his wife. Filed 5th May, 1888. 


9 NAN ERS RA NERO FUSE i 8 int De re Rb 


‘ 
~ -_ —* 


eR INGE oe 
+ OPT Vereen me mR ee a. , 


Supreme Court of the tl. od 


OcToBER ‘TERM, 1885 


nc 


CCATHERINE CONLY. 
Appellant, 


RACHAEL ID). NA1Lor, W ASHING- 
TON 'T. NatLor, MATTHEW TRIM- 
BLE and Lizzie TRIMBLE,his wite, 
JAMES W. CLARKE and FRANCES | 
M. CLARKE, his wife, | 


APPEAL FR OM THE SUPREME COURT OF THE 
DISTRICT OF COLUMBI] A. 


CERTIORARI RECORD. 


‘) 


You, therefore, are hereby commanded that searching 
the record and proceedings in said cause, you certify 
what omissions, to the extent above enumerated, you 
shall find to the said Supreme Court of the United States, 
so that you have the same together with tliis writ before 
the said Supreme Court forthwith. | 

[SEAL] MORRISON R. WHITE, 

Chicf Justice of the Supreme Court | 
of the United States. 
The 6th day of April A. D. 1886 
JAMES H. McKENNEY, 
Clerk Supreme Court U. S. 


IN THE SUPREME COURT OF THE DISTRICT OF COLUMBIA. 


{. Rk J. Meigs, clerk of the said court, do herebv certify 
in return to the writ of certiorievi from the Supreme Court 
of the United States in the case of Rachel D. Nailor, Wash- 
ington T. Nailor, Mathew Trimble and Lizzy Trimble 
his wife,and James W. Clarke and Frances M. Clarke, his 
wife, complainants, and Catherine Conley, defendant, 
Equity No. 6658, lately pending in the said Supreme 
Court of the District of Columbia, and moved by ap- 
peal to the Supreme Court of the United States; said 
writ bearing date on the 6th day of April, 1886, that in 


compliance with mandate of said writ. I have search- 


ed the records of said Supreme Court of the District of 
Columbia in the cause aforesaid, and find, and so certify 
chi 


that the original pleadings and papers filed in said court 
in the case of Rachel D. Nailor, against Allison Nailor, 
Equity No. 3282, mentioned in said writ, are not now on 
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file amongst the records of said court, but the same have 
been lost or mislaid and cannot be found. But.there are 
on file in said court in the record of the cause first above 
mentioned, printed copies of said original pleadings and 
papers in said cause mentioned, 3282, used at the argu- 
ment of that cause and of the cause first above men- 
tioned in the Court in General Term, and copies of the 
proceedings and abstract from the Special Auditor’s re- 
port made from said printed copies. together with copies 
of such of the orders made by the Court in said cause 
and now remainiag on record in the minutes of said 
eourt, and such of the docket entries made therein as 
were selected by the counsel on whose motion the said 
writ of certiorari issued, are returned herewith. The 
original papers in the case of Allison Nailor, Jr., against 
Allison Nailor, Sr. and others, Equity No. 6387, in said 
Supreme Court of the District of Columbia, are still on 
file in said court, but copies thereof are not returned 
herewith by instructions of the said counsel, on whose 
motion said writ was issued. 

In testimony whereof I have hereunto affixed my hand 
and the seal of the said court this 7th day of April, 1886. 

R, J. MEIGS, Clerk, 
By M. A. CLANCY, Assistant Clerk. 
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PETITION. 
IN THE SUPREME COURT OF THE DISTRICT OF COLUMBIA. 


RacHEL Nattor, Petitioner, ) 
Vs. , No. 3282. liquity, 


Azison Nartor, Defendant. \ 


To the Honorabl the Suprem Court of the District of Co- 
lumbia, holding an Equity Court for said District. 


The petition of Rachel Nailor respectfuliy shows:— 

1. That she is a resident of the city of Washington, in 
the District of Columbia, and has been such resident for 
upwards of thirty-five years which have elapsed next pre- 
ceding the filing of this petition. 

‘2. That the defendant, Allison Nailor,is alsoa resident 
of the said city and District, and has been such for up- 
wards of thirty-five years. 

3. That the peitioner is the wife of the said defendant, 
Allison Nailor, and by her maiden name of Rachel D. 
MoJand was married to him on or about the 23d day of 
April, A. D. 1835, by the Rev. Mr. Tibbets, at the resi- 
dence of her mother, in Montgomery county, in the State 
of Maryland, and has children by him now living, namely: 
Allison Nailor, Jr., aged about thirty.seven years; Wash- 
ington Nailor, of the age of about thirty years; Lizzie 
Nailor, now the wife of Mathew Trimble, of the age 
of about twenty-eight years; and Frances Marion Nailor, 
now the wife of James Wright Clarke, of the age o 
about twenty-three years. 

4. That the said defendant, Allison Nailor, after hav 
ing lived with the petitioner for upwards of thirty-five 
years, did, on or about the month of November, A. D. 
1870, wantonly and without just cause or provocation of 
any kind, desert and abandon the petitioner and absent 


himself from the house which had been their home for 
many years; and for the full uninterrupted space of two 
years and upwards, to wit: forthe period of two years 
and six months next elapsed prior to the filing of this je- 
tition, has willfully deserted and abandoned the petition- 
er, and has persisted continuously in such wilfull deser- 
tion and abandonment; and during such period he has 
not been within their home aforesaid, nor has he visited 
the petitioner, norhashe cohabited with her, nor has he 
in any manner discharged the duties incumbent on him 
as the husband of the petitioner, during said period; and 
the petitioner blieves that it is his firm purpose and de- 
termination to abandon her permanently and forever. 

5. That the petitioner earnestly avers and protests that 
she has given no cause to the defendant for such deser- 
tion: and that she has always, according to the best Of 
her knowledge and ability, conducted herself as a faith- 
ful wife in her marital relations. 

6. That during such period of two years and upwards, 
for which such wilful desertion and abandonment have 
continued, the defendant has neglected and refused to 
furnish to the petitioner the means of procuring the ne- 
cessaries of life, notwithstanding that he is in the re- 
ceipt of an annual income of upwards of fourteen thou- 
sand dollars derived from the real estate owned by him 
‘in the city of Washington and elsewhere; that she has, 
indeed, at various times received from him some small 
sums of money through a-‘servant sent by ber in her ne- 
cessities: that she has received some small sums also from 
Washington Nailor aforesaid, the son of petitioner and 
defendant, out of rents collected by the said Washing- 
ton Nailor for the defendant; but the defendant has re- 


moved the said Washington Nailor from his agency as 
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collector of such rents on account of the payment by him, 
the said Washington Nailor, of such sums to the petition- 
er, and has notified his tenants to pay rent to no one but 
himself or upon his direct order; that said sums of money 
so received by the petitioner were and have been wholly 
inadequate and insufficient to supply the reasonable 
wants and necessities of the petitioner; and she has been 
compelled to borrow money from the aforesaid) Wash- 
ington Nailor in order to procure for herself the common 
necessities of life. 

7. That the petitioner has received no money or means 
whatsoever from the defendant during the last six months; 
and, on or about the 22d day of October, A. D. 1872, the 
said defendant caused an advertisement to be inserted in 
one of the newspapers of the city’of Washington afore- 
said, wherein he forbade all persons from trusting any 
one on his account; and stated that he would pay no bills 
contracted by any other than himself, thereby intending, 
as the petitioner believes, to prevent the petitioner from 
obtaining the necessaries of life by means of the credit 
to which she was justly entitled as the wife of the de- 
fendant. A copy of said advertisement is annexed here- 
to, marked “ Exhibit B,” and miade part hereof. 

8. That the defendant, on the 30th day of October, A. 
D. 1872, and at various other times during the aforesaid 
period of two years,and upwards for which his desertion 
of the petitiouer has continued, committed adultery 
with one Kate Conley or Connelly, at a house on Four 
teenth street southwest, in the said city of Washington, 
belonging to said defendant; that, for the said period or 
a great part thereof, the defendant has lived, and yet 
continues to live, in a state of adultery with the said 
Kate Conley or Connelly, who, in the neighborhood of 
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aid house, where they have been and are now so living 
together, is known hy his name, to-wit: by the name of 
Mrs. Nailor, to which appellation the petitioner alone is 
properly and justly entitled; and the said Kate Conley 
or Connelly claims to have achild by the said defendant. 
And the said defendant while refusing and neglecting to 
provide for the wants of the petitioner, has supported or 
contributed to support the said Kate Conley or Con- 
nelly, and has taken the carriage horses, formerly used 
by the petitioner, and has given them to the said Kate 
Conley or Connelly, and has paid the debts of the said 
Kate and the frequent fines imposed on her by the Po- 
lice Conrt, wherein she has been several times arraigned. 
And the petitioner charges and avers, that such adultery 
aforesaid was committed without the consent, connivance, 
privity or procurement of the petitioner; and that, after 
the discovery thereof, the petitioner has not in any man- 
ner, voluntarily or otherwise, cohahited with the defend- 
ant. 

9. That during the aforesaid period of two years and 
upwards, the defendant has become and has continued to 
to be an habitual drunkard, and has been almost contin- 
uously kept ueder the influence of liquor‘and in an ir- 
toxicated condition by the said Kate Conley or Con- 
nelly; and by means of his intemperance and of her in- 
fluence over him, the said Kate is wasting, dissipating 
and squandering his estate and his pecuniary resources. 

10. That the defendant had always been kind and con- 
siderate to the petitioner until he became habituated, as 
aforesaid, tothe use of ardent spirits and fell into dissi- 
pated and dissolute habits of life; and the petitioner, in 
epnsideration of the many years during which they had 
lived happily together, and for the sake, also, of the 
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honor of her children, has been exceedingly reluctant and 


unwilling to institute any proceedings against him, and 


now files this petition only because her wants and her 
miseries have become unendurable. 

11. That at the time of her marriage with the defendant 
the petitioner had considerable means,amounting to about 
three thousand dollars or upwards, which she gave to the 
defendant, who was not then wealthy and thereby greatly 
aided him to acquire the wealth of which he has since be- 
come possessed ; that to the best of her knowledge and abil- 
ity she has always been prudent, judicious, industrious,and 
economical in the management of their household, and 
has given personal attention to her housework; that the 
children aforesaid of the defendant and petitioner have 
have all become prosperous in life; that, as she honestly 
thinks, the petitioner bas always demeaned herself as a 
faithful, affectionate, and dutiful wife to the defendant, 
and asa kind and considerate mother to his children; 
that she does not wish or desire that the bonds should 
be severed which have for so many years bound her and 
the detendant together; and that her sole motive in the 
institution of these proceedings 1s that, in her declining 
years when most she needs support and comfort, she 
should have some provision made for her out of the es- 
tate of her husband which she aided him to accumulate 
and which he is now engaged in dissipating. 

12. That the defendant has real estate, situated mostly 
in the city of Washington and the Distriet of Columbia, 
but partly also in Montgomery County, in the State of 
Maryvland,—of which real estate an imperfect and incom- 
plete schedule is hereunto annexed, as part of this peti- 
tion, marked “ Petitier’s Exhibit A:” that the assessed 
value of such real estate is about ore hundred and ‘tifty 
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thousand dollars ($150,000,) and its real value is much 
greater; that the annual income derived by the defend- 
ant from the said real estate is about $14,000 or $15,000; 
that, with prudent and judicious management, which the 
defendant 1s now either unwilling or incapable to bestow 
upon it, the said real estate, as the petitioner is advised, 
should realize un annual income of $20,000 or $25,000; 
that the petitioner does not know what amount of per- 
sonal property the defendant has, and that she is advised 
that his real estate aforesaid is of about the value of 
$300,000. 

Wherefore the petitioner prays as follows: 

1. That the said Allison Nailor be made a party hereto 
as defendant, and be served with all proper process, and 
he required to answer this petition. 

2. That a separation from said defendant, known as a 
divoree from bed and board, TaV he cranted to this pe- 
titioner by a decree of this Honorable Court. 

3. That such permanent alimony or provision out of 
the estate of the defendant May be allowed to the peti- 
tioner and deereed to be paid to her by the defendant, 
as to the court may seem just, proper and reasonable, in 
view of the circumstances of the defendant and of the 
petitioner; and that such alimony may be made a lien on 
the real estate of the defendant, or that such portion of 
said real estate should be set apart for the use and sup- 
port of the petitioner,as to the court may seem right and 
just in the premises. 

4. That the defendant may be enjoined and restrained 
from selling, disposing of, or in any manner incumbering 
his said real estate, or any portion thereof, during the 
pending of this suit, so as to deteat or elude the peti- 


tioner’s just rights and claims in the preinises. 
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5. That such alimony pendente lite, and such reasonable 
sum to enable her to prosecute the present litigation, as 
to the court may seem right and just, may be allowed to 
the petitioner; and that it may please the court forth- 
with to pass an order requiring the defendant to pay to 
the petitioner or to her solicitor without delay such ali- 
mony pendente lite, and such reasonable sum for the ex- 
penses of this suit. | 

6. That the petitioner may have such further and other 
relief as to the court may seem proper in the premises 
and the nature of the case may require: 

RacueL D. NAILor. 
hk. T. MERRICK, 
Solicitor and of Counsel for Petitioner. 

f do solemnly swear that I have heard read the above 
petition signed by me, and know the contents thereof, 
and that the facts therein stated upon my _ personal 
knowledge are true, and that the facts therein stated, 
upon information and belief, I believe to be true. 

RAcHAEL D. NaAILor. 

Subseribed and sworn to before me this second day of 


June, A. D. 1878. 
Tuomas J. MYERS, 


Notary Public. 


ANSWER. 

In the Supreme Court of the District of Columbia. 

RACHEL NAILOR oo 
Vs. > No. 8282. Doc. 12. Equity. 
ALLISON NAILOR. § 
The answer of Allison Nailor, deferdant, to the petition of the 
said Rachel Nailor, petitoner. 

This defendant, saving and reserving to himself all 

and all manner of benefit or advantage of exception or 
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otherwise that may be had or taken to the errors, un- 
certainties and imperfections in the said petition con- 
tained for answer, thereto answering, says: 

1. This defendant admits that the said petitioner is a 
resident of the city of Washington, in the District of 
Columbia, and has been such for upwards of thirty-five 
years. | 

2. This defendant admits that he is also a resident of 
the said city and District, and has been such for upwards 
of thirty-five years. : 

3. This defendant admits the marriage of the peti- 
tioner with him, the defendant. as averred and set forth 
in the third paragraph of the said petition, and that 
there are now living four children born to them of the 
said marriage, of the name: and ages respectively as 
mentioned and specified in the said third paragraph of 
the petition. 

4. This defendant denies that he did on or about the 
month of November, 1870, wantonly and without just 
cause or provocation desert and abandon the petitioner 
and absent himself from the house which had been their 
home, and that for the period of two years and six months 
next prior to the filing of said petition, or for any other 
period. he has willfully deserted and abandoned the pe- 
titioner, and has persisted continuously in such wilful 
abandonment and desertion; and he further denies that 
he has not in any manner discharged the duties incum- 
bent upon him as the husband of the petitioner during 
the said period; and he further denies that it is or has 
been his purpose to abandon the petitioner permanently 
and forever. 

On the contrary the defendant avers and charges the 
fact to be that on orabout the month of November, 1870, 
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the petitioner ordered and commanded the defendant to 
leave the said house; having in like manner, upon fre- 
quent and repeated occasions previous thereto, so ordered 
and commanded him; that her treatment of the defend- 
ant was at that time, and for along time. previously, had 
been harsh and unkind, insomuch that she defendant was 
compelled to occupy apartments separate and apart from 
the said petitioner; that thereupon being fully convinced 
by the conduct of the petitioner, and her manifest dispo- 
sition toward him, that he could not remain peacefully 
and quietly with the said petitioner, this defendant with- 
drew from the said house, and has not since returned 


thereto, and although the said house was the property of 


the defendant he permitted the petitioner to use and oc- 
eupy the same fully and without interruption; and this 
defendant further avers and says that he has from time 
to time, and continuously since leaving the said house, as 
aforesaid, supphed the petitioner with means for her 
maintenance and support; and the defendant further 
avers and charges that he hasbeen at all times since leav- 
ing the said house desirous to return and live with the 
said petitioner, and still desires soto do; and that he has 
at various times by message through the friends and 
agents of the petitioner communicated such desire to her 
and requested permission to return, but she has never in 
any manner indicated to this defendant her willingness 
that he should so return. 

5. This defendant denies that the petitioner has given 
him no cause for sueh desertion, (as his leaving the said 
house is termed in said petition,) and again avers that 
he only left his said house upon the order of the peti- 
tioner, and because she would not allow him to remain in 


peace and quiet. 
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6. This defendant denies that during the period men- 
tioned in the sixth paragraph of the said petition the de- 
fendant has neglected and refused to furnished the peti- 
tioner the means of procuring the necessaries of life; he 
further denies that he is in receipt of an annual income 
of upwards of fourteen thousand doliars, or the one-half 
of that sum, derived from the real estate owned by him 
in the city of Washington and elsewhere. He further 
denies that he removed the said Washington Nailor from 
his agency as collector of the defendant’s rents on ac- 
count of the payment by him, the said Washington 
Nailor, of sums of money to the petitioner; and this de- 
fendant says that his employment of said Washington 
Nailor to collect his, the defendant’s, rents was only 
temporary, and was occasioned by the defendant’s feeble 
health and inability to attend personally to such collec- 
tions, and that the termination of such employment and 
agency was not for any reason alleged in the said peti- 
tion, but for reasons totally and entirely different. And 
the defendant further says that since leaving his said 
house, as hereinbefore stated, he has furnished to the pe- 
titioner adequate means and supplies for her com, 
fortable support; that she has at various times returned 
or refused to accep! supplies and provisions which the de- 
fendant has sent or caused to be sent to her, stating to 
this defendant’s agents and messengers that she did not 
want anything more from him. 

This defendant avers that he has at all times prompt- 
ly responded to the petitioner’s: demands for means, 
sometimes borrowing money to send her in response to 
such demands, and that he is now willing, as he has al- 
ways been, to provide the petitioner with a decent and 


comfortable support. 
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7. This defendant denies that the petitioner has re- 
ceived no money or means whatsoever from him, this de- 
fendant, during the last six months. He admits that he 
caused an advertisement to be inserted 1n one of the 
newspapers of the city of Washington forbidding all per- 
sons from trusting any one on his account, but denies 
that he thereby intended to prevent the petitioner from 
obtaining the necessaries of life, as alleged in the said 
petition ; and this defendant says that as he has been 
at all times and now is ready and willing to furnish and 
supply to the petitioner the requisite means for her com- 
fortable support it has not been necessary that she should 
procure anything upon credit, and as this defendant does 
not desire to incur debts himself he does not wish others 
to incur or codtract debts for him or in his name, and 
claims for himself the privilege and the right of making 
all purchases for which he has to pay. He further says 
that he cansed the said advertisement to be published in 
order to prevent parties claiming to be his agents, or to 
to have authority from nim, from contracting debts in 
his name and upon his credit and account. 

8. This defendant denies that on the 30th day of Oc- 
tober, 1872, and at various other times, as alleged in the 
said petition, or at any time, he, the defendant, has com- 
mitted adultery with one Kate Conley or Conneliy at a 
house in Fourteenth street southwest, in the said city of 
Washington, belonging to this defendant, or at any other 
place, or that he has lived and still continues to live in a 
state of adultery with the said Kate Conley or Connelly, 
or that the said Kate Conley or Connelly is anywhere 
known by his name, to wit: the name of Mrs. Nailor, or 
that the said Kate Conley or Connelly claims to have a 
child by the defendant, or that while refusing or neg- 
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lecting to provide for the wants of the patitioner he has 
supported or contributed to the’support of the said Kate 
Conley or Connelley except by the payment to her of 
room rent for room occupied by this defendent as here- 
inafter stated. 

This defendant emphatically denies that he has taken 
the carriage horses formerly used by the petitioner and 
given them to the said Kate Conley or Connelly, or that 
he has paid the debts of the said Kate or fines imposed 
upon her as alleged in the said petition. 

This defendant says that after being driven by the pe- 
titioner from his home, as hereinbefore stated, he sought 
lodging in the vicinity of the places of bis sons, and his 
own former place of business, and procured such lodgings 
in the house occupied by the said Kate Conley, for which 
lodgings he has regularly paid her. 

9. This défendant distinctly denies that during the 
aforesaid period of two years-and upwards he has be- 
come, and has continued to be, an habitual drunkard, or 
that he has been at any time kept under the influence of 
liquor and in an intoxicated condition by the said Kate 
Conley or Connelly, or that the said Kate is in any man- 
ner or to any extent wasting, dissipating and squander 
ing his estate and his pecuniary resources. This defend- 
ant says that the charges contained in the ninth para- 
graph of the said petition are wholly and scandalously 


© 


untrue, and have no foundation whatever in fact. 


10. This defendant denies that he has become habit- 
uated to the use of ardent spirits and has fallen into dis- 
sipated and dissolute habits of life, and he avers and 
charges the fact to be: that at all times, both before he 


was driven from his home, as aforesaid, and since that 
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time, his treatment of and conduct towards the peti- 
tioner has been kind and-considerate. 

This defendant believes, and so believing, avers that so 
far from the petitioner being reluctant and unwilling to 
institute proceedings against her, she fully intended to 
compel him by her harsh and unkind treatment to leave 
his home, and thereupon to claim such leaving as a vol- 
untary abandonment and desertion upon his part, and 
make it the ground for a petition for divorcee or separa- 
tion, as she has done, and that the institution and prose- 
cution of the proceedings is but the execution of such in- 
tention and of the plans conceived by her when she un- 
dertook to drive this defendant from his home as afore- 
said. , 

11. This defendant denies that at the time of her 
marriage with him the petitioner had means amounting 
to about three thousand dollars and upwards, which she 
gave to the defendant ; on the contrary, this defendant 
says that at the time o: the said marriage the petitioner 
was not,so far as he knew, possessed of any means what- 
ever; that she had not sufficient means to procure her 
marriage wardrobe, and he, the defendant, contributed 
largely to the purchase of the same. He denies that the 
petitioner, by the contribution of means and otherwise, 
aided him to acquire the wealth of which he has since 
become »ossessed ; on the contrary, he says that such 
means or preperty as he has acquired have been solely 


the result of his industry and economy, unaided by any 


one. He, further answering, says: that the said sons of 


the petitioner, and himself have, through and with the 
aid and assistanee of the defendant, become established 


in prosperons business, and that he has also given to 


each of their said daughters a comfortable home, with 


‘ 
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other material aid and advancement ; and for a further 

: answer to the eleventh paragraph of the said petition, 
this defendant refers to the statements, charges, and 
averments hereinbefore made and expressed. 

», 12. This defendant denies that he is possessed of real 
estate to the extent charged in the said petition, or that 
the annual income derived by him from such real estate 
is about $14,000 or $15,000, as alleged, or the one-half of 
that sum. He denies that the assessed or real value of 

| the real estate owned by him is as charged in the said 
petition, or that it, approximates thereto, and he says 
that he does prudently aud judiciously, to the best of his 
ability, manage the said estate, and does realize there 
from all that it can be made to yield. | 

| And further answering the said petition, this defend- 

’ -ant say: that he is, and at all times has been, willing to 

: allow and afford to the petitionet a reasonable, proper, 

— and comfortable maintenance and support, and that his 

| willingness in this regard has been and is well known to 

; the petitioner, bnt she has treated his offers and mes- 

sages with refusal and contempt. 

And this defendant further says that he has been at 
all times since his separation from the petitioner, as 


aforesaid, willihe and desirous to return and live with 


her, and he has caused her to be so informed. 

And this defendant further says that the petitioner 
-annecessarily, and without just cause, has undertaken to 
incur and contract debts on account of this defendant 


and in his name, and has instigated and encouraged suits 


| and proceedings at law against him to compel him to pay 
“i for articles purchased by her, or for her, withont his 
knowledge or consent and contrary to his Known wishes, 


and which articles were not necessary for the reasonable 
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comfort or support of the petitioner; and this defendant 
charges that the said conduct of the petitioner has been 
principally with a view to vex, harass, and annoy this de- 
fendant. 

And having fully answered the said petition, this de- 
fendant prays that each and every of the prayers of the 
petitioner be denied, and that he, this defendant, be 
hence dismissed with his reasonable costs, Xe. 

Jas. T. PAYNE, 
Solicitor for Defendant. 
District oF CoLUMBIA, ss: 

I do solemnly swear that I have read the above and 
foregoing answer, and know the contents thereof, and 
that the matters and things therein stated, as of my own 
knowledge, are true, and those stated upon information 
and belief I verily believe to be true. 
: ALLIsonN NAgLor. 

Subscribed and sworn before me, this 13th day of Sep- 
tember, 1876. 

[SEAL ] A. E. 8, Keess, J. P. 
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IN THE SUPREME COURT OF THE DISTICT OF COLUMBIA, 


| | 
N . ' + - ' a] ee . . 
Nailor, ann D ‘' Fordivorceamen |) Complainant’sso- | Defendant’ ssolici- 


| et thora and ali- licitor, R. J. | 
I Nailor. : en | mony. | Merrick. | tor,J.G, Payne. 
ge eiiiielilidestui siesta Fe Sas a a 
1873, June 19 Bill—order to file, &e.: filed. 
“ exhibits to, A and B. 
i Spa. to answers and copy issued. 
+6 6 sc returned; sum’d 
def’t June 19, 1873. 
Alimony—motion for filed. 
6 < hearing on fixed 
June 25, 1873, at 
LO a.m... OMe 8 
p. 306. ) 
ee ‘ é. and copy issued for 
services on def’t. 
$f o returned, ‘served 
on def’t June 19, 
1873.” 
25 as $100 per month ordered and 
$200 expenses’ litigation. 
(M. 7, p. 866, and copy. on 
July 3 « affidavit by marshal as to se 
vice of order—jurat. 
sf attachment for ordered. (Min, 
f, p. 3389.) 
. attachmeut for and copy iS- 
> sued. 
11 oa attachment for returned, *' at- 


tached as per schedule July 
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11, 1873,’ and schedule 
filed. 
Sept. 38 Appearance of defendant by James G. 
Payne—ordered. (O. B. 38, p. 323) 
Oct. 9 Attachment vs. defeidant—application 
for filed. 7 
10 Rule on defendant—ordered (Min. 7, p. 
470) for alleged contempt. 
Rule on defendant and copy issued. 
17 Answer to bill by defendant—filed and 
appearance of J. G. Payne. 
28 Rule on defendant—returned, “ not to be 
found, Oet. 27, 1873.” 
Rule on defendant—ordered re-issued. 
Re ay 
Rule on defendant—re-issued and copy. 
1873, Oct. 31 Answer—Motion of Complt to strike out 
—tiled. 
Allowance to complt. and expenece p. 315 
-order to issue fi fa fir M. 
a 7. S.to complt. and expenses, 
fi fa issued to wit: $700. 
Injunction as prayed in Bill—order to is- 
sue—M. 7 p. 515. 
“ as prayed in bill and copy is- 
sued. 
Nov. 1. Replication filed. 
8. Spa ad test—behalf of complt—issued to 
5 witnesses and pricipe filed. 
Injunction—returned—served Nov 8, ’73. 
4 Spa to testify—issued Nov: 3, ’73-ret’d 
Sum/’d all except wife of A. Nailor, Jr. 
7 Spa to testify behalf of Complt.—issued to 


Dec. 16 


ee) 


Mar. 27 


June 10 


July ( 


Nov. 7 


1875. Feb. 23 


27 


witnesses (12) and precipe (2). 

Spa to testify behalf of complt—returned. 
Sum/’d all (both). 

Time for taking testimony extended for 
30 days—m 8 p 13. 

Spa to testify on behaif complt—for wit-— 
nesses. 

Certificate Clerk (2) to Wm. Pettibone 
and Patrick Sullivan behalf of Complt. 
issued and entered. 

Time for taking testimony extended 30 
days from date—by consent—m 8 p. 
Spa ad, teste behalf complt—issued and 

precipe filed. ? 

Depositions (16) behalf of complt. and 
exhibits A & B. 2 pekgs. 

Special Auditor’s Report —Filed. 

Divorce. w mensa et thoro,—decreed—and 
alimony ($16,000) per annum—M—8 
p., 174: 

Appeal by deft. to General ‘T’erm—or- 
dered—O. B. 4 p. 165. 

Alimony Sequestration for—provided— 
payment not made by 20° inst.—M. 8: 
p. 214. 

Alimony Sequestration, writ of—issued. 

Decree General Term-reversing decree. 
Special term, July 7, ’74 and remanded 
vause, 2 M., G. T., p. 377. 

Injunction to restrain defendant from 

selling or otherwise disposing 
of house No. 306 12th st. Sq. 


293, petition of sequestration 
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for, filed, and copy issued. 
24 66 Returned, “Served on Allison 


‘s 


Nailor, February 25, ’75. 


1876. “ 14 Decree 2d. Divorce a mensa et thoro and 
for alimony. $8,200 per annum. M. Aa 
| 10—p. 853 & copy. 


| 1877. April 11 Alimony reduced from $1600 to $1200 
per annum, discharging sequestration, 
&e., &c., on terms. M. 12, p. 17. 
Bond of Allison Nailor to secure alimony 
at $1200 per year and payment of 
taxes &c., with deed. 


IN THE SUPREME COURT OF THE DISTRICT OF COLUMBIA. 
Filed October j1st, L878. 


RACHEL NAILOR 
US. $282 Equity Docket 11. : 
ALLISON NAILOR 


On motion of complainint’s solicitor, it is this 31st 
day of October, A. D 1873, ordered by the Court, that a 
Jjieri facias issue against the lands, tenements and hered- 
itaments of the defendant, to be sold to satisfy a certain 
order of decree passed in said cause on the 28th day of 
June, A. D. 1873, and that under said fieri fucias the Mar- 
shalof this court shail first sell the east half of lot No. 9, 
in Square No. 228, in the City of Washington, being the 
piemises heretofore attached, to wit: the. 11th day of 
July, A. D. 1873, under an order heretofore passed in said 
cause, and if said premises do not sell for sufficient to pay 
and satisfy said order so passed on the 25th June, 1873, 
aud the amount due in accordance therewith at the date 
of sale, then said Marshal shall proceed under said _fieri 
facias to sell any of the lands, tenements and heredita- 


23 


ments of said defendant until sufficient is realized for 
said purpose. 
A true copy, test: 
R. J. MEIGS, Clerk 
by M.A. CLANCY, Ass’t Clerk. 


IN THE SUPREME COURT OF THE DISTRICT OF COLUMBIA. 


[Filed July 7th. 1874.) 


RacHeEt D. NAIor } 
VS, ( 3,282, Equity Docket 12. 
ALLISON NAILOR. 

This cause having come on to be heard upon petition, 
answer and testimony, and having been argued by coun- 
sel and duly considered by the court, it is thereupon, this 
‘th day of July, A. D. 1874, ordered, adjudged and de- 
creed that the petitioner, Rachel D. Nailor, and the de- 
fendant, Allison Nailor, be and they hereby are divorced 
from bed and board. 

And it is further ordered, adjudged and decreed that 
the defendant pay to the petitioner as alimony for her 
support and maintenance during her life or until the fur- 
ther order of this court to the contrary,six thousand dol- 
lars per annum, in equal quarterly instalments of fifteen 
hundred dollars, upon the seventh day of the months of 
July, October, January and April, commencing with the 
day of the date hereof, and that the said annual allow- 
ance be and it is hereby made alien upon the following 
described property situated in the city of Washington, 
District of Columbia, and the rents thereof, viz., that 
part of lot numbered three (3) in square numbered two 
hundred and fifty-four, according to the ground plan of 


24 


said city contained within the following metes and 
bounds: Beginning at the southeast corner of said lot 
and running thence westwardly with the line of E street 
north thirty-two (82) feet; thence north one hundred 
(100) feet; thence east thirty-two (32) feet, and thence 
south one hundred (100) feet to the beginning; also the 
south part of lot numbered twenty-four (24) in square 
two hundred and fifty-three (258,) according to said 
ground plan, fronting twenty-two (22) feet ten and a 
half (103) inches on Thirteenth street west, extending 
with that width to the rear of said lot, being generally 
bounded on the south side thereof by the dividing line 
between lots numbered ten, eleven and twelve, in square 
numbered two hundred and fifty-eight, according to said 
ground plan, except the eastern sixteen (16) feet and 
one (1) inch of said lot numbered twelve. (12;) also lot 
numbered nine (9) in said last mentioned square; also lot 
numbered eight (8) 1n square numbered four hundred 
and seventeen (417,) according to said ground plan; also 
the following parts of Jots in square numbered two hun- 
dred and fifty-five (255,) according to said ground plan, 
viz., all of lots numbered three and ten in said square, 
except the west eleven (11) feet front thereof by the 
depth of the lots, the west fourteen (14) feet two (2) in. 
ches front of lot numbered eleven in said square by the 
depth of said lot, the west half of lot numbered two (2) 
in said square, except a portion ten (19) feet sqnare in 
the northeast corner tiiereof, that part of lot numbered 
fourteen (14) in said square contained within the follow- 
ing metes and bounds, commencing at a point on 133 
street ten feet from the northeast corner of said lot and 
running thence south twenty nine (29) feet; thence west 


seventy-two (72) feet six (6) inches; thence north twen- 


ty-nine (29) feet ; thence east seventy-two (72) feet six 
(6) inches, and that part of the east half of subdivision 
two (2) and the west half of subdivision one (1) in said 
square, contained within the following metes and bounds, 
commencing at a point thirty-six (56) feet from the 
corner of D and 1335 streets and running thence west 
eighteen (18 feet and three (3) inches, and running back 
from said D street fifty (50) feet. And it is further or- 
dered, adjudged and decreed that said petitioner shall 
have for and during her life the possession and use of the 
furniture now in said dwelling house hereinbefore de- 


scribed as part of lot twenty-four (24,) square two hun- 
dred and fifty-three (253,) where she now resides. 

And it-is further ordered, adjudged and decreed that 
the said defendant pay to the petitioner the costs of this 
suit, and that the petitioner have execution therefor and 
also for the alimony pendente lite now due; that the peti- 
tioner’s right of dower in the property of the defendant 
be retained, and that she be at liberty to apply to this 
court for any further order, direction, &c., that may be 
necessary and proper to cayry this decree into full effect. 

And is further ordered that either party may have 
leave hereafter to apply to the court for a modification 
of this decree. 

A true copy. Test: 

hk. J. MEIGS, 
Clerk. 
By M. A. CLANCY, 
Ass’t Clerk, 
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IN THE SUPREME COURT OF THE DISTRICT OF COLUMBIA. 
Filed August 13th, 1874. 


RacHEL 1D). NatLor 
By 82, Equity Docket 12. 


*Q 
VS, ; det 


| ALLISON NAILOR. 4 


The defendant having been directed by an order of 
the court made on the 25th day of June, A. D. 1873, to 
pay the complainant the sum of one hundred dollars upon 
the 25th day of each and every month during the pen, 
dency of this suit, as alimony pendente lite, and having in 
contempt of court failed to pay the said alimony or any 
part thereof, for a period of nine months from the 25th 
day of November, 1875, itis on motion of the e miplain- 
ant’s solicitor ordered, that unless the defendant pay to 
the complainant or her solicitor the sum of nine hundred 
dollars, being the amount of alimony pendente lite, due 
from the 25th day of Nov., 1878, tothe 25th day of July, 
1874, inclusive, and also the costs of this proceeding, on 
or before the 20th day of the present month, a writ of 
sequestration issue out of and under the seal of this 
Court directed to George W. Phillips, giving him full 
power and authority to enter upon all the messuages, 
lands, tenements and real and personal estate whatsoever 
of the said defendant, and to take, collect, receive and 
sequester into his own hands all the rents and _ profits 
thereof, and to detain and keep the same under seques- 
tration in his hands or pay the same in such manner and 
to such persons as the Court shall appoint until the said 
defendant shail clear his said contempt and this Court 
shall make an order to the contrary. 

And it is further ordered that said Phillips from said 
rents and profits first collected by him shall pay to the 


\ 4 


2 


complainant in this case as the same may be collected the 
sum of nine hundred dollars. 

A true copy. 

Teste: R.J. MEIGS, Clerk. 

By M. A. CLANCY, <Ass’t Clerk. 
IN THE SUPREME COURT OF THE DISTRICT OF COLUMBIA 
Filed Nov. 7, 1874. 
RAcHEL D. Nattor, nn) 
vs. ' In Equity. No. 3282. 

ALLISON NAILOoR, Defendant. \ 

This cause having been heard upon the defendant’s ap- 
peal from the decree of the special term in equity of July 
(, 1874, and the same having been argued by Mr. Peter 
for the appelant and by Mr. Merrick for complainant, it 
is, alter careful consideration thereof, ordered, adjudged, 
and decreed that the said decree be, and the same is 
hereby, reversed, and that the cause be remanded to the 


special term for further proceedings therein. 


IN THE SUPREME COURT OF THE DISTRICT OF COLUMBIA. 
Filed Feby. 23, 1875. 
RACHEL NAILOR 
‘US 3282. Equity Docket 12. 
ALLISON NAILOR. 

Upon consideration of the petition of George W. 
Phillips, sequestrator 1u the above-entitled cause, filed 
this 23d day of February, 1875, it is ordered by the 
court that an injunction be issued restraining the defend- 
ant, his agents and attorneys, from selling or in any 
manner disposing of house No. 506 Twelfth street north- 


west, in square No. 298, in the city of Washington. 
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IN THE SUPREME COURT OF THE DISTRICT OF COLUMBIA. 
Filed April 11, 1377. 
RACHEL D. NAILOR } 
vs, » 3,282. Ka. Doc. 12. 
ALLISON NAILOR. 

This cause having come on to be heard upon the mo- 
tion of the defendant for a modification of the decree 
heretofore entered in this cause on the 14th day of Feb- 
rnary, 1876, and for a reduction of alimony thereby al- 
lowed, and having’ been argued by the counsel of the re- 
spective parties, it is thereupon, this 11th day of April, 
1877, ordered, adjudged and decreed that the decree 
heretofore entered in this cause on the 14th day of Feb- 
ruary, 1876, be and the same is hereby modified, so that 
the defendant shall, from and after the Ist day of April, 
1877, pay to the complainant during their joint lives a 
yearly allowance of $1,200, instead of $1,600, as alimony 
for her support and maintenance, in equal quarterly in- 
stalments of three hundred dollars, payable on the first 
days of July, October, January and April of each and 
every year. commencing with the present year. the de- 


fendant having secured to the complainant by a sufficient 


deed, approved by the court, during the joint lives of 


herself and the defendant the house and lot known as 
the south twenty-two (22) feet ten (10) inches from 
front to rear of lot numbered twenty-four (24,) in square 
numbered two hundred and fifty-three (258,) in the city 
of Washington, and the furniture belonging to him at 
present contained in said house, and having given bond 
to pay all taxes and encumbrances existing on said house 
and lot on the Ist day of April, 1876. 

[t is further ordered that all injunctions -heretofore 


granted in this cause be and the same hereby are dis- 


PM Ra Paresh, 
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solved and vacated, and the order of sequestration here- 
tofore made in said cause be and the same hereby is va 
cated, and the sequestrator is hereby directed to place 
the defendant in possession of the sequestered property. 

It is further ordered, adjudged and deereed that the 
complainant shall pay all taxes and assessments levied on 
said house and furniture subsequent to said Ist day of 
April, 1876, and in the event of her failure to pay such 
taxes and assessments at maturity, then the defendant 
shall have leave to pay them and deduct the amount so 
paid by him from the alimony of the complainant. 

[t is further ordered that the sequestrator pay over to 
the defendant or his attorney the money now in his 
hands collected from rents of defendant’s property, after 
paying the costs remaining due and unpaid. 

A true copy. Teste : 

R. J. MEIGS, 
Cleri:. 
By M. A. CLANCY, 
Ass’t Clerk. 
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THE SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1885. 
CATHARINE CONLEY, Appellant, 
VS. 
RACHEL D. NAILOR ez ai. 


Brief for Appellant. 


W. D. DAVIDGE. 
IRVING WILLIAMSON, 
For Appellant. 
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SUPREME COURT OF Tne UNITED STAIES, 


OCTOBER TERM, 18885. 


CATHARINE CONLEY, Appellant, 
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RACHEL D. NAILOR. et al. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 


COLUMBLA. 


Brief for Appellant. 


STATEMENT OF THE CASE. 


Allison Nailor, senior, a resident of the City of Wash- 
ington, died in said city on the 6th of January, 1879. 
(Record, page 1.) During his life he was the owner of con- 
siderable real estate in said city, consisting of various houses 
and lots, and also of several valuable farms in the County 
of Montgomery, State of Maryland, and about the year 
1870, the real estate so owned and possessed by him, was 
worth the sum of one hundred and fifty thousand dollars, 
besides considerable personal property owned by him. (Bull, 
Record, p. 1.) 

During his life he executed and acknowledged three trust 
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fendant below, certain real estate situated In Sala @1lty, ana 
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also in Montgomery County, Maryland, 7m trust for the use 
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and benefit of two of his illegit imate inftant ¢ 
namely, Willie Ernest Nailor and Mary Edna Nailor. He 
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said Catharine Conley certain other ae estate in Mont- 


gomery County for her own use. (R., 2, 3.) 
‘aal pe ai BRD. pa a 74) OM 
[he first trust deed was made November 27 th, 1LovZ, 


(more than six vears before his death). and recorded May 


O74) O79 ‘D a \ es il ce } 7 } a aie 
Zith, 13/95. (is... Z.) lt: conveys the property therein 
Bet. oie ee Pera ny ae ~ ; | . ; A+] 
described. being a little lot of inconsiderable value on 14th 
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street. southwest fronting jijlteen feet on south 14th street 
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Dy a depth of one hundred feet and one-half neh, to Vata 
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taining the age of twenty-one years, or should die bef 
havit lisposed of th emises. that then th itle fee 
laving aisposed of the premises, that then tie titie In fee 
sini pie should vest absolutely in said Catharine Conley 


The second trust deed was made March 29, 1878 (more 
than nine months before Mr. Nailor’s death), and was 
recorded April 2, 1878. (Exhibit B, R., 1.) It is erro- 
neously stated in the bill that this deed bears date on the 
19th of March, instead of the 29th. (it.. 2.) The real 
estate therein deaath ibed coneists of parts of lots 11 and 12, 
in square 2a 8, in said city, fronting on D street, between 
13th and 182 streets, south of Pennsylvania averue, and 


also parts of lots 2 and 20, in square 295, in said city. The 
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On the 27th of February, 1879, the complainants below, 
llison Nailor, senior, and all his 


heirs at- law, except Allison Nailor, junior, and the hus- 


namely, the widow of A 


the court stad 
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bands of the stants heirs, filed ; 
against said Catharine Conley, alleging ; that said four deeds, 
and each of them, had been p mciaaiead by the fraud and un- 


due influence of said Catharine Conley, and that at the time 


said Allison Nailor, senior, made them, and each of them, 
he was insane, incapacitated and incompetent tomake them ; 
ant they pray that the two deeds conveying real estate sit 
uated in said city be declared null and void, and be deliv- 
ered up and cancelled, (It. 1—6.) 

The defendant below, in her answer to the 
among other things, that there was any fraud or undue in- 
fluence in the making and execution of said deeds, or either 


eee ’ wer tee 11: a 
of them. and she denies that at the time Allison Nailor. 


2: ee ] ] ty | “ ili ie . ‘ ii i 
senior, made them and each of them, he was insane, incap- 
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acitated or incompetent, but, on the contrary, she avers that 
at the time each was executed he was in possession of all 
his faculties, and entirely competent to enter.into the most 
binding contracts, and that they were made at his own sug- 
gestion, and were not proposed, demanded, or procured by 
any representations, fraud, undue influence or dt ress on the 
part of the defendant. (R., 17—-21.) She further avers that 
at Mr. Nailor’s solicitation, she first departed from the 
paths of virtue, and had by him four children. (R., 13.) 
The defendant further says that no decree of binding force 
can be passed in the cause, as Allison Nailor, junior, one of 
the heirs at law, is not a party to the cause, and she prays 
that she may have the same benefit and advantage as 
though she had demurred to the bill. (R., 21.) 

On the 19th of April, 1879, issue was joined on the bill 
and answer. ip = 

On the 14th of January, 1881, after the testimony in the 


eause was closed on both sides. and the cause calendared for 
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hearing (R., 22). the complainants below filed a petition for 
leave to amend the bill, and the court, on the same day, 


oy ’ 2 | ]. - SPs Pe s erarensa 
granted leave to amend by making Allison Nailor, junior, 
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(one Of the heirs) a party, and to amend the prayer of the 
bill so as to pray for the setting aside and annulling all the 


deeds mentioned in the bill, and accordingly, on the same 


} 
| 


day, the amendments allowed were filed by the complain- 
antec>. £00; Sam, } 

On the same day, January 14th, LSS1. Z llison Nanlor, OP: 
filed his answer to the bill and its amendments, a leging that 
he claimed no interest in the property in controversy, as he 
had during the life-time of his father received advance- 
ment, which advancement, he had since his death elected 
to retain, and he disclaims all right and interest as an heir- 
at-law. . 20, 24.) 

At the uary Special Term, 1881, the cause came on 
ae ai on the 26th of January, 1881, the Court 
in Special Term passed a decree adjudging that the deed 
made by Allison Nailor, Sr., to the defendant, Catharine 
Conley, in trust for the child mentioned therein as Willie 
Kirnest Nailor, bearing date on the 27th day of November, 
1872, and the three deeds made by the said Allison Nailor 
Sr., to the said Catharine Conley on the 29th day of March 
1878, one for her own benefit, one in trust for the child 
mentioned therein as Willie Ernest Nailor, and the other 
for the benefit of the child mentioned therein as Mary Edna 
Nailor, be, and each, and all of said deeds are hereby de- 
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clared illegal, null and void, and set aside and held for 
naught. (R., 25.) The Court further ordered and adjudged 
that the said Catharine Conley do within thirty days from 
this date make, execute, acknowlege, and deliver to the 


Vashington T’. Nailor, Lizzie Trimble, and 


complainants, \ 
Frances M. Clarke, two quit-claim deeds, one embracing the 
real estate mentioned in the bill situated in Washington, 


District of Columbia, and the Ot he r embr acing the re al esti ate 


> 
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mentioned, situated in the County of Montgomer ry and State 

Maryland, conveying to said complainants all the right, 
title and interest which she had or has in said real estate 
by virtue of said deeds, and in case the said Catharine Con- 
ley shall fail to make and deliver such deeds within the 
thirty days aforesaid, then Chas. C. Cole, who is hereby ap- 
pointed trustee for the purpose, is hereby authorized and 
direeted to make such oe on behalf of the said 
Catharine Conley. (R., 25. | 

rom this decree, the medias appealed to the court in 
Genera! Term, which appeal was allowed. (R., 26.) 

The cause was heard in the General Term upon he ap- 
_and the court in General Term rendered the following 


peal, 


final decree: 


“This cause came on to be heard at the present term, 
and was argued by counsel; whereupon, upon considera- 
tion thereof, the court here is of opinion that there is no 
error in the decree of the said Special erm appealed from, 
of the 26th day of January, 1881, but that so much of said 
decree as directs the defendant to reconvey said property, 
menuoned therein, and appointing a trustee to make such 
conveyance in case of her failure to do so, is unnecessary. 

“Jt is, therefore, this 23rd day of February, 1882, or- 
dered, adjudged, and decreed that said decree be, and the 
same is hereby modified by striking therefrom said require- 
ments. 
And it is further ordered, adjudged and decreed that 
the said decree so modified and the same is hereby, af: 
firmed with costs.” (R., 27 | 


From this decree the defendant, Catharine Couley, prayed 
an appeal to the Supreme Court of the United States, which 


was allowed. (R., 27.) 


Assignment of Errors 


1. The court below, in General T’erm, erred in rendering 
its final decree. (R.,:27.) 
The court, in General Term, erred in its decree in de- 
claring there was no error in the decree of the Special 
Term. (R., 27, 25.) 


The court. in General Term, erred in its decree in ad- 


? 


judging that the decree of the Special Term, as modified 


| 


by the General Term, be affirmed. (R., 27, 25.) 


4. The court in General Term erred in its sects in ad- 


judging that the deeds described in the decree of the Special 
Term be, and each and all of them are declared legal null 
and void, and set.aside and held for naught. (R., 27, 25.) 


~- r 


). Lhe court erred in setting aside and cancelling the 
deed dated November Bi, kia, CH. S, od.) 
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ling the 
three deeds dated March 29, 1878. (R., 9, 18.) 


Argument. 
THE EVIDENCE. 


Although the testimony in this cause is painfully volu- 
minous, embracing 3870 pages ofthe printed record, yet all 
the material facts elicited by it may be compressed in a 
piesa brief statement. Indeed, the bulk of the tes- 
timony, especially on behalf of the complainants, is either 
immaterial, i i or merely cumulative upon unim- 
portant points. The cross-examinations of the defendant’s 
witnesses are attenuated to the Jast degree of exhaustion. 

Allison Nailor, senior, made a large fortune by livery 
stable keeping, buying and selling negroes, speculations in 
real estate, farming, &c. (R. 85, 58, 865). It is alleged in 
the bill that the real estate owned and possessed by him 


about the year 1870 was worth $150,000, besides which he 


owned considerable personal property, (R. 1.) He died. on 


7 mm, ; \ 7 . . > ’ 
the 6th ol January, Ls79 (R. I ); and at the time of his death 


lL. 206). Mr. Nailor had 


Wi is about 68 or 6+ years old L(R. 6 
some good traits of character and was endowed with strong 


sense and uncommon abi! 


ity and aptitudes for the success- 
ful management of business, yet, during the time he was 
making and accumulating his property, and certainly from 
a period antecedent to the year 1854, (more than 18 years be- 
fore the execution of the first trust deed), he was a man of 


1 
} 


dissolute life with women, and aman who sometimes drank 


sot intoxicated, j et, neither his im- 


freely - and sometimes 
moralities with women, vor his drinking, seriously impaired 
his'ability to attend to business, or his mental faculties, and 
the allegations in the bill that he was unduly influenced or 
controlled by the defendant is not at all supported by the 
proofs. In fact, during his active business life, and up to 
the time of his death, he was self willed. resolute, defiant 
and independent, and could not be unduly influenced or con- 
trolled by any one. A portion of the property which he 
acquired consisted of houses south of Pennsylvania avenue 
between 12th and 14th streets, which were leased to dis- 
reputable tenants, or as drinking places (R. 58), and no 
doubt his business associations with these people largely di- 
rected his dissolute tastes and modes of life. 

His son, Washington T. Nailor, one of the complainants, 


testifies as follows: 


“My father had ten or twelve or more houses belonging 
to him that were rented as houses of prostitution, or as 
drinking places, and when he went on sprees, I would find 
him in first one place and then the other; and alsoin other 
places not belonging to him.” (RK., 58.) 

He further testifies that his father lived in Montgomery 
County, Maryland (about 8 miles from Washington ), from 
about the year 1854 or 1855 to 1861 or 1862, but during that 
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wife unhappy athome. When I was a bey, working for 
him, she used to get me and others to go out and look him 
up. That was 38 or 40 years ago.” (R. 115, 116). I knew 
him when he was a reputed dealer in slaves. (R. 117.) 

Job W. Augus, another of complainants’ witnesses, testi- 
fies that he knew Mr. Nailor for 25 years before his death, 
and knew him zntemately until 1873, and that he drank to 
intoxication most fre Que ntly in 1862, I86S and 1864, Up untee 
1870. (is. 133.) 

So it seems that notwithstanding his dissolute course and 
drinking habits, Mr. Nailor continued to be, for many 
many years afterwards, & smart, shrewd business man. 

W. T. Nailor further testifies that, in his opinion, his. 
father was not mentally competent on the 27th of No- 
vember, 1872, of making and comprehending the convey- 
ance of that date, and that, on the 29th of March, 1878, 
he was not mentally competent to make the conveyances 
executed on the last-mentioned date, or of transacting and 
fully comprehending important business (R., 56); yet he 
admits that, during the last year of his father’s life (7. ¢., in 
1878)— 

“T got a thirty years’ lease from him on the stables I now 
occupy, jor fifty dollars a month and the taxes.” (R., 61.) 

Strange way to act towards a man who was incompetent 
of transacting important business! 

By entering into this contract of lease the witness and 
his co-plaintiffs, who are jorntly interested with him, ought 
to be estopped from denying that Mr. Nailor was compe- 
tent to make an important contract relating to real estate 
at some period during the last year of his life. 

Upon cross-examination this witness testified as follows: 


Question. How often did you see your father during 
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the last vear of his life 7 
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Answer. Nearly every day he was out. 

Vuestion. Do you remember your father coming to see 

you at your place of business? 
Answer. I do, sir. 

ie long How frequently would he make those visits, and 
how long would he stay ? 

Answer. It is im possib yle for re to state now ; 1 made no 
memorandum of his visits. He was very friendly to me the 
fast five or Sx months before he die d. 

Vuestion. Did you have any business transactions with 
your father durin: qY the pe 200 ref rred lain Your “i answer 

Answer ‘ / did, sur. 

Vuestion. What was the reason of your discontinuing to 
act as your father’s agent ? 

Answer. Because he objected to my giving money that ] 
collected of his to my own mother. (R. 59, 60.) 
* « * ; = %& + : * * 

Vuestion. When your father was not drinking was he not 

of a kind and pleasant dispo esas and what was his char- 


acter when intoxicated ? My nswer. He was quite a different 
man when sober, and had not been for his drinking and 


keeping low company, he uv jee have been as yood a mana: 
any one (h., 59.) 

It is thus admitted by this complainant, that his father 
was sometimes sob rs and then he Was quite a ditte rent min. 
This fact is to be kept clearly and constantly in mind 
when examing the record. We-propose to show, beyond 
cavil, that Mr. Nailor was perfectly sober when he gave di- 
rections in 1877 for the preparation of his will, when he 
executed the will, so prepared, on the 3lst of December, 
1877 (R., 281), and when he executed the three deeds in 
contreversy, dated March 29, 1878, conveying the same 
property devised in the will to the same beneficiaries 

This witness further testifies that he supposed the prop- 
erty described in the first trust deed, dated Nov. 27, 1872, 
was then worth 33,000; and that the property described in 
the second deed, in trust forthe child, Edna, was worth $11,- 
000, and that the property 11 Montgomery County, des 
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(R., 88.) At the request of Mr. Nailor he entered upon the 
management of his property and business. (R., 38.) 
He testifies as follows: 


“ When I first knew Mr. Nailor (in 1864) he was ad- 
dicted to occasional sprees, but was a good business man, 
and, as far as I observed, in good health. He was an habit- 
ual user of into vicaling drinks.” (R., 39.) 


He further says: 


“At other times, when he was perfectly sober, he would be 
rational and a competent business Mian. This was during 
the earlier period of our connection (2. e., 1n 1870; this con- 
nection was formed in 1870). (R., 88.) And on similar 
occasions a/terwards be manifested a strong desire to sever 
his connection with Mrs. Conley and her set, and to have it 
arranged for his return home, but would relapse before any- 
thing could be done.” (K., 40.) | 


Yet, Mr. Trimble testifies that in the fall of 1870 Mr. 
Nailor had become “very much demented.” (R, 65.) 
Quite a diversity of opinion. 

The witness was asked: 


“Question. State whether, in your opinion, Mr. Nailor was 
competent in the fall of the year 1872 to transact under- 
standingly important business, such as conveying or making 
a disposition of his real estate ?” 

Answer. I do not think he was, though he would have 
been if separated from the influence of liquor, under which 
he was held, and been allowed time for the restoration of 
his faculties, with proper treatment and abstinence from in- 
toxicating liquors; as it was, he would not.” (R., 40, 41.) 


Having thus disposed of the testimony of the witnesses 
who are parties complainant and interested in the cause we 
will proceed to consider the evidence for the defendant, and 


will then review the remaining evidence for the complain- 


' 


_ = 


io 


, 
ants. Before doing so, however, we desire to call atten- 
tion to the testimony of one other of the complainants’ 
witnesses, Dr. Charles M. Hammett, a physician who at- 
tended Mr. Nailor professionally in his last sickness, in Jan- 
uary, 1879, and who also attended him in January, 1878, 
one year previously, and on one or two other occasions (R. 
3896-398). This witness was questioned by the complain- 
ants’ counsel about the character of Mr. Nailor’s sickness in 
January, 1878, and also whether during that sickness he 
witnessed Mr. Nailor’s signature to a will, and also whether 
he remained sensible in his last sickness in 1879 up to the 
time of his death, but the counsel studiously avoided asking 
any questions as to Mr. Nailor’s soundness of mind or com- 
petency to make contracts, er to manage his affairs. 

Upon cross-examination the witness said that the affida- 
vit, marked Kixhibit C. C., No. 10, was in his handwriting. 
Counsel for complainants objected because the witness had 
not testified in his direct examination as to any of the mat- 
ters stated in the affidavit (R. 398). The affidavit was 
sworn to after the commencement of this suit, and 1s as fol- 


lows: 
Exhibit C. C. No. 10. 


~DISTRICT OF COLUMBIA, } .. 

C, M. HAMMETT, being duly sworn says, that he is a phy- 
sician in active practice, residing at No. 644 F St. S. W., 
in the City of Washington, D. C.; that he was acquainted 
with Allison Nailor, Sr., deceased ; that he was first called 
to prescribe for him tn the month of April, 1874, and that 
he attended him professionally thereafter, and bad every 
opportuaity of judging of his mental condition; that in the 
opinion of this deponent said Allison Nailor was a man of 
sound mind and entirely competent in all respects to man- 
age his own affairs; that from his frequent opportunities of 
judging thereof, had the contrary been the case, he would 
have known it; that on one occasion in July, 1878, he 
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directed that the medicine he prescribed for him should be 
taken in one ounce of brandy three times dailv: that this 
deponent never Saw the sald Allison N: allo I 

fluence of liquor; that in his opinion, based on his profes- 
sional attendance, said Allison Nailor was aman of clear 


under the 1n- 


mind and judyment. 


.M. HAMMETT. M. D. 


Sworn to before me this 7th day of March, 1879 


, NOTARIAL | PW 
(Rk. 402.) 


‘Here it may be stated that the “y en and known rel: 
tion of Mr. Nailor with the defendant ostracized her, and 
made it almost impossible for her to solloel tne testimony re- 
quired for her defence. If this relation had not existed can it 
be doubted for a moment but that this witness would have 
willingly testified to the facts stated in his affidavit ? 

Before proceeding to consider the evidence for the de- 
fendant, we desire also to state the circumstances under 
which Mr. Nailor became acquainted with her, and her 
situation in life before that acquaintance, as disclosed by the 

mplainant’s ew, 

“Yh . Nailor left his home permanently in the winter of 
1870 (R. 62), and lived and co habited with the defendante 
from that time in different houses in Washington until the 
time of his death (R., 49, 50.)- About one year previous to 
leaving his home, namely, in November, 1869 (R., 149-50), 
he made the acquaintance of the defeatnnt. 

The first illegitimate child, Willie Ernest Nailor, was 
born on the Ist of November, 1872 (R., 24), and the first 
deed for the child’s benefit was made November 27, 1872, 
(R., 8). The child Mary Edna was born October 28, 1876, 
and the deed for her benefit was made Mareh 29, 1878 (R., 
8). It was the settled purpose of Mr. Nailor to provide for 


wi 
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these children, and he expressed it constantly to different 
persons at different times, as will hereafte: appear 
a oe 

Catharine Conley was an Irish servant girl (R., 155, 151), 


and ewe she first met Mr. Nailor was about twentv-one or 
twenty-two years old (R., 2383). Early in the spring of 
1869, she was hired as a servant in the family of Mr. James 


5S. Topham (h., 154), a respectable merchant of this city. 
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She left there in August or September, 1869. (R., 154-5.) 
In November, 1869, she was living at Mrs. Bailev’s on K 
street, be tween L7th and 18th streets, northwest ( i. 149), 
au hie re s/) C91 ade dic y home dd lie dd she was NOt 292 service (R., Lol). 
Mrs. Uarriet Schofield first met the defendant at Mrs. 
Bailey's about one year before she introduced her to Mr. 
Naulor (R. 149, 150). In November, L869, Mrs. Schofield 
was living with her husband on Delaware avenue, northeast 
of the Capitol, and the defendant was living at Mrs. Bailey’ 
in the northisaae part of the clty, one mile and a half AWeay, 
(R. 154). Mrs. Scofield and her husband were then keeping 


house on Delaware avenue, and no one else was livine with 
them. 


© € > = ae 1 RL ngs ‘ , 2a raqd > "@ e 
Mrs. Scofield testifies substantially as follows: 


i firsts met Mr. Nailor fifteen years ago (7. e. in 1864). 
My husband and myself then rented a house irom him. I 
met bim there; I have known Kate Conley about eleven 
years, (2, é. since 1863). i] first met | ner at Mrs. B: ailey S, and 
was afterwards introduced to her at Mr. Dave Roache’s, on 
K street, between Seventeenth and Kighteenth streets. 
Mrs. Bailey then lived on the same street with Mrs. Roach, 
there or four doors from her (R. 149° 

Mr. Nailor first met Kate Conley at my house in Novem- 
ber, 1869. (RK. 149, 150.) Mr. Nailor was after me to get 
him a girl. I went to Bailey’s and saw Kate Conley there 
and told her that Mr. Nailor wanted to see her, and asked 
her if she would come, and she said she would when she got 
ready. I told her what Mr. Nailor wanted with her. She 
got ready and came with me; we then went to my house on 
Delaware avenue, between C and D streets: it was Saturday 
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evening when we went together to my house, and she saw 
Mr. Nailor on the following Monday at 10 o’clock A. M. 
(R. 150.) 

Question. How long did you know Kate Conley at the 
time yonwent for her? 

Answer. One year, about. , 

Question. When Mr. Nailor told you that he wanted you 
to get him a giri, did he ask you to get him Kate Conley ? 

Answer. No, sir. as 

Question. Did he*¥ax mention her name to you before 
you got her to come to your house, as you have {stated ? 

Answer. No, sir; they were both strangers. (R. 150, 151.) 


The witness further testified: 


She came to my house in November, 1869, and remained 
until the first of March following. (R. 150.) Mr. Nailor 
saw her privately on the Monday following the Saturday 
she came to my house. Mr. Nailor said he would pay her 
board if she could stay with me. He stayed at my house 
at nights and occupied the same room with ‘Kate Conley. 


(R. 150.) 
Upon cross-examination this witness was asked : 


Question. How long did you know Kate Conley before 
she came to your house ? 

Answer. Between one and two years. 

Question. What was her character for chastity and vir- 
tue up to that time? 

Answer. I kaow nothing about it. 

Muestion. You say that Kate Conley claimed that Mr. 
Nailor seduced her; was that the fact? 

Answer. I could not swear to it, but I believe he did. 
(R., 152.) 

Muestion. What motive induced you to procure Kate 
Conley for Mr. Nailor? 

Answer. He asked me to get him a girl several times, and 
then I went and got this girl for him. 

Question. What were you paid or promised for doing so ? 

Answer. I was neither promised or paid. 

Vnestion. Did you procure women for other men be- 
fore or since? 

Answer. No, sir. 


Question. You thought and believed Kate Conley to be 
a virtuous moman at that time, did you not? 
Answer. J think she was. (K., 153.) 


The husband of Mrs. Schofield was also examined as a 


witness for the complainant, and testified : 


That noone but himself and his wife resided at their house 
on Delaware Avene Cosetiipimmbimtsrimdrsvctene R.. 157, 158), and 
that Mr. Nailor would come there sometimes sober and some- 
times intoxicated (R., 157, 158). He further says that he 
first became —— with Kate Conley at Mrs. Roach’ 
on Ks street, in June or July, 1869, where she was visiting 
the sisters of Mr. Roach, and that he next saw her at his 
house in November, 1869, when she came there with his 
wife” (R., 155, 156.) 


Muestion. Who introduced your wife to Kate Conley, or 
through whom did they become say oted i 

Answer. Hither Miss Roach or - S. sailey. 

Question. What impresses go dis bak “upon your mind 
the day upon which Kate Conley came to your house? 

Answer. Because I objected so strongly to her coming, 
and the trouble it afterwards brought. 

Question. 'T'o whom did you express that objection, and 
when? 

Answer. To my wife before and at the time she went 
after her. | 

Question. Then you had discussed the matter before your 
wife went afler her ? 

Answer. Yes, sir. 

Question. How often? 

Answer. Probably half a dozen times. 

Muestion. Why was Kate Conley selected ? 

Answer. That I don’t know; I didn’t select her. 

Question. You knew for what purpose your wife was 
going on that Saturday you have spoken of ¢ 

Answer. I did. 

Muestion. What inducement did you receive to consent 
to such a thing ? 
Answer. None at all; it was without my consent. 
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(Vuestion. Under what obligations,if any, were you or 
your wife to Mr. Nailor ? 

Answer: None that I know.of. 

QMuestion. Had any such thing occurred at your house 
before that time, or has it since ? | 

Answer. No. 

Vuestion. How long had you known Mr. Nailor before 
1869, before Kate Conley came to your house ? 

Answer. I first knew him in 1869, about three months 
before she came to my house. 

Muestion. You knew he had a wife and children ? 

Answer. | had heard so(R., 158). 


Mrs. Schofield says she thinks Kate Conley was virtuous 
when she went for her in November, 1869. She also says 
she told Kate when she went for her what Mr. Nailor 
wanted with her; but she does not say how many anteced- 
ent conversations she had had with her about Mr. Nailor, 
if any, or whether she had or had not antecedently pur- 
suaded or enticed this poor young girl, whoat that time was 
out of employment to ‘sacrifice herself by becoming Mr. 
Nailor’s mistress. Mr. Nailor had asked Mrs. Schofield 
several times to get him agirl, andshe and her husband had 
“discussed” about Kate half a dozen times before Mrs. Scho- 
field went for her. | 

The proof shows that the defendant was a well behaved, 
decent, respectable girl before she met Mr. Nailor, and there 
is no evidence whatever in the record to show the contrary. 
ears later, that she was innocent 
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Mr. Nailor said, several! 
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when he took her. (R., 
Evidence for the Defendant. 


We will assume there will be no question as to the valid- 
ity of the deed dated November 27, 1872. (R., 8.) The prop- 
erty conveyed in this deed is hardly of sufficient value to 
repay this poor woman for the costs of this oppressive suit. 


Even some of the complainants’ wituesses draw a distinc- 
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tion between the capacity of Mr. Nailor te convey in 1872 , 
and in 1878, as will hereafter appear. (R., 96.) Our atten- 
tion will therefore be principally directed to the three deeds 
dated March 29, 1878. As to the charge of undue influence 
ee by the defendant, there is no proof to support it. 
The only influence exerted by her was that legitimately 
ca ed from her kind and gentle deportment and con- 
duct towards him, by working for and administering to his 
comforts, and by nursing him in sickness. There is no evi- 
dence showing that she persuaded, or attempted to pursuade 
him to make the deeds in controversy, The property given 
to her directly was not more worth than $5,000, one-thirtieth 
of the real estate owned by him in 1870. The rest was given 
to her upon the remote contingency that she should out ¥ 
live her two children. 

We will, therefore, consider, principally, the question as 
to Mr. Nailor’s mental capacity to make the three last- 
mentioned deeds. 

These three deeds were acknowledged before Mr. Nicholas 
Callan, a notary public of the city of Washington, and were 
signed by Mr. Nailor in his presence. 

He went alone to Mr. Callan’s office, and s¢gned and ac- 
-knowledged them there. (R., 207-211.) Mr. Callan was, 
at the time his testimony was taken, a notary public, and 
also Treasurer for the county of Washington. He testifies 


substantially as follows: 


[ knew Allison Nailor, Sr., forty odd years. I have seen 
and conversed with him very frequently. [conversed with 
him during the last few years of his life upon the subject of 
executing deeds. (The witness is shown the three deeds.) 
These deeds were acknow ledged at my office, 1422 F street. 
On the day they were acknowledged | conversed with Mr. 
Naylor. His mental condition was per cl ly good On that 
day. He was on that day perfectly sober, and showed no 
sions of intemperance. He came for the purpose of executing 
these deeds. J always regarded Mr. Nailor as an unedu- 
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cated man, but an active, enterprising business man. He 
was generally understood to be an enterprising, active, busi- 
ness man, close in his dealings. I have frequently heard lis 
character discussed all over the ward where we lived. In 
my judgment he was capable of executing such contracts on 
the day he did so before me.” (R., 207-208.) 


Cross-Hxramined : 


I have been and am now besides a notary, commissioner 
of deeds for various States, and clerk and treasurer of the 
County of Washington. I saw very little of Mr. Nailor 
after I heard he had left his family. During the last four or 
five years of his life, I certainly spoke or talked to him four 
times; I donot think it was mach oftener. Wheu I first 
knew Mr. Nailor he was an active business man. There 
" was a very material change in his latter days. From a 
very robust, active man, he became a mere skeleton; com- 
pletely worn out; he could hardly speak intelligibly. I 
found him in that condition or each of the times I saw 
him; I stated four times, but I can now say five times, 
certainly; these occasions ran from the time he left his 
family up to the time of his death. On one of the five oc- 
casions—the first, I think, after he had left his family—lI 
met him at the City Hall. He was seated inabuggy. He 
appeared so feeble and emaciated that I offered my ser- 
vices to help him out of the carriage. He declined my aid, 
and spoke of his reverses and bad health. On another oc- 
casion I visited him officially at the house of his son Alli. 
son. I went there to take his acknowledgment to a deed. 
He spoke of our long acquaintance and the certainty of his 
dissolution before long. I can’t fix the dates of these con- 
versations. This was probably two years before he ac- 
knowledged before me the three deeds in controversy 
in this suit. I took the acknowledgment of a deed to 
somebody at that time. Another occasion was at his 
house in South Washington, on 13th street. I went there 
with a Mr. McCabe, who was employed in the Quarter- 
master-General’s Office, to take an acknowledgment to 
to a deed to McCabe. Mr. Nailor was then reclining on a 
sofa quite feeble, and unable to execute the deed in conse- 
quence of his infirmities. He remarked thac he would ex- 
amine the deed, and if it was all right would call at my 
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office some day afterwards, but never called. The last oc- 
‘asion my office was over the National Metropolitan Bank, 
probably fifteen steps from the door to my office, and he 
comp lained very much of having to climb up these steps ; 
and he came to me because I alw ays attended to such busi- 
ness for him. He complained that climbing up the steps 
completely exhausted him. He came to acknowledge three 
deeds—I presume the three in controversy in this cause. 
The three deeds all bore the same date. He came alone. I 
don’t know, but L presume he signed the three deeds in my 
presence. ‘Ihe deeds were all prepared when he came there. 
In the deed recorded in liber 882, folio 408, the date in the 
first part.of the deed is in my h andwriting, and in the cer- 
tificates, the dates, my name and my seal, and my name as 
subseribin ng witness, are also in my handwriting. This is 
also true of the deed recorded in K. B. F. No. 17, folio 104. 
This is also true of the deed recorded in liber. EK. B. F., No 
17, folio 406. The deeds were not read over. I did not 
know who they were to—he did not tell me. We had no 
conversation about the propriety of making them. He 
never asked my advice about making them. I am quite 
certain that these deeds were all executed on the same day. 
[ remember that a day or two after their execution, Mr. 
Allison Nailor, junior (the son of Mr. Nailor) spoke to me 
about one deed, and I said : “* No, Allison, there were three 
Mr. 4 Vailor did not seem to be under the infil uence of intoxr- 
cating liquors at that time; there was de bility of be dy. He 
enyaged in business to Mey know ledye after he left sid dpc 
Gn 1870). He never said anything to me at any time about 
the woman he was living with. J suppose Ihave taken one 
hundred acknow ledgmenis of deeds for him before he left his 
family, and some afterwards. I frequently wrote deeds for 
him. In my opinion I generally did all his conveyancing 
before he left his family, whenever he had a deed to pre- 


pare himself (R., 209, 211). 


In 1878, after the execution of the last three deeds, Mr. 
Nailor and the defendant were living together on 14th St., 
Southwest. The two children mentioned in the trt sided 
were also living with them. (R., 204.) Zhe two other vlle- 
gitimate children had died some years previously. (K., 24.) 
The children, Willie Ernest and Mary Edna had scarlet 
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fever in 1878, and Dr. Howard H. Barke sr, a physician, vis- 
ited the house professionally to attend to them. (R., 204.) 
He also attended Miss Conley when she was sick. (R., 204.) 
He attended her professionally after the death of Mr. Nailor. 
(R., 209.) 


Dr. Barker testifies substantially as follows: 


| reside at 1116 H street, I have been a practicing phy- 
sician In this city since March, 1870. I saw Mr. Nailor at 
his residence on 14th St., probably adozen times. I visited 
his house professionally attending his children and Miss 
Conley; the children who lived _— and died of scarlet 
fever—supposed to be his children. I conversed with Mr. 
Nailor occasionally ; generally aalie of the condition of 
the weather, the improvements of the city, the excessive 
taxation, and upon one occasion he give me some reminis- 
cences of his early experience in business. He sometimes 
spoke of these children when they were sick; he spoke 
particularly of the little boy (Willie Ernest), of hes great 
attachment to the little fellow, and of the little fellow’s at- 
tachment to him. He expressed a great deal of anxiety as 
to his condition, and urged me to do all I could for him, 
stating that he aid not mind the expense. His conversation 
in reference to them was generally of that nature. //e said 
he loved that little boy better than any of his children. Fle 
was not to my knowledge at any time when I saw him under 
the influence of intoxicating liquor. Pa thought his mind was 
about as sound as you will find in a man of his age. I do 
not think there was any appearance of trasanity or imbecility 
in his manner, conversation, or action. (K., 208-205). 
My acquaintance with Mr. Nailor extended about four 
months. His two children (Willie Ernest and Mary Edna) 
died in August, 1878 (R., 24), and I had known him about 
four months previous to that. Then I did not see him any 
more to converse with him until the December following, 
when I only saw him a few minutes, which was the oc- 
casion to whieh I referred when I said it was only a few 
days before his death. Both the children died of scarlet 
fever. The girl lived only a few days after the boy. I be- 
lieve I met Mr. Nailor at the house at nearly every visit 
during their last sickness. My conversations with Mr. 
Nailor were generally short, eacept one, just previous to 
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Mr. Thomas McCabe was a messenger in the office 
of the depot quartermaster. (K., 211.) At one time 
he was a reporter for the New Jersey press (R., 221), 
and, like many: newspaper men, he considered himself 
capable to draw legal papers. (R., 221, 222.) He knew 
Mr. Nailor for about four years before his death. (R. 211.) 
He lived next door to him but one on Fourteenth street 
southwest (R., 217,) for about two years. (R., 115.) Dur- 
ing that time. he rould see Mr. Nailor almost every 
day, except when Mr, Nailor was sick. (R., 115.) When 
he lived next door but one he would FO in Mr. Nailor’s 
house about two or three times a week. (R., 215.) He 
first saw Mr. Nailor by going in his louse to borrow a 
spade from him. (R., 215.) MeC abe used to be working 
in the garden, which ran parallel to Mr. Nailor’s, and 
they used to talk across the garden. (R., 115.) Me- 
Cabe testifies substantially as follows: (Kh., 211, 214.) 
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I had business transactions with Mr. Nailor. JZ made out 
a will for him and some two or tives deeds. I used to sit 
with him sometimes in his house, and on one of these 
occasions he commenced t 
were around | him, and he told me that he was going to pro- 
vide for them by say them farms in Montgomery 
County. He told me that on several occasions, and in a 
subsequent conversation he told me he would leave them 
the houses on JD street, and one on ‘'welfth street; the 
one on Twelfth street, | think he left to Kate Conley. He 
told me he was going to make a will and leave this to them 
in the will. JI asked him tolet me make out the will to 
give me the ona ig of it, and he didso. I made them out 
for him, and brought them to him, and he laid them by 
for the time, saying he ha idn’t time to look over them at 
that time but he would look over them at the first oppor- 
tunity, and told me to call again in aiew days. I did so, 
and he expressed himself to me in this wise: That he often 
transferred property on forms no better made than they 
were, but he expected they would be disputed ‘after his 
death, and it would be as well to have some one else’s opin- 
ion on them, and asked me to goup to F street for Nic holas 
Callan, and bring him down. I went and: brought Mr. 
Callan down. Mr. Nailor showed him the papers, and 
asked him his opinion as to their validity; whether they 
were legally made out, so that the property could be trans- 
ferred by them. Mr. Callan made answer that there was 
no necessity for him doing that, as that he himself was fully 
competent to know whether they were legally made out or 
not. That ended the affair as to the papers; it turned into 
a desultory conversation, and Mr. Callan and myself left. 
I understood that Mr. Nailor sent them up to Mr. Carring- 
ton, (an attorney at law,) and that Mr. Carrington considered 
it was better to make out new papers, as they didn’t cover 
the matter as well as could be done by a lawyer. I had 
about six or seven'conversations with Mr. Nailor about tbe 
transfer of the property, covering three or. four months. 
Nobody was present during these conversations, unless the 
children, unless on one occasion IXate Conley was present. 
On other occasions if she was present she went, up-stairs. 
His manner towards the children seemed always to be very 
affectionate, he having them on the sofa and fondling them. 
He seemed to take great pleasure in having them near him. 


(R., 211-212.) 


o speak of his children, as they’ 


Mr. Nailor woula be all the time saying that he hadn’t 
any siti to live—that he would have to do something 
for thes: children—leave them something so they wouldn’t 
be left on the world penniless. Then .he s stated to me 
what property he would leave them, which as well as |] 
can recollect were the houses on D street, and the farms 
in Montgomery County. I had conversation with him 
in reference to the will of which I spoke so far as to 
ask him for a description.of the property, which he gave 
me to the best of his know!edge and told me that his papers 
were away from him, and asked me to go down to the rec- 
ord office and to examine the books. I did so and gave a 
brief examination to the best of my knowledge, and upon 
the information and data obtained there, along with 
what he told me, I made the will and the deeds out. The 
anarel Was CNX cuted hy fore he instructed wre to prepare the deeds. 
He s poke fo me about the wu eel. and said he theo ught ut would 
be ie binding to have the deeds as well as the will. As far 
ts he could judye after his death, the lispos ition of the prop- 
ertt would he contested Nn law. and that ut would be more bind- 
ing to have the deeds as well as the will and harder to break. 
That was the pur por of his discourse. (Rh., 213, 214.) 

During the times he conversed with me on these matters, 
he was not intoxicated. He never spoke upon the subject 
when he was under the slight influence of liquc or. Heseemed 
to be a little cross when under the influence of liquor, and 
when he had taken a glass or two he would never talk on 
that subject. When I say under the 1 influence of liquor, 1 
don’t mean to say intoxicated, either. //is mental condition 
seemed to me to be always good—sound. Never saw any 
evidence of insanity or imbecility. His physical condition 
didn’t seem to be very good; he was sick oe casionally. My 
visits to his — were sometimes half an hour, sometimes 


an hour. As far as I knew him, for the short time I knew 
him, I think ‘a bea ale shrewd, with more than average 


business qualifications. (R., 214.) 


Mr. Nailor first mentioned the subject of making a will, 
Mr. Naulor fi | } 

or deed. J pr pared the will and gave it to Mr. Na ilor. I 
also prepared the deeds for |} iim—farms in Maryland and 


some houses here in the town. 1 prepared the deeds for the 
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property in this smt, but / do not think Mr. Nailor executed 
thie deeds prepared by ff? l know he de eld dagainst then. ‘They 
did not fill up all his legal conditions in reference to a good 
legal transfer of the property. Ithink there were threeor four 
deeds. [ think Mr. Natlor sent the deed to Ar. Carrington. 
I think I heard him speak of sending them. I heard him 
speak to Kate Conley of sending them to Carrington soon 
after Mr. Callan was there, but it was not on the same day. 
lL wrote the will before IL wrote the deeds. [ think J 
wrote the will a fe w months before l wrote the deeds. 
I do not know whether Mr. Nailor executed he 
will. J got some papers recorded for him. Whether 
it was the deeds or the will |] can't recollect. I 9 Ot 
it recorded in the office of the Recorder of Deeds. | 
think | took one paper to the Recorder. I might have 
spoken to-Kate Conley about writing the will for Mr. 
Nailor, when she was present an one occusion. ‘This was 
after Mr. Nailor asked me to write the will. Mr. Nailor 
paid me $40 for writing the will and the deeds. J never 
wrote any other were except that One, but Mr. Nailor dictated 
some of that will himself tome. //e brought a copy down, 
and as far as I can judge I went by that. I don’t think | 
followed it in all particulars. I used a little of my own 
judgment. The Persons lO whom the property was given 
WeETE the same in the will which [ prepared as in the COPY he 
gave me. 1 think the copy covered only the property over 
to the two children. I think the one I prepared might 
have covered Kate Conley; J can’t recollect. The three 
deeds that I prepared were made to the two children and 
Kate Conley, as far as I can recollect. I gave the copy of 
the will, that Mr. Nailor gave me, back to him after I had 
used it. vi th byele there was some little difj erence MD the word- 
ang between the will prepared by me and the copy. The 
only difference I recollect is, that the copy had on it “ Allison 
Nailor” alone, and [remarked to Mr. Nailor that “ Allison 
Naulor, Sr.” should have been onit. I think Mr. Nailor 
told me that Mr. Carrington thought the deeds I had writ- 
ten had betier not be used, but others could be prepared by 
a lawyer to cover the matter. ate Conley might have 
told me. I do not know who took the deeds from Mr. 
Nailor to Mr. Carrington’s office. The first I learned they 
were sent to Mr. Carrineton was from Mr. Nailor himseif. 
I think Kate Conley told me also. She may also have told 
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me at some time that she took them to Mr. Carrington’s 
office, but [ cannot remember. / have no positive MEMOrY 
that she told me. I can’t swear that J ever heard that shi 
took the deeds to Mr. Carring ton’s office. 

Mr. Nailor did not seem to be weak and sickly nearly all 
the time. I have seen him driving out’ himself in his buggy 
many a time. [ have seen him choppiny wood for the fire S 
(R., 218-280.) Served in the Union Army during the war 
and was honorably discharged (R., 230.) _ 


(By Mr. CARRINGTO N, Counsel for Def ndant.) 


) 

Question. You spoke of copying or using a certain will 
that was shown you by Mr. Nailor in the preparation of the 
will you prepared for him. Look at this paper and say if 
it is the one you refer to? (Paper handed witness and is 
here filed, marked Exhibit C. C., No. 1.) 

Answer. It isn’t (i. 230). 

Cross-Haamined by Mr. CoLE (R., 281.) 

Muestton. Do you know in whose handwriting this paper 
is?’ (Exhibit C. C., No. 1.) 

Answer. I decline to answer that question. 

Vuestion. Can yourecognize the handwriting of this paper? 

Answer. I recognize Allison Nailor’s name there. 

Muestion. Is that all you can recognize? 

Answer. I decline to answer that question. 

Vuestion. Did you ever see this paper before; ifso, when 
and where ? 

Answer. I think I brought that paper to be recorded. 
(R., 231.) , 

(The witness is recalled for the completion of his cross- 
examination, R., 389.) 

Muestion. Look atthe paper now shown you, marked Ex- 
hibit C. C., No.1, filed with the testimony given by you in 

the case, and say if you know in whose handwriting the 
paper is ? 

Answer. It tis in that of Francis Schreiner, an attorney- 
at-law, I think. J wrote ¢t out from what Mr. Nailor laid 
down, and thinking it might not be all right, got .Mr. 
Schreiner to rewrite it. 

Question. Then this is the will you prepared, or had pre- 
pared for Mr. Nailor ? 
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property in this suit, but / do not think Mr. Nailor executed 
thie deeds prepared by 772€. l know he de cided against then. They 
did not fill up all his legal conditions in reference to a good 
legal transfer of the property. Ithink there werethreeor four 
deeds. / think Mr. Nailor sent the deed to Mr. Carrington. 
T think I heard him speak of sending them. I beard him 
speak to Kate Conley of sending them to Carrington soon 
after Mr. Callan was there, but it was not on the same day. 
vi wrole thre wil before / wrote the deeds, [ think I 
wrote the wall a je ww months before / ILTOLEe the deeds. 
I do not know whether Mr. Nailor executed he 
will. JI got some papers recorded for him. Whethe 
it was the deeds or the will I can’t recollect. I Ot 
it recorded in the office of the Fecorder of Deeds. 1} 
think I took one paper to the Recorder. J might have 
spoken to Kate Conley about writing the will for Mr. 
Nailor, when she was present an one occusion. This was 
ajlter Mr. Nailor asked meto write the will. Mr. Nailor 
paid me $40 for writing the will and the deeds. J neve 
wrote Any other well ELCE pe that O02e, but Mr. Nailor dictated 
some of that will himself tome. //e brought a copy down, 
and as far as I can judge | went by that. I don’t think |] 
followed it in all particulars. I used a little of my own 
judgment. The persons to whom the prope rity was given 
WeTE thre same in thre To wh ich [ prepared as in the COPY he 
gave me. I think the copy covered only the property over 
to the two children. I think the one I prepared might 
have covered Kate Conley; / can’t recollect. The three 
deeds that I prepared were made to the two children and 
Kate Conley, as far as I can recollect. I gave the copy of 
the will, that Mr. Nailor cave me, back to him after I had 
used it. [ th Lvele there @MaS SOME litt le deff rence Ln the word- 
ing between the will prepared by me and the copy. The 
1] 


— 


only dijjerence I recollect is, that the cOpy had on it *“* Allison 
Nailor” alone, and ITremarked to Mr. Nailor that “ Allison 


’ 


Nailor, Sr.” should have been on it. I think Mr. Nailor 
told me that Mr. Carrington thought the deeds I had writ- 
ten had better not be used, but others could be prepared by 
a lawyer to cover the matter. Kate Conley might have 
told me, [ do not know who took the deeds from Mr. 
Nailor to Mr. Carrineton’s office. The first I learned they 
were sent to Mr. Carrineton was from Mr. Nailor himself. 
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| tbink icate Conley Loa me AiS®O, Mle mav also have told 


me at some time that she took them to Mr. Carrington’s 
office, but f cannot remember. / have 1.0 positive MeECMOrY 
thut she told me. JI can’t swear that JI ever heard that she 
took the deeds to Mr. Carrington’s office. 

Mr: Nailor did not seem to be weak and sickly nearly all 
the time. I have seen him driving out himself in his buggy 
many a time. J have seen him choppiny wood for the fires 
(R., 218-280.) Served in . Union Army during the war 
and was honorably discharged (R., 230.) 


(By Mr. CARRINGTON, Counsel for Defendant.) 


Question. You spoke of copying or using a certain will 
that was shown you by Mr. Nailor in the preparation of the 
will you prepared for him. Look at this paper and say if 
it is the one you refer to? (Paper handed witness and is 
here filed, marked Exhibit C. C., No. 1.) 

Answer. It isn’t (R., 2380). 


Cross-Haamined DY Mr. COLE (R., 2 api, ) 


@uestion. Do you know in whose handwriting this paper 
is? (Exhibit C. C., No. 1.) 

Answer. I decline to answer that question. 

Wuestion. Can you recognize the handwriting of this paper? 

Answer. I recognize Allison Nailor’s name there. 

Vuestion. Is that all you can recognize ? 

Answer. I decline to answer that question. 

Question. . Did you ever see this paper before; ifs 
and where ¢ | 

Answer. I think I brought that paper to be recorded. 
(3%, 231. ) 

(The witness is recalled for the completion of his cross- 
examination, i. dd.) 

Vuestion. Look atthe paper now shown you, marked Ex- 
hibit C. C., No.1, filed with the testimony given by you in 
‘the case, and say if you know in whose handwriting the 
paper is? 

Answer. It is in that of Francis Schreiner, an attorney- 
at-law, 1 think. J/ wrote tt out from what Mr. Nailor laid 
down, and thinking it might not be all right, got Mr. 
Schreiner to rewrite it. 

Question. Then this is the will you prepared, or had pre- 
pared for Mr. Nailor ? 
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Answer. Yes, sir; it is the one I delivered to Mr. Nailor 
as the will prepared by me for him. 

VYuestion. When did you deliver it to Mr. Nailor ? 

Answer. I couldn’t tell you now, I can’t recollect ; it was 
soon after ti was written. (R,, 389, ) 


An effort was made to break the force of Mr. McCabe's 
testimony, but it signally failed. Mr. McCabe testified: 


“Mr. Nailor asked me to go up to F street for Nicholas 
Callan and bring him down, I went and brought Mr. Cal- 
lan down. Mr. Nailor showed him the papers, and asked 
him his opinion as to ea ralidity ; whether they were le- 

gally made so that the property could be transferred by 
nec. Mr. Callan aie answer that there was no necessity 
for hin doing that, as that he himself was fully competent 
to know whether they were legally made out or not. ‘That 
ended the affair as to the papers. It turned into a desul- 
tory conversation and Mr. Callan and myself left.” (Kh, 
212.) : 


Mr. Callan was called by the complainants, in rebuttal, 
for the purpose of contradicting this statement of Mr. Mc- 
Cabe (R. 391-893), and he testified substantially as follows: 


I was called upon by Mr. McCabe at my office; he in- 
formed me that Mr. Nailor desired to see me for the pur- 
pose of his acknowledgment to a deed. I got the impres- 
sion I was to take the eotneetatqnen of a deed from Mr. 
McCabe. I never went to Mr. Nailor’s house with Mr. Me- 
Cabe, or at his request but this once. There were no pa- 
pers submitted to me on that occasion either by Mr. Mc- 
Cabe or Mr. Nailor. My opinion was not asked by gives 
of the gentlemen in relation to any paper whatever. I ga 
no opinion. When we arrived at Mr. Nailor’s dwellin; 


found Mr. Nailor reclining on a sofa covered with a Mint: 
or covering of some kind. Mr. McCabe remarked tliat he 
had brought Mr. Callan, a notary _ to take his (Nai- 
lor’s) acknowledgment to a deed. Mr. Nailor promptly re- 
plied that he would not execute it, and refused to do so on 
the ground that he did not understand it. The deed was 
not submitted to me, and I never saw it; never gave «ny 


opinion. Mr. McCabe was evidently very much disappointed 
at the refusal of Mr. Nailor to sign the deed. Mr. McCabe 
simply said to Mr. Nailor that he was there with Mr. Cal- 
Jan to get his acknowledgment, without stating what the 
deed was—its purposes. I went with Mr. McCabe to Mr. 
Nailor’ s house on the 23d day of January, 1878. (R., 891- 


Od. ) 


It thus appears that Mr. Callan wen tto Mr. Nailor’s 
house, after the execution of the will, and about two months 
before the three deeds, in controversy in this suit, dated 
March 29, 1878, were executed. How consistent all this 
is with Mr. McCabe’s testimony. It is easy to reconcile 
the seeming discrepancy between the saree of Mr. Cal- 
lan and Mr. McCabe as to what was said and done at Mr. 
Nailor’s house. Mr. Callan — sia the affirmative 
matter testified to by Mr. McCabe. He was there simply 
to take an acknowledgment, pate there. was nothing to im- 
ie the details on his paucspes. 

Exhibit C, C, No. 1,” is to be found on pages 231 and 
232 of the anal aoe lt is the will prepared by Mr. 
Me Cabe at the request of Mr. Nailor. It was excculed by 
Mr. Nailor, and bears date December 31, 1877, about three 
months before he executed the three deeds filed as exhibits 
in this cause. (R 9-15.) 

In the first clause of the will he devises to his son Willie 
Ernest the farm in Montgomery County, known as “Friend- 
ship,” containing about 100 acres. ‘This same property is 
conveyed for the benefit of Willie Ernest in the trust 
deed marked Exhibit C. (R., 11-138.) 

In the second clause he devises to his daughter Mary 
Edna certain property in the city of Washington. The 
same property is conveyed for the benefit of Mary Edna in 
the trust deed marked Exhibit B. (R., 9-12.) 

In the second clause he also devises to W ‘lie Ernest 30 


acres of woodland in Montgomery County. The same prop- 
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erty is conveyed for the benefit of Willie Ernest in Exhibit 
C. (R., 11-13.) 

In the same clause he also devises .to the defendant a 
farm in Montgomery County. The same property is con- 
veyed to her in the deed marked Exhibit D. (R., 14-15.) 

This will was signed by Mr. Nailor, and attested in the 
presence of three witnesses, namely, James Alman, Mal- 
colm Douglass, and C. M. Hammett. (R., 232.) Malcolm 
Douglass, having been shown the will, testifies as follows: 


“The first signature is that of Mr. Alman, the second is 
my signature, and the last is that of Dr. Hammett. J/r. 
Nailor signed his name in the presence of the three witnesses. 
I saw Mr. Nailor sign his name. It it his signature. 
I saw the other two witnesses sign. They signed in the 
presence of Mr. Nailor. He requested the witnesses to 
sign. The eondition of Mr. Nailor’s mind at that time was 
the same as usual. [I saw nothing different from what I 
have always seen in him. He appeared in a good humor. 
He was of sound mind at that time. He was sober. (R., 
385, 386.) 


Cross-#xamined. (R., 386-388.) 


Mr. Nailor signed it while he lived on 14th street. No 
one was present but Mr. Nailor and the witnesses. Mr. 
Nailor stated it was his will. He said he wanted me to 
sion it. Mr. Alman and Dr. Hammett were there when I 
went there. Mr. Nailor sent for me. That is what his 
messenger said when he came after me. I lived about 200 

yards from Mr. Nailor’s. I was there 15 or 20 minutes. I 
had known Mr. Nailor a long time. He was in the second 

story front room when I went leapt. When I went into 
the room he was talking to the doctor and Mr. Alman. 
He stopped talking to them, and told me what he wanted. 
He was standing at the front window, to the best of my 
knowledge. Never had any conversation Bhgee Catharine 
Conley prior to Mr. Nailor’s death. (R., 388.’’) 


Another witness of the will was Dr. Charles M. Ham- 
mett. It will be remembered that he is the physician who 
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that the will devises directly to the children, the deeds con- 
vey to the defendant in trust for them, and give her a con- 
tingent interest in the event of their death. The land de- 
vised directly to the defendant for her own use is the same 
that is conveyed directly to her by Exhibit D. 

The deed (Exhibit C, R., 11-18) conveys in trust for 
Willie Ernest Nailor, a farm in Montgomery County, Mary- 
land, containing one hundred acres, and recites that the 
“farm is now occupied by Mr. EF. Beans, as tenant’’ (R., 12.) 
This farm is situated about etght miles from the city—two 
miles above Tennallytown, Md. 

This tenant, William F. Beans, was examined as a wit- 
ness for the defendant, and testified in substance as follows: 


I reside in Montgomery county. I have resided there 
about'six years. I rented the farm where, I reside, in 1874 
from Allison Nailor, senior, by a written lease (R. 318, 823). 
(Witness produced the lease.) It is for five years from the 
Ist of January, 1874 (Rh. 525). I paid the rent to Mr. 
Nailor. The last payment to him on account of rent was 
made the Christmas eve before he died (R. 318). 


(This was thirteen days before he died.) 

The witness continues: I have the receipt for that rent. 

(Witness here produced receipt of December 24, 1878, 
which is filed by defendant’s counsel. This receipt is on 


Ooo 


page 323 of the Record.) 


The witness continues: That receipt is in the handwriting 
of Mr. Nailor. I saw him frequently prior to that time, 
sometimes at my place, sometimes at his house, once a 
week about. isaw him at my farm a short time before his 
death. I had some conversation with him then. I spoke 
to him why he did not come over when he was up before. 
I was interested in the building, had some hauling to do. 
He said: What had he to come out for now, Willie was 
gone, and he would give all his farmsif he could get Willie 


back (R. 318). 
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(This remark must have been made by Mr. Nailor, of 
course, after the death of Willie, which took place in Au- 
gust, 1878, Kh. 24.) 


The witness resumes: We talked about the new build- 
ing, — He seemed to take an interest in it. On one occasion 


he said he wanted to hurry itup; that he did not expect to 
be here long {R. 318). He contracted with me, or rather, 
I did with him to do the hauling for him, and bo: urding the 
hands {R. 319). 

He selected the location for the house. (R.. 319.) The new 
house in question was being built by Mr. Nailor on the 
farm I had under rent. (R., 327.) It wasa frame house 
two stories high. (R., 327 ) t here is another house on the 
farm, the one I live in. (R., 327.) When Mr. Nailor died 
the new house was not seamcbene 1 (R., 327), the rafters were 
not put on. Jt was commenced, L think, in May, 1878. 
(R., 321.) Mr. Nailor was close and shrewd in money 
matters. (R., 319.) He seemed to understand what he was 
doing in business transactions. The condition of his mind 
was good during the period L knew h um. (R., 319.) Lam 
married and have five children. (R., 320.) I heard Mr. 
Nailor say on one occasion that hehad given the place to his 
little boy: which was about the tume he was commencing the 
house (R., 822), (the house was commenced in May, 1878.) 
On another occasion I spoke to him about re-renting and 
he said he had nothing to do with it, to talk to Miss Conley. 
She was seated in the buggy with him. I told him that 
was not satisfactory, and she said that isallricht, Mr. Beans, 
you farm on. (R., 322. ) During the last two or three years 
of Mr. Nailor’s life he was out to the farm more frequently 
than he was previous to that. He would stay perhaps three 
hours. He might be there once for two or three weeks, 
sometimes twice a week, and then again for three or four 
weeks he wouldn’t be there. Sometimes Miss Conley was 
with him and generally his little boy. (R., 325.) I did 
business with “sa Nailor, besides that connected with the 
renting of the farm. We entered into an agrement for the 
hauling for the house that was being built, and the board- 


ing of the hands. (R., 3826.) An old colored fellow called 
Bob Wineberry had the ec ontraet for building the new house. 
(R., 327.) 1] have.seen Mr. Nailor intoxicated. (R., 327.) 
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Question. Do you know Washington Nailor, one of the 
parties plaintiff to this suit ? 

Answer. I know him by sight. 

Question. Did you ever bave any conversation wit 
about this suit 

Answer. On one oecasion. 

Question. State that conversation. 
Answer. As wellas I remember, he asked me how things 
were getting along up on the farm. I told him very well, 
as far as I knew. He asked me when that damned bitch, 
or some such remark, I don’t sung parece the exaet words, 
had been up there. I told him | presumed I knew who 
he meant: that I had taken her down that morning. 
He reproved me for having paid her some money. | 
told him I felt myself ina very awkward situation, and 
I sent word to his mother, , through my brother, that if 
they had the power to serve a notice on me, to do it. 
also told him that I believed that at the time the old man 
died that if 1 had a landlord or landlady 1 that Miss Conley 
was my landlady. He made some shight remark about that— 
landlord or landlady, hell! or somethin 1 of that sort; that 
I could have paid them the rent if I chose; that she had 
nothing O] nly what she had QO in an Improper manner, and 
that if they should lose it I would be safe, having the re- 
ceipts. * * ™ He said there was a certain young mar- 


ried man wl iO -was going to get himself into trouble in re- 


_ 
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gard to ti hing, and as Il heard some remarks that he had 
7 . 1 } . : . 
made about me previous to that, it touched me a littl e, and 


I told him he had made some im prop er declarations in re- 
gard to me. He wanted to know what they were. I told 
him I understood he said I had had improper intercourse 
with this woman, Mrs. Conley, and if so, he had better 
make his points very strong, I told him. He said that 
seeiny was knowing. I.told him yes, that what aman saw 
he had a night LO believe. Anything further than that J 
don’t remember at that time. 

Muestion. What did he say,if anything, with reference 
to being a witness in this case ¢ 

Answer. He said he supposed I would be a witness in the 
case. 

Vuestion. Anything further? 

Answer. 1 told him I didn’t know whether I would or 
not. He said if I was a witness there could be questions 
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I could answer; there might be others I could say I decline 
to answer, and, if so, there was a way to make me answer. 
I told him I supposed I knew the importance of a witness. 
(h., 319, 320.) | 


An unsuccessful effort was made, on cross-examination, 

to show that this witness had been unduly intimate wi 
the defendant. The testimony on the subject is to be found 
on pages 328-332 of the printed record. It would make 
this brief too long to analyze all the testimony. The witness 
testified that the statement was false, that he had taken 
indecent liberties with the defendant in 1879, after this suit 
was brought, in the presence of one Wm. A Leach. (R., 
3830-351.) Leach was called by the complainants as a wit- 
ness in rebuttal. He says, “be had been in the liquor busi- 
ness.” He contradicts Mr. Beans, as to the indecent liber- 
ties taken by Beans in his presence. (R., 898-400.) We 
don’t believe Leach. ‘We don’t believe that Beans a mar- 
ried man with five children, would have exposed either 
himself or the defendant before this stranger. Leach says. 
he had met a man named Beans, but didn’t know his first 
name. (R., 399.) 

Mr. Beans has sebiied that the new house, being built by 
Mr. Nailor on the farm leased to him by Mr. Nailor, was 
commenced : oc sdenib but was not completed at the 
time of Mr. lor’s death, and that a colored man, called 
W ineberry, sa the contract from Mr. Nailor for building 


this new house. 
Robert Meredith testifies substantially as follows: 


My liberty name is Robert Ulineberry, (very much h 
Wineberry.) I belonged to Benedict Ulineberry, and be- 
fore | got my freedom I had to take his name. But my 
father’s a mother’s name was JWVered7th. I got my liberty 

: : 4 : ' a “eh seit dn 
under the name of Ulineberry eight years before the war. 
(ik. Zit. ) 
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: I am 54 years old (R., 277); I reside on 14th and C Sts. in 
this city, | have lived there four years; 1am a house carpen- 
ter. I kuew Allison Nailor, senior, four years this last Sep- 
tember. I built for him and repaired for him. I put up a 
couple of houses in the country for him; one is completed 
and the other is not. (R., 272.) Lcommenced work for Mr. 
Naitlor on h is farm the 28th of July, LS77. (CR. 274.) The 
first house I built was a corn-crib and. yranary. It was 
commeneed in J ily, L877 and finished October 20th follow- 
ing. (R., 277,278) Mr. Nailor boarded me and paid me 
$00 for the corn-crib. J boarded at Mr. Beans’ (ae: 278). 
Mr. Nailor paid my board. (R., 278.) The other house in 
the country was a dwelling house. It is not finished—only 
the frame sawed together and ris; there are no rafters or 
weather boarding. (R., 274.) L commenced to build the dwell- 
iny house on the 8th of May, 1878. (R., 278.) 

Mr. Nailor mentioned to me how he wished the two 
houses in the country to be done. The first building (the 
corn-crib, R., 278) he simply drew with his cane on the 
ground, After we agreed upon the price I went to the 
farm and he came there and showed me where he wanted 
the building. (R., 272 

The next year (1878) he asked me if I ever built an 
eight room house. JI told him I had, a many one. He 
wanted an eight room house and told me to draw a plan. 
I did so, and he understood it, and said it was perfectly right. 
Then he wanted to know what I would build it tor, he to 
furnish everything except the frame; that I was to get. I 
told him what I would do and we agreed onthe price. He 
told me to go ahead and do the wor kg according “a your pians, 
and comple te it up, and your money will be all right. Be- 
fore I got through that, then he came to me to repair this 
house on 12th street: I came down and he told me to look 
at it and see what I would do the work for. He told me 
how he wanted it done, and oo that he wanted 
another story raised on it. »He said, ‘do the work, comple te 
the work, and you will have no trouble about your money.’ 
I got through there, and he wanted to know if I was going 
back to the country to finish the building I was at work 
on and left on the 13th of July. (The dwelling house com- 
menced May 8th, 1878.) I went back up there on the 29th 
of October, and worked from then until Christmas; then I 
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came down and that wasthe last work I done for him. (R. 
272, 273.) 

[ never had any trouble in settling my accounts with him 
but once, and that was pretty much my own fault, I gcuess. 
Never had any trouble except about tearing down an old 
building on G street (Ii . 278). I often talked to him about 

the buildings and the work I was doing, and he used to 
often talk with me (kh. 278). 
When I was tearing down this building on G street he 
said he was going to send the lumber up in the country to 
put up the corn-crib and granary, all under one roof. He 
said he was doing this to bg for Willie, that the house 
I was putting up there was for Willie. He would often 
ask me how I was setting along with the buildings, and 
when I would want shingles or nails or anything like that. 
fter | got it completed he told me to come and get my 
money. He came to the country twice the first week I was 
building the corn-crib. He came to the country pretty 
often. Miss Conley came with him and the children and 
the cook. * hey brought the cook along to take charge of 
the childr n (R. 280). These all came up to the time of the 
death of the children (R. 278). 


(The children died in August, 1878.) 


* I was working any where close by him I would see 
Mr. Nailor | in the city pretty much every day. I used to 
go up to the stable for the horse and buggy for him pretty 
often. (R., 274.) I have had many conversations with 
him. He used to talk a great deal about his children. I 
mean by Mr. Nailor’s children Kate Conley’s children. 
When the children were living he would often tell me 
what providence he wanted to make for them. After the 
death of the children he, of course, used = talk about 
them. He would talk about little Wille, if he had lived 
what he intended on doing in. that way. ‘He said that 
house he was living in (on Fourteenth street southwest,) 
was for Willie. (R., 275.) I used to sit down there in his 
dining-room and talk with him. (R., 275.) The condition 
of his mind during the period IL knew him was very good. 
All the dealings I ever had to do with him he was smart 
enough. I couldn’t say how often I have seen him to be 
really drunk. I have seen him tight, but to say how often 
I wouldn’t pretend to say. (R., 274, 275.) | 
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Question. Do you know Mr. Washington Nailor (one of 
the complainants) ? 

Answer, Y es, sIr. 

Question. Have you had any conversation with him in 
reference to this case /¢ 

Answer. I was talking with him twice—threetimes, I be- 
heve. 

Muestion. Ww henand where-did the first conversation occur? 

Answer. On Fourteenth and the Avenue. 

Question. What did he say ? . 

Answer. He was asking me if I wasn’t with the old 
man at his death. I think that was the first. He was 
asking my opinion about what did I think of the old man, 
and about this Miss Catharine Conley: did I think she 
kept him under the influence of liquor. I told him 
rightly that I didn’t know; that I stayed there. The next 
time I saw him he was mires 4 me the same. ‘This was on 
Fourteenth and C streets. He asked me did I think he was 
capable of trausacting business. I told him J had done 
right smart of work for him; according to my judement 
he was. There were several things he asked me, and [ 
couldn’t lag them to recollection. He asked me if I 
thought he (Mr. Nailor, 5Sr.,) was the father of the children. 
IT told him I didn’t know, but they certainly must be, for they 
were just like him. The third conversation was on Four- 
teenth and C streets. It was pretty much the same. 

Muestion. Didn't he say something to you about your tes- 
tifying in his behalf; about his winning this case ? 

Answer. if he won this case, of course I should have the 
finishing of the house up there. He said he had looked 
at it; this was the second time he was down there. 

Question. Did he come to your heuse ? 

Answer. No, sir; he saw me and called me out of my 
shop to his buge, r. (R. 275, 276.) 


We will here introduce the testimony of the complain- 
ants in rebuttal, designed to impeach the statement of this 
witness in reference to his conversations with Washington 
T. Nailor, on 14th street. 


W. T. Nailor was recalled in rebuttal and testified that 
he knew Robert Meredith, and that he never said to Mere- 
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dith that if he won this ease he, Meredith, shouid have the 
finishing of the house on the farm, or anything equivalent 
to it. (Rk. 400.) 

Matthew T’'remble, another of the complainants, was re- 
called in rebuttal and testified that he had met Robert Mere- 
dith in company with Mr. Wash. Nailor—only once, 
be believes, on 14th street,—that on that occasion he heard 
all the conversation that passed between Mr. Wash. 
Nailorand Meredith, and that Mr. Nailor did not tell Mere- 
dith that if he won this case he, Meredith, should have the 
finishing of the house down on the farm, and that Mr. 
Nailor did not urge Meredith to testify for the complainants 
or offer him any inducements to do so. (Rk. 401-402.) 


The testimony of Robert Meredith is resumed as follows: 


Mr. Nailor was to give me $100 for building the dwel- 
ling house on his farm. I first asked him 3200. He said 
no, he would give me $100 and board me. I had to get the 
frame for the dwe lin 1g house out of the woods belonging to 
him, the same as I did for the corn-crib, and he was to fur- 
nish all the material. I was to get the frames out of his 
woods—on his 80-acre lot. He drove through the woods and 
showed me where to gel ut. (R., 2 19 a 

I never saw Mr. Nailor drink ce the country. Sometimes 
he brought a flask with him and offered me some (K., 280). 
[ have seen him drink at his house in the city—not often. 
(R., 280.) I have seen Kate Conley fix the punch for him 
to drink at different times. (Iv., 280.) 


Question. Do you remember of seeing him (Mr. Nailor, 
senior), executing a paper, a will, at anytime ¢ 

Answer. I was there with one. 

Question. When was that? 

Answer. That was in March, 1878. 

Muestion. Who else was present ? 

Answer. Mr. Mark Douglas, James Allman, Dr. Ham- 

ett. 

(These are the attesting witnesses to the will. R., 232.) 

Question. Was it a will? 

Answer. ’Deed I don’t know. 

Muestion. What did they say it was: 
OD 


Answer. They told me it was a deed. 

Question. Who said it was a deed? 

Answer. He told me it was a deed, L think. 

Question. A deed to whom ? 

Answer. Of property to Willie; so much, he said, was 
for Willie, and as for Kdna, I iow t remem ber, 

Vuestion. Do you remember the day in March that this 
was? 

Answer. 1 don’t. 

Muestion. Was Kate Conley there ? 

Answer, She was. 

Question. Who went for Douglas and Allman ? 

Answer. I went for them. 

Muestion. Who sent you for them ? 

Answer. He SCR’ Mme. 

Question. Was the old man well at that time? 

Answer. No, sir; he wasn’t well ; he had been out, though. 

Muestion. Was he in bed ? 

Answer. No, Sir, setting up. 

Muestion. Did you not tell Wash. Nailor and Mat- 
thew Trimble that the old gentleman was sick in bed, 
and had to be raised up to sign the will, and that 
Kate Conley sent you for Douela s and Allman; and did 
you not tell them this on one of the occasions. you saw 
them at your shop, and talked to them about this case? 

Answer. I might have done—but I wasn’t sworn; I was 
a colored man and didn't want to be hampered by people 
examining me on the street, but I am here now to tell the 
truth as near as J ean. 

Question. Did you - tell them on the same occasion 
at you did not consider the old gentleman competent to 
transact business during the time you knew him, and that 
you would not have bought property from him under any 
consideration ? 

Answer. I told them this: I wouldn’t like to do it, and 
there is where they wanted to hamper me. He asked me 
if I had ever transacted any business for his father, and ] 
told him about tearing this old shop down. I told them 
that the old man was incompetent to transact business, and 
that I wouldn’t have bought property from him. 

Question. What.reason had you, if any, for telling these 
gentlemen at that time what you did? | 
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He was trequently al Mr. Nailot SF pnouse, and sometimes 


went on errands for him. It will be observed he does not 
say that either 
Mr. Nailor executed the will, nor does he say he saw Mr. 
Nailor sign it. He simply means that he and Kate Conley 
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I reside on 14th street between B and C streets, southwest. | 
have known Kate Conley since she came to this country 
16 years ago, z. e.,in 1864. When I first knew her she lived 
at our house, my father’s house, (R., 286) on K street in 
this city. She jived with us two months and then she went 
out in service. At the time she lived with me I thought 
she was about 16 or 17 years old. At the time she lived 


with me she behaved like a nice, proper, decent yvirl. I dis. 


, 
} 


covered her relations with Mr. Nailor through a friend of 


mine who had come out where I was living, and I was ask- 
ing for her, The next time I came to Washington I went 
to see her. JI was then living in Howard County, Md. J 
continued to live in Howard County after that about two 
years. I moved back to Washington in March, 1874. J 
was in the habit of visiting Kate Conley after my return to 
the city in 1874. She was living with Mr. Nailor on 14th 


street. I have talked with Mr. Nailor at the house very . 


frequently. He would talk about different things. He talked 
to me about Katie and the children, and what he would 
hike to do for them. He would say he would like to leave 
them something to support them hereafter. When he 
was talking about it he would be both in bis own house 
and mine, and in several other places when we would 
meet. Ue first commenced talking about this matter 
five or six years ago, (7. e. in 1874 or 1875.) The last time 
he talked with me about the matter was about three years 
aco, (2.¢.1n 1877), as near as 1 eanthink. I heard bim speak 
about a will, but I almost forget what about it, but he did 
tell me what he did will the children. I have often seen him 
in the presence of the children. His manner towards them 
was very kind, very loving. I saw him shortly before the 
death of Wilhe and Edna. I have seen him in the presence 
of Kate Conley. Her treatment of him was very kind. 
When he was sick she acted very kind, very gentle. I used 
to see Mr. Nailor takea little hquor. 1 dont remember see- 
ing him under the influence ot lhquor in the house, but I 
have seen him coming in under the influence of liquor, and 
she would get very angry with him. Mr. Nadlor’s mind 


was right during the time L knew him. I did’nt see any in- 


sanity about the man. J often came to him for advice, and 
1 am sure he yave me good advice about my little business. 
(R. 232, 235.) | 

[ was married in 1865 or 1866. My husband has been 
dead since July 1875. (hk. 286.) 
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This witness was subjected to a cross-examination, occu- 
pying thirteen pages of the printed record. (R., 235-248.) 
It does not shake her testimony, but we have not space to 
analyze it. For the benefit of the complainants we will, 


however, give the concluding questions and answers: 


Question. Don’t you think Kate Conley ought to succeed 
in this suit ? 

Answer. | am no lawyer to think anything, of course. I 
don’t know anything about law. 

‘Question. Don’t you hope she will succeed ? 

Answer. Yes, sir; Ido. JL would be very much rejoiced. 


(R., 248.) 


Mrs. Mary i. Rallinger, fifty-six years of age, lived 
in the house with Mr. Nailor and defendant. She went 
there at Mr. Nailor’s request, to nurse little Willie when 
he had scarlet fever,in 1878. She remained there until 
both children (Willie and Edna) were dead. They died 
in August, 1878. Shetestifies substantially as follows: 


I knew Allison Nailor for three years before his death. 
I became acquainted with him by living the second door 
from him, and by his little children. He had a little boy 
about the same age as my little girl, and they became very 
intimate. J visited his house after I became acquainted 
with him. The way I came to visit his house was that I 
used to go in the morning and get milk from Miss Kate. 


She kept a cow. I lived in the house with them. The. 


little boy was taken sick. I heard he had scarlet fever 
and I went to see him. Mr. Nailor asked me if I 
would assist her(Miss Kate) in taking care ofthim. No 
person would go in; the people were afraid of giving it to 
their children. I stayed until both children were dead and 
buried. [From that time up to the day of Mr. Nailor’s 
death there was scarcely a day that I didn’t have a conver- 
sation with him. We talked a good deal about the chil- 
dren. He would say that if they had lived they would 
have been a great comfort to him. At the time of their 
sickness he appeared to be in a great deal of trouble for 


oR Teneo 


46 


fear he would lose them. He would coax them, kiss them, 
and beg them to take their medicine. He acted as though 
he would give ine dese he was worth to have them 
spared. He cried as arty as ever you saw a man after 
their death. The ae Willie died he didn’t sleep any 
scarcely, but stood around the bed. Mr. Nailor and Kate 
Conley treated each other pretty much’as man and wife. 
She was very kind to him when he was sick. I think I 
saw him intoxicated once while I lived with him. J never 
wsa any sins of insanity, or anything like that about him. LHe 
had an excellent memory. Inever thought any person could 
influence Mr. Nailor, so far as I knew him. He wasave ry 
positive man, in my judgement. I neversaw anything amiss 
in Kate Conley during the time I knew her. Of course 
what she done we . know, but outside of that I never saw 
anything amiss by the woman, I was with him during his 
last illness. I did not hear him say anything about the 
members of — family, unless he was asked when she 
asked him if he wished to see any of them, and he would 
sav no. He was baptized by a Catholic priest the day be- 
fore he died. (R., 248-252.) 


[This witness was subjected to a long cross-examinatjon 
(Kt., 252-263), but it did not impair her testimony. | 


\ 


Mrs. ANN McCugE lived on 14th street, just across from 
Mr. Nutlor: and was acquainted wit him and the defendant 
for six years before his death. She was a Catholic, from 

Jreland, and Kate had been christened in the same Church. 
(R., 270.) She was very intimate with Kate. She visited 
there when the children (Willie and Edna) were sick as 
high as eight or nine times a day. They used to send for 
her. Animated with all the zeal of her Church, Mrs. McCue 
endeavored to get Mr. Nailor to go home to his family, and to 
yet Kate to leavehim. (R., 269.) She wanted Kate to go back 
to her church. “ But for that,” she says, “I wouldn’t have 
bothered with her.” (267, 268.) 

This witness testifies substantially as follows : 


Kate treated Mr. Nailor very well. She was very kind 
to him. I never saw Mr. Nailor under the influence of 
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liquor but once during the time I visited there. He was 
very fond of the children. He was very distressed after 
their death. J think he was a very intelligent man and a 
very smart man. He couidn’t be controlled by anybody. 
[ heard Mr. Naylor express an intention of providing for 
Kate or her children six or eight times, to the best of my 
knowledge. (R., 264, 265.) 

I asked him if he didn’t know he was laying in a bed of 
hell in staying with her. He told me he » didn’t want me or 
any other damned she priest to ask Kate to leave him; he 
wanted her to stay with him while he lived, and he meant 
to provide for her and the children. I had tried to get her 
to leave him. He said that twice to me. I asked him 
twice, but didn’t say anything more to him about it. He 
was a man that didn’t like anything said to him about it. 


(ii.. 260.) ‘ 
Cross-ecamined. (Rec., 265-271.) 


I happened to be first at Kate’s house six years 
ago. <A little girl was nursing for her, and I made 
some stage for the oirl and carried them over to her. 
After that I visited them frequently, and continued to 
visit them up to the time the Y moved over to 12th street. 
They moved to 12th street in the fall ( (1878), and he died in 
January, I think (1879.) Isaw Mr. Nailor every day, some- 
times twice and sometimes five or six timesa day hiv the 
time I first got acquainted with him until he moved to 12th 
street. Sometimes I would be over there, and sometimes I 
would see him going by in his buggy. I used to go to the 
gate for milk every morning, and sometimes I would go in- 
side. Mr. Nailor talked of how his family used to treat 
him. He said he had made his will and he did’nt give a 
damn who knowed it. J do not remember when this was: it 
was a good while before the children were tooksick. It was 
a year before the children died. Isaw the doctor’s carriage 
and I went over and asked who was sick, and he said 
no one; and I said, why, I saw the doctor here, and he 
said I have made my will, and I have willed a couple of 
houses to poor Edna and a farm to Wille. Oh! it was 
more than a year, must be nearer two years; three years; 
[ don’t know exactly the time; L never kept no accounts, it 
never troubled me; when I found I couldn’t separate them 
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it didn’t bother me. He said he would leave Kate inde- 
pendent for taking care of him; that she took care of him. 
He said this when talking about providing for the children. 
Kate is a Catholic, so am I. If she was not a Catholic I 
wouldn’t have bothered with her, as I wanted her to come 
back to her church. JI am friendly to Kate as a neighbor, 
nothing else. Undoubtedly, I knew Kate was living with 
Mr. Nailor without: being married to him. I don’t think 
it was proper conduct for Kate to live with Mr. Nailor 
without being married, but he said he took her when she was 
tnnocent, and intended to provide for her. I told him to 
go home to his family; he said God damn them, he 
didn’t intend to go home to them, that they hadn’t 


treated him right. I tried to get Kate to leave Mr. - 


Nailor. J wanted her to go back to her church, which she 
had left. He was not feeble; he could yo when he 
pleased, and did it, too. He could go out in the yard and 
chop wood to my seeing. ‘The first church Kate went to I 
brought her to St. Dominic’s. She was Christened in the 
Catholic church, and brought up init. When she lived 
with Mr. Nailor she didn’t go until I brought her. I am 
married. My husband and myself have been living 
together twenty-four years. My husband isworking in the 
Commissary. (R., 265-271.) 


(This witness testifies that Mr. Nailor said he didn’t in- 
tend to go home to his family; that they hadn’t treated him 
right. It is to be remembered that when he said this he 
had been divorced a mensa et thoro from his wife. (Bill, 


R., 4.) 


We do not propose to give an abstract of the remaining 
testimony for the defendant, as we wish to be as brief as the 
circumstances of this case will allow. There are twenty-two 
addiiional witnesses for the defendant, Their evidence is 
strong and convincing in her favor upon all the material 
issues, and especially upon the question of Mr. Nailor’s 
competency to make the conveyances. They corroborate 
and confirm the evidence, a summary of which has been 
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given. Wecan only call attention to this additional testi- 
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Evidence for the Complainants. 


We come now to consider the evidence for the com- 
~p lain ants 

We have already considered the testimony of the 
witnesses, who are complainants, also the evidence of 
Harriet Schofield, and her husband, also that of James 8. 
Topham, Dr. Hammett and William A. Leach, and we will 
not refer to them again. 

There were four witnesses who claim to have had sexual 
intercourse with the defendant at some periods between the 
years IS71 and 1875. There is not a particle of evidence in 
the record showing, OT tendin¢ to show, that the de fendant Was 
not a Virtuous and well-behaved girl up to the time she Was 
entraduced to Mr. Nailor, in November, 1869. The names 
of these four witnesses are piorogye = Easnepees (R., 159- 
164), Patrick McNamara (R., 165-174), Wm. EH. Kidd (R., 
187-192), and Richard T. Brown (R., eh 197). 

The first of these (Trundle) says e is a carpenter; has 
been married and has one child; resides in Maryland; is 
fifty-three years old, and had illicit intercourse only once 
with the defendant about 1875. Thecredibility of this mau 
is impeached and he is flatly contradicted by Harriet Wat- 
ers. (R. 317-379. ) | 


The second (McNamara) says : 


He is married; has five or sir children 1: has been in tbe 
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while before’ Mr. Nailor died. This witness got “ caught” 
‘upon his cross-examination. Mr. Carrington asked : 


Question. How many times did you have sexual inter- 
course with her on 14th street ? 

Answer. Can’t tell how many times; I took no memoran- 
dum of it. 

Question. How many times on 12th street ¢ 

Answer. That Ican’t tell erther. 

Question. Was it frequently ? 

Answer. No, sir; not on 12th street. 

Question. You mean as it was on 14th and on EK street ? 

Answer. That’s what I mean; yes, sir. 


(Redirect by Mr. CoLz.) 


Question. On Cross-examination Mr. Carrington asks how 
many times you had intercourse with her on 12th street, to 
which you answer that; I can’t tell. Please state whether 
you ever had intercourse with her on 12th street ? 

Answer. I don’t think I ever had on 12th street. (R. 171, 
174.) 


If there ever was a case where the maxim falsus i” uno 


Jalsus in omnibus ought to apply, it is here. 


_The third man (Edd) says he is a horse-clipper and hack- 
driver, but ts not doiny anything now, and now resides in 
’ Purdy’s Court,” but has kept house in other places. 
(R., 189.) 

By Mr. CARRINGTON: 


Question. Are you not living in Purdy’s Courtin adultery? 

(Objected to by compl’t, because improper, and being a 
question to which the witness is not obliged to answer.) 

Answer. I decline to answer that. 

Question. Have you not been living in adultery at the 
various places you have mentioned for the last three years?. 

(Same objection,) 

Answer. J decline to answer that. (R., 189, 190.) 


This man says he had illicit intercourse with the de- 
fendant in 1874. 
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His testimony is empeached by John T. Price, (R. 375, 
376,) who appears to be a witness who was also examined 
on behalf of the complainants. (R.99.) Mr. Price testifies 
that Edd told him that Mr. Nailor wanted him to testify 
about having conversation with this woman, $e that zt 
wasn’t true, and he wasn’t going to do it. He did not say 
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which Mr. Nailor; he only said Mr. Nailor. Subsequently 


witness heard that Hdd had testified in thise ase. (RK. 375, 
376.) 

The fourth man, Brown, says he was a cook in the army 
in Dakota, but is now employed “off and on” in the market; 
that he receives no particular wages but his board at home; 
that he vs married, and that he had intercourse with the de- 
fendant on 14th street, in 1874 and 1875. (Kk. 1938, 197.) 

We call attention to the cross-examination of this wit- 
ness to show how unworthy he is of credit. (R. 194-197.) 

The testimony of these four witnesses on the subject of 
sexual intercourse is wholly cradmissible, irrelevant to the 
eSSUE, and ought to be expunyed from the record. 

It was objected to at the time it was offered, and we have 
a right te object and do object to it now, pursuant to the 


stipulation of counsel, (R. 24), on the ground of inadmissi- 


bility and incompetency. 

It sheds no light on the question of undue influence, or 
of Mr. Nailor’s capacity to make the deeds in question. 
One of these men, J'rundle, was actually examined to show 
that Mr. Nailor was not méntally competent to dispose of 
his property. Well! we have nothing further to say about 
him. 

The complainants’ counsel offered in evidence the records 
of the court below, holding a criminal term, in three cases, 
and filed with the Examiner copies of the Minute-book in 
said cases as exhibits. (R., 200.) These exhibits are to be 
found on pages 202 and 203. Of course these records, and 
these copies of the minutes were objected to at the time by de- 
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fendant’s counsel, and the reasons assigned. (R., 200.) Besides, 
| od we have a right to assign any reasons we please against 
their competency pursuant to stipulation. (R., 24.) These 
| exhibits are so clearly tnadmissible that we will not discuss 
the matter. All three of these gases were informations in 
the Police Court, appealed to the Criminal Court, and were 
brought in 1870 and 1871, lony after Mr. Nailor had com- 
menced to cohahit with the def: —— Mr. Nailor appears 
to have been the defendant’s surety in two of them, and we 
have no doubt he was in the Gund. One information was 
for selling liquor without a license, another for keeping her 
place open on Sunday, and the other for keeping a disord- 
erly house. 

| The ay ocseneth counsel also offered in evidence the 
| record in the suit : ist Mr. Nailor, brought by his wife, 
| 1873, for a lg a mensa@ et thoro, for adultery and 
abandonment. We do not think this reeord was admissible, 
but we are willing bO coneede that, in 1878, this suit was 
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same man when he Was ae quiring his wealth by his industry, 
shrewdness, and business skill, as he was when he made the 


conveyances In controversy, with the exception that he was 


ceoadesa en 


1] Supeeny ; ; . = . . a , ae e 7 
older when the conveyances were made, and his phi YSiCal 
7 , . 

strength was not, perhaps, so good. He was the same man 

SRE: Re ; et iae . 
morally, and the same man mentally. The complainants ad- 
ii aS =e ae fe 7 > 7A wo 7 Co € = " he 
nit that, as far DacK aS previous to 1854, he drank. went 
on sprees, and frequented houses of prostitution, yet they 


also admit that more than ten years later. in LSod (R.. 39) 


\ 


ow 


°9 
P 
7 


he WAS a qood business 4 NaN, Rrx~ of t Pat « 
/ X72, ra ay Ls PAPA” panprerl 
pt ber ‘é a: I Pa Fe Pe Bite Al 


(A ae oF as {y~—~*-A/ tr ve Mosask Ad. ee LaJa 


: (VA Br, ( (4 3 v. ) 


a G 


Toi wa a ca a ——————— fa a 6 ni meee 
Dd 

If Mr. Nailor had the right and ability to amass his 
property when he was a reprobate, he had the same right 
to dispose of it as he saw fit, while he continued a repro- 
bate. 

As we said before his widow’s rights are not at all af- 

4 fected by his conveyances, and she is not a proper party 
to this suit. | : 

We do not believe this court will assail the titles to 
landed property upon the shadowy and uncertain evidence 
of the complainants which we now proceed to consider. 

Besides the complainants’ witnesses, whose evidence we 
have already discussed, there was a number of other 
witnesses in their behalf. We cannot give a summary of 
the evidence of all these witnesses, so we have concluded 
to consider only the first fi/teen in the order they appear in 
the record, assumingand bs a that these will furnish a fair 
sample os the remainder. Wecan, of course, only give, very 
briefly, the gist of their eg Ww e cannot give the narra- 
tion of facts upon which these opmmnags are based. ‘These 
opinions go to Mr. Nailor’s mental capacity to execute the 
conveyances. As we said before there is no evidence of un- 
due influence on the part of the defendant except that which 
may be inferred from her co-habitation with Mr. Nailor, 
from her uniform kindness and cventleness towards him, and 
from her constant and unremitting attention to his wants 
and comforts. Wre-eeertt-thert—wtren-te-aeteec+tor-atorithy 
she eer brepohtittobimn 

The first witness is John H. Clarke(R., 66-71). He tes- 
tifies as follows: 

I am in. the tailoring business; 1 knew Allison Nailor 
from 1862 or 18638, up to the time of his death; I saw and 
talked with him every few days; he —s a great deal 


the most of his time. For the first elaht o > ten years, (2. C., 
from 1862 to about 1870,) he was under eis influence of 
liquor the most of the time. 
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Muestion. Was Mr. Nailor in the habit of using liquor 
when you first knew him ; and if so, to what extent (7. e. in 
18642 | Bh : 

Answer. He used to get very drunk; he would get down 
and have to be carried upstairs. This was pretty olten ; 
you would hardly find him sober when I first knew him, 
unless you caught him early in the morning. : 

Question. Did his habits of intoxication increase or 
diminish during the last years of his life ? } 

Answer. During the last two years they diminished a 
great deal. 

Question. Was he more addicted to the use of liquor in 
1864 and 1865 than from 1869 to 1875 ? | 

Answer. More in 1864 and 1865. I bad more chance of 


) 


seeing him then; he lived in the rear of my stable (K., 69). 


_ Yet one of the complainants (James W. Clarke), testifies 

that in 7864 Mr. Nailor was a good business man (R., 40). 
This witness testifies that in his opinion Mr. Nailor has 

not been competent to do ahy business to the amount of 


$200 for the last four or five years (R., 68). 


The next witness 1s Charles F’. M. Bruce, a hackman (R.. 
71-78) ; cannot read or write; knew Mr. Nailor intimately 


for thirty-five or forty years (R., 71). 


Question. What were Mr. Nailor’s habits as to the use 
of intoxicating liquor during the time that you knew him? 

Answer. Sometimes when I met him he would be sober, ana 
. sometimes he would be drunk (R., 73). 


This witness is of the opinion that Mr. Nailor’s mind was 
not in such condition in March, 1878, as to transact im- 
portant business, because he was always drinking (R., 74). 


; 


The next witness is Jacob Poss. (R., 78-81, 394-396.) 
He says: I am a livery-stable keeper. Was at one time a 
bar-tender with my uncle. (R, 394.) Knew Mr. Nailor 
for twenty years. 


Ov 


Question. What. were his habits in relation to the use of 
intoxicating drinks during the time you knew him ? 
Answer. Ile-was about nine-tenths of his time drunk. 
Question. How were his habits in this particular the 
last four or five years of his life, as compared with what 
they were when you first knew him ? 

Answer. He drank more. When I first knew him he 
was more capable of attending to business than he was in 
latter years. 

Question. What were his habits when you first knew 
him (2. e., about 1859 7) 

Answer. [le wits then Gf urte a shrewd business man. 


(R., 79.) 


‘The witness thus testifies that about 7859 Mr. Nailor was 
nine-tenths of the time drunk, yet, he says he was then quzte 
a shrewd business WLAN. 

He further testifies that, in his opinion, Mr. Nailor was 
not competent to make a disposition of a large quantity 
of his real estate in 1878. 

=e The next witness, Zhomas ’. France, says he is with W. 
Ll’. Nailor, (one of the complainants), at his livery stable, 
and that in his opinion Mr. Nailor was not competent in 
March, 1878, to make deeds of his real estate. (R. 82-86.) 

‘he next witness, Delaware Hudnell, says he is in the 
grocery business ; that he once kept a restaurant on D street, 
and that in March, 1878, he did not think Mr. Nailor was 
competent to make, understandingly, deeds disposing of his 
real estate. (R. 86-89.) 


. 


The — 38 ” i T ral ' ' hin 3 
ne next W1tBeSss, Alexander Leadingham, says neisa 


livery stable keeper, and that, in his opinion, Mr. Nailor was 
not competent in March, 1878, to convey understandingly 


large quantities of his real estate, nor was he so competent 


wa — 


for the last eight or ten years. (R. 90-92.) 

Question. Did you see him intoxicated as often during 
the last two years of his life as before that time? 

Answer. | couldn’t say that I did. 


+ 


een erring bm ee 
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Questiou. During the last vear of his life how often did 
you see him intoxicated ? 

Answer. f couldn't sa 7] that I saw him intoxicated at all 
during the last year. | 

Question. During the second year before his death, how 
was it? 

Answer. That { couldn't SHY. 

Question. Did you see him intoxicated at all during the 
second year? 

Answer. [couldn't say, positively. 

ae. M9 
(K.., JL.) 

Yet this witness testifies that he knew Mr. Nailor since 
1865, and that during the last seven or eight years he would 
see or meet Mr. Nailor sometimes every day, sometimes 
every week, sometimes in a month. (h., 90.) 

The next witness is Park D. Mills. He says: 1 am a 
boatman. I knew Mr. Nailor about three years. During 
the time I was acquainted with him I saw him often as 
every other day, on an average. He drank to the extent 


that he got under the influence of liquor once in a while, the 
same as I do myself, and was then incapable of transacting 
any business. I have seen him when | thought he was un- 
der the influence of liquor. In my opinion, at the time Il 
knew him, I do not think he was competent to transact 1m- 
portant business, such as disposing of large quanties of real 
estate. (R., 92-94.) 

The next witness is James Belt. (R., 95-97.) He testi- 
fies: I am acarpenter. I have known Mr. Nailor for 20 
years. I knew him as well as anybody did. I lived in one 
of his houses for years. I saw him during the last eight 
years of his life nearly every day. I lived in the same 
neighborhood with him. (R., 95.) 


Muestion. What effect, if any, did his excessive drinking 
have upon his health and mind during the latter part of his 
life, say the last two or three years? 


Answer. I don’t think he 


was drinking. Ue would curse the best friend he had in 
| ag 
the world. 
: ‘ X ’ ] - | a , " . . ee en ai se! >”? ? 
Question. State whether, in your opinion, in March, 1878, 
Mr. Nailor wasin such acondition, physically and mentally, as 
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we ae five Years before as he was at the me of his death. Still 
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a line has to be drawn somewher We will see as we 
a lvance that some or tue complainant witnesses bring tne 
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line of Mr. Nailor’s competency nearly, if not quite, up to 
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the time of his executing the three deeds 1n 18/3. O} Course, 
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The next witness is John F.. Neitz (R . 97-99). He is a 
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baker. Hesays: I knew Mr. Nailor for thirtv years about 
as intimately as any one could know another in business. I 
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c<new Him as intimately curling the last seven or eight years 
ef 4 i a/ 
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yf his life as I did before. 
~ = @. State whether, in your opinion Mr. Nailor was com- 


petent, say in M: 
portant business, 
of his real estate 
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°°, 7 ) i . 4 . a ’ + ae | 7 . 
irch, 1878, to transact understandinely im- 
such as the disposition of a large portion 
iT 4} !- , ys 7 ' ] a } . ] s . ‘aha . ’ 
by transiterring 1t by deed or otherwise ? 


A. I don’t think he was. from 1876 down to his death. 
knowing him as I did prior to ae and a “eens iness quali- 
fications, he changed a ‘great deal (h., 98). 


The preceding witness (Belt), brought the competency of 


0 sit down 


ey et .1279- thie witness Seite 
r. Nailor down to 1872; this witness, Seitz, brins 


to 1876. We will see as we advance if we cannot cet it 


w 


still nearer to 7878. 
The next witness is Join 7. Price. He savs. 


[ am in the livery business; I knew Mr. Nailor for 
twenty-five years, and did business with him twenty five 
Years ago. [ don’t'think at times during the last two or 
three years of his hfe he knew what he was doing. At 
times I have seen him during the last two or three years of 
his life, and he was very pleasant, and then again, | have 
eotten out of his way to keep from meeting him. 


Question. What was his’ condition as to soberness or 
drunkenness on those occasions ? 

Answer. Son de tin LES he appeared fo be ali right S and eae 
times he had been drinking, and I got out of his way be- 
cause I thought he did not know what he was doing. 

Question, State whether in your opinion, Mr. Nailor wasin 
such condition physically and mentally that he was com- 
petent, say in ste latter part of March, 1878, to transact 
imp ortant busin 38S, such as conveying or trans ferring a large 
quantity of ies estate worth, say, $20,000 or $30 000! ? 

Answer 1 don’t think he was competent to ‘transact any 
business for the last two years, or else he would not have 
done as he did. (R., 100, 101.) 


The next witness is George. Seitz (R., 101, 103), a baker. 
He says: Mr. Nailor was not capable to transact any busi- 
ness when I last saw him. (R., 105.) 

The next witness is William B. Reed, a grocery’ mer- 

chant (R., 103). He says that, in his opinion, Mr. Nailor 
was not competent in 1872 to convey his real estate at the 


DY 
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times he saw him (R., 106). He also Says that he has had 

no conversation with him directly since that time. Is also 
oe ° : } : | . —_ : . 4 is " 4+, aaa - : or A @) > . Wa. 

of opinion that ne was not competent in 1878. ¢H. LUG.) 


The next witness is Patrick Brennana, a hack-driver. He 
J N ’ ‘ * » 4 yr erV<¢ ic tx7} . Tart 7 Y } 2°7 
says he has had no conversation with Mr. Nailor since 1871, 
and hasen’t heard him converse with others since then. (R.. 
106-109.) 
The next witness 1s Hlenry LL. Turner. Hesays that he 
J 
I 


7. ; : s - . ; ; . a - . . s ee : > » 
Keeps a OX Ing nouse, and was at one time interested in a 


Gamo iD RY house. e:3 Pas.) 

Vuestion. State whether, in your opinion, say in the lat- 
ter part of March, 1878; Mr. Nailor’s mind was in such con- 
dition as to enable sand to ancenn tandingly transact import- 
ant business, such as conveyil or dis sposing of real estate 
0.000? 


P ¢ } 
© 1t was. si r 5 a shouldn 


to the value of 20 or 33 
Answer. | do} 

him to do any business for me at that time. 
(uestiou. What is your ee n er his competency to 

isdn business, say in November, iSi2 % 
Answer. I hardl y think he was competent at that time. 


(h., 210.) 
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I have known Mr. Nailor 25 years. 1 KneW him Intimately 


until 1872 or 1873. I have been away for the last five 


years. I left here in 1874. J did not see him often after the 
, ry } f 
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the tame of day. / only SQW litm ONCE during the last year 
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that he lived. I had been home about six months when 


he died (R_ 118) mu Oi cae +> woe 0 
ne Galea t{in., Lio). in my opinion, t should think he was 


1 estate in the Fall of 1872. 


on 


not competent to convey rei 
(R., 114.) 

We have thus disposed of the first fifteen witnesses for 
the complainants, 

It is upon testimony like th7s that an effort is made to 
deprive a man of the right to dispose of property which he 


1} 


i _ ; [a “< le atte me ee ae 
has earned by his own industry and skill. 


We wil! here conclude our sum mary of the evidence and 


will proceed to consider the law appl ligable to the case. 


The Law. 


‘J i ee a Ta . | ’ . ee eS” MR _ 
ihe com} lainants seek to have the four deeds set aside on 
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. eCcause the deeds were optalne UY the traud and un. 


1 > Ininannc aaat | ey aN 
que 1niiuvence or tne detendant. 
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2. because. at tone time bney were executed, the oranto! 
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was insane, and mentally incompetent to make them. 


do. because there was no oe od or valuable consideration, 


and tne consideration was 1! 


ponreconnet 


These grounds will be considered in their order. 

We will here repeat that the complainant, Rachel T. 
Nailor, the widow of Allison Nailor, senior, 7s not a proper 
party to this suit. Her dowér right in the property in con- 
troversy is not questioned. Her interests are not affected. 

We also repeat that we will assume there will be no 
question as to the validity of the deed dated November 27, 
1872. Our attention will, therefore, be principally directed 
to the three deeds dated J/arch 29, 1878. 

e The evidence shows that Mr. Nailor, for twenty-five years 
before he made the acquaintance of the defendant, was “a 


drinking man,” yet, « during that t period, he was shrewd, en- 


terprising, and money-making, and accumulated his prop- 


erty. The evidence further shows that from a period cer- 
tainly anterior to 1854 he was a man of dissolute life with 
women. The evidence further shows he made the ac- 
quaintance of the defendant 7 November, 1869. At the 
time this acquaintance was made the defendant was 


virtuous. She says so in her sworn answer; the com- 


plainants’ witness, Mrs. Schofield, testifies she believes she 
was then virtuous; Mr. Nailor subsequently said he took 


her when she was “innocent,” and meant to provide for her; 
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and other witnesses testify that, before that time, she was a 
decent, well-behaved, respectable girl; and there is nothing 
in the record contrary to all this. We, therefore, have a 
right to assume, and do assume as a postulate, that Kate 
Conley was decent, respectable, and virtwous up to the time 
she first had illicit intercourse with Mr. Nailor. Aneffort has 


been made to show that, long after the acquaintance Was 


Jormed, and while they were living together, she was un- 


faithful to him. We have stated and criticized the evi- 
dence on this point, and we believe we are fully justified in 
stating that no credit should be attached to it. But even 
if the charge were true, it is inadmissible and irrelevant, 
sheds no light on this case, and should have no weight in 


determining it. 


About three months antecedent to the making of the 
three deeds, Mr. Nailor made a will, wherein he devised 
directly to his two illegitimate children and to the defend- 
ant the same lunds that were subsequently conveyed by 
the three deeds of March 29,1878. None of his other 
property is mentioned in the will. This will is dated 
December 31, 1877, and, in the absence of any satisfactory 
proof to the contrary, it will be conclusively presumed to 
have been made on the day of its date. The deeds were 
subsequently made lest an effort might be made by his 
heirs after his death to break the will. (R., 231, 232.) 
The deeds, if valid, operated, of course, as an emplied 
revocation of the will. Still, if it should be held that the 
deeds are invalid, because the grantor was demented at the 
time he made them, then the will immediately springs into 
life, wnless it is also held that the will, too, is invalid, or 
that it is not in issue in this cause except as part of the 
res geste to show the validity of the deeds. The will is 
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fully prot ed and established by the testimony of two of tne 
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by the will, and they have no interest in the property, and 
no standing in court 

The will, of course, was never admitted to e+ in the 


Orphans’ Court of this District. or in Marvlan d, as the de- 


fendant claims under the deeds. Even if it had ‘ag as it 
relates exclusively to lands, the fact of the probate would 
have given it no weight in this suit. 

The English law, the law of this District, and the law of 


Maryland, are the same. 
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time, that their execution may be regarded as almost one 


contemporaneous act. We will, therefore, makes no attempt 
to draw the distinction, if any exists, between the undue 
influence and incapacity that would vitiate a deed enter wi- 
vos, and that which would vitiate a will, but will assume 


* 
; 


that the same proof would be required to overthrow one as 


would be req uired to overthrow the other. 


There is no evidence whatever of /raud on the part of 
the defendant, and there is no evidence of wrdue influence 
on her part. The only influence exerted by her was that 
which may be inferred from Mr. Nailor’s co-habitation 
with her, from her gentleness and kindness towards him, 
and from her constant and unremitting attentions to his 
wants and comforts. This is not undue tnfluence in the eye 
of the law. | 

In 4ickert vs. Flowry, 48 Penna. St. R., 51, Strong, J., de- 


livering the opinion of the Court, says: 


“Now, that is wndue influence, which amounts to con- 
straint, which substitutes the will of another for that of the 
testator. It may be either through threats or fraud, but, 
however exercised, it must, in order to avoid a will, de- 
stroy the free agency of the testator at thé time when the in- 
strument is made. In the language of Woodward, J., in 
McMahon vs. Ryan, 8 Harris, 8329, “it must be a present 
constraint, operative on the mind of the testator in the very 
act of making the testament.” 


In foe vs. Taylor, 45 Ill., 485, it is held that, to invali- 
date a will on the ground of fraud or compulsion, it must 
be of such a character as to destroy the testator’s free agency. 
Mere honest argument or persuasion, and such influence as 
one person may properly obtain over another are insuffi- 
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blood, provided, he was mentally competent, and was free 
from undue influence at that time. | 

This is also the law of the District of Columbia. 

In Stevenson vs. Stevenson. 33 Pa. St. 469, it is held that 
a man who isof sound mind is competent to make his will 
which would be valid, though it gave al/ his property to 


one not his relative. 


In Howell vs. Troutman, 8 Jones’ Law, N. Car, 304, 
where an alleged testator in a paper.writing propounded as 
his will, devised and bequeathed certain property to the 

1 ae 2 ee Ae a i ie ok hich chil ‘ 
child of his housekeeper, a white woman, which child was 
proved to be a mulatto, but, which the mother had induced 
him to believe was his, it was | held, that this furnished no 
evidence to support the allegation that the will was obtained 


by fraud and undue eee 


' > i 1¢ Yr) - Hh s & 5] ” fas y 1 F A a,c oan f* 1] > e 
~ne Opinion Or the Uourt conec:.udes as Tollows 


“The truth is that the old man, being Fe mares by his 


19 

wife, took a strong fancy to the child of his housekeeper, 
and, whether it was his or not, he oe a Ae r’s love for ut, 
and our law LM poses no pi rohibition upon A Man to preve net 
him from bestowing his property upon the object of his af- 
fection. Affection or attachment, as Sir John Nichol said, 
‘would be a very strong ground of support of a testamen- 
tary act.’”’ 3 


In a feigned issne to determine the validity of a will, it 
may be shown by the contestants that, at the time the will 
was made, the testator was livingin open adultery with the 
mother of the children to whom he had devised the bulk of 
his estate. But that fact, taken in connection with the de- 
vise, rarses no pres jumption of law of undue OL Lue nce. But 
it is left os a question of fact for the jury. 

Dean vs. Negley, 41 Penn. St., 2. 312. 
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ie influence of liquor. 
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In Gardner vs. Gardner, 22 Wend., 526, Cowen, J., in 


delivering the opinion of the Court, says: 


“J read of no insanity among the proofs, except what 
arose from the excessive use of ardent spirits. To what- 
ever extent the constitution may be physically impaired by 
intemperance, the mind retains suffic lent str ength for the 
purpose of transacting common business w hen not clouded 
by actual intoxication. Cases were cited at the bar that, if 
general insanity be established, it will be presu umed to con- 
tinue, unless a lucid interval at the time of the transaction 
in question be clearly shown; but does proof that a man 
iS ] 1}) the habit ot often cettil io di runk, and has even been ei 
drun card Jor Years, make out a Gase of general insanity 
within the rule? The greatest drunkard is frequently 
sober, Ses every day; his habit isin a degree under 
the control of himself and his friends; and durine the few 
months that tiie man spent in the lunatic asylum, the mad- 
house as it has been called by way of emph asis, he was no 
doubt entirely sober, and, therefore, sane. If his unforit 
nate induleence in the use of arde nt spirits had resulted i 
a settled derangement of mind, independent of the immed 


’ 


uence of drink (andif the 


—"s 
~ 


proo! comes short of ie 
a vase of general insanity is not establ ished), why was nothing 


. 


} ; } ! 4 ; ] 
of that kind shown, or attempt ted to be shown at the hear- 


” " Yr .'} . 
ing? Why was not the family physician called? General 
sanity is the natural and ordinary condition of the mind, 


. , l eRe 7 } : ade eth : aids } . a _ 44 
and is to be presumed till the contrarv is established. 


ee Duffield vs. Morris, 2 Harr., (Del.) 375. 


In Peck vs. Cary; 27 N. Y., 9, the will of a confirmed 


drunkard was established, though executed after a pros- 
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trated debauch, and the testator had drank several times in 
the course of the day. Denio, Ch., J.,in delivering the 
opinion of the Court of Appeals in this case in 1868, says: 


“The first inquiry relates to the mental condition and 
capacity of the alleged testator.. For some time before 
making the will he had become excessively addicted to the 
use of spirituous liquors, had experienced several attacks 
of the peculiar mania arising from such habits; had more 
than once attempted to put an end to his existence by means 
of poisonous drugs, and he eventually committed suicide. 

' Several of the witnesses stated, with some exaggeration, 
probably, that he was scarcely ever sober. He indulyed, 
moreover, in habits of licentiousness, not less destructive cer- 
tainly to his moralcharacter. Thestatement of A. B. Peck- 
ham, one of the witnesses, with whom he had boarded a part 
of the season in which the will was executed, seems to pre- 
sent the fair result of the evidence upon this topic.” 

“His habits,’ he said, “were generally intemperate; 
when so he was quarrelsome and disagreeable. When get- 
ting over his sprees he was melancholy and low-spirited.” 

“Tt cannot, however, be maintained that he was either 
constantly intoxicated or suffering from reaction, for the 
same witness states that while at his house he was sober 
and strait for three or four weeks, and was then bright and 
rational. 

“T am quite satisfied from a careful perusal of the volu- 
minous testimony of which the above isa brief outline that 
the testator’s mental faculties were not so far impaired as 
to render him incompetent to make a will, or do any leyal 
act, when not under the ¢mmediate influence of intoxica- 
tion. 

“The next inquiry then is whether the alleged testator 
was intoxicated at the time of signing the instrument pro- 
pounded. It is not to be understood that a will made by 
one who is at the time under the intluence of intoxicating 
liquor is for that reason void. Intoxication is said to be 
temporary insanity. ‘The brain is at the time incapable of 
performing its proper functions, but that species of derange- 
ment ceases when the exciting cause is removed and so— 
briety brings with it a return of reason. In order to avoid 
a will made by an intemperate person, it must be proved 
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that he was so excited by liquor, or so conducted himself 
duriny the particular act as to be at the momené legally dis- 
qualified from giving effect to it (Shelford on Lunacy, 276 ). 
The same learned writer Says that incapacity arising from 
intoxication differs from ordinary lunacy in this, that the 
effects of drunkenness only subsist while the cause, the ex- 
citement visibly lasts. There is, he adds. scarcely such a 
thing as latent ebriety ; so that a case of incapacitv from 
mere drunkenness, and yet the man be capable to all out- 
ward appearance, can hardly arise; consequen tly, In cases 
of this description, all which is required to be shown 1s the 
absence of such excitement at the time of the act done as 


would vitiate it; for, under a slight degree of excitement 
from liquor, the memory and understan oe may be as cor- 
rect as in the total absence of any exciting cause (/b. 304). 


A similar rule was laid down by Sir John Nicholl, sitting 
in the Prerog: Yourt in the ease of Ayrey vs. Hill (2 
Adams, 206), where the validity of the will of an habit- 
ual drunkard was in question.” 


In Pierce vs. Pierce, 8338 Mich., 413 (1878), Campbell, C. 
J., delivering the unanimous opinion of the Court said: 


“There is no foundation in reason or authority that we 
have found for holding that a will is void for the intoxica- 
tion of the testator. Intoxication is a term capable of no 
precise definition, and there-may be many degrees of it. If 
it exists to such an extent as to deprive a testator of the 
power of controlling his conduct and knowing what he is 
about, it will, of course, have a very evident bearing on his 
capacity. But if, on the other hand, the act which he does 
is one which his intoxication does not prevent him from 
doing with comprehension, it cannot, of itself avoid it.’ 


In Thompson vs. Kyner, 65 Penna, St., R., 368, + is held 
that old age, failure of memory, or habitual drunkenness will 
not per se constitute incapacity to make a will and that 
weakness alone will not invalidate a will, if there be mind 
and memory enough to understand the subject in hand, and 
to direct the disposition of the property intelligently. 
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In Turner vs. Hand, 3 W allace, Jr., (8d Circuit), Grier, 


“Insanity at the time of making an alleged will must be 
i 


provea in order to render the instrument void. A man 
must have memory, but his memory may be very imper- 
fect ; it may be greatly impaired by age,or disease. Tle may 
not be able at all times to recollect the names, the persons, 
or the families of those with whom he had been intimately 
acquainted; may at times ask idle ———* and repeat 
those which have been before asked and answered, and yet 
his understanding may be sufficiently eae for many of the 
ordinary transactions of life. He may not have sufficient 
streneth of memory and vigor of intellect to make and to 
digest all the parts of a contract, and yet may be compe- 
tent to direct the disposition of his property by will.” 
mee SNfevens VS. Vaneleve,4 W ash., 262. 
Tarrison VS. Rowan, d Ww ‘ sh., O10. 

It is not necessary that the testator, at the time of mak- 
ing the will should be capable of manaying business gener- 
ally, if he understands what he is then doing. 

Kinne VS. Ainne, J Conn.. 102. 
Stubbs vs. Houston, 838 Ala., 505, 
See Julke vs. Adam, 1 Redf., (N. Y.) 454. 


The testamentary witnesses, their opinions, and the facts 
they state as occurring at the time of the execution of the 
writing, are to be particularly regarded by the Court. The 
opinions of the witnesses olher than the testamentary, as 
to the capacity of the testator, are to be received as the 
sliyhtes? kind of evidence, except so far as these opinions 
are based on facts and occurrences shake. are detailed be- 
fore the Court. 

Whitenack vs. Stryler, 1 Green’s Ch. (N. 


There are two cases decided in this Court which will, 
probably, be cited by the complainants in support of their 
positions, to which we desire to call attention. The first is 
Hurding vs. Handy, 11 Wheat., 108 ; the second is Allore vs. 
Jewell, 94+ U.S., 506. In each of these cuses the deeds of a 
grantor, after his or her death, were set aside, at the suit of 
the heir. The evidence, in each case, is stated in the opinion 
of the Court, and it shows, in the one case, clearly and unmis- 
takably, that the grantor had a confirmed and settled de- 
mentia. arising from a sudden stroke of paralys us; and in tne 
other, that a person of great weakness of mind bordering on 


fori yee . ¢ ey o . J f , P ; e } j - f a 7 . 
tundcy, was overreached by unfair and undue injiuence. 
f Y) > o. ? : Fi a 3 7 , ; 
Lhe Jjacts an these two cases bear no sort of resemblance to 
? > * ® 7 r tg 7 | ' = 
tie Jacls in the case before the Court. 


In Allore vs. Jewell, it appears that the deceased, at the 


time the conveyance was made, was between sixty and 


seventy years old, and confined to her house by sickness, 
nf 


She lived alone, 1D 


from Which Sine never recovered. 
++ . ] > . ene ‘ r< +s } > ¥ > ‘ ? . 
state of great devradation, and was without revular attendad- 
. pes . ; a 7? ; . ; 7 
ance ln her sickness. Lhere WwWeTE hO PerEeons pre Sent with her 


/ 
at the execution of the conveyance except the grantee, his agent, 
Dodsen. and i; S attorney. She had low and filthy habits: 
she WAS SO imperfectly ele as al lames LO CLPOSE ummodestly 
portions of her pe PSO, She believed in dreams, and im- 
aguned she could see yhosts and spirits around her room, and 


] : an j | ,4 : } % 4 as 54 
claimed to talic to them. She was incoherent in her conversa- 
7 


tion, passing suddenly and without cause from one subject to 
Y eae Ee Ps pe ee ae 
another. She used vulvar a4neuage, Mace lmMmMorali gestures, 


tulked strangely, and made singular motions and gestures In 
I 


? 


her nelyh bors houses, and inthe streets. ‘he condition of the 
j last 


Ty 4 S ickne SS. ‘| he 


deceased was not improved during , 
testimony of her atiendiny physician leads to the conclusion 
that her mental infirmities were agyravated by it. Hestates 
that he had studded her disease, and jor Many Years had con- 
sidered her partially insane, and that, in his opinion,she was 
not competent, duriny her last sickness, to understand a doc- 
ument like the instrument executed. This physician tn- 
formed the yrantee th rough his agent Dodsen, who had in- 
quired of the condition and health of ihe deceased, and had 
stated that efforts had been made to purchase her property; 
that in his opinion she could not survive her sickness, and 


that she was not.an a condition tO Mahe ANY SME OF Mer pPiup- 


erty Ln a right Why. Through this agent, Dousen, Lue Lraus- 
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the fire. (R., 228, 269.) <All the physicians examined 


47 . y ee 4 t= Bas re 7 ) ; P ~— / r> vs 
state that he was inentally sound and compet nt, \ iv., ZU4, 


. a ‘3 + ye? ] - . ies > { l, ] Ts, 1, > } i den . 
LUO, LOY.) Afte1 tne execution o! the last buiree UCCcas, Dr. 


? m Ae = ; ] cr a a i Pa 
Barker \ isited his nouse to attend the two ehliaren. He 
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“Mr. Nailor was not, tomy knowledge, at any time when 
I saw him under the influence of intoxicating liquor. | 
thought his mind was about as sound as you will find in a 
man of his age. ° I do not think there was any appearance 
of insanity or imbecility in | 
fon.’ «= €. 205-205.) 

“ My conversations with Mr. Nailor were generally short, 
except one, just previous to the death of the little boy. I re- 
mained at the house nearly all night, and he was talking to 


4 


1s Manner, conversation or.ac- 


me nearly all the time I was there.” (R., 204-2006.) 


l'his conversation took place ‘more than four months 
after the execution of the last three deeds. 
Dr. Hammett states tr an affidavit, in substance, as fol- 


lows: 


“T was first called to prescribe for Mr. Nailor in 1874, 
and I attended him professionally thereafter, and had every 
opportunity of judging of his mental condition. In my 
Opinion he was a man of sound mind, and entirely compe- 
tent in all respects to manage his own affairs. I have never 


seen Mr. Nailor under the influence of hquor. In my opinion 
he was a man of clear mind and judgment.” (R., 398,402.) 
Besides, we have the testimony of one of the subscribing 


« 


| 


witnesses of the will ( Mr. Douglass ), and that of the notary 
(Mr. Callan) who took the acknowledgments of tne last 
three deeds, to the effect that Mr. Nailor was sober, and that 
his mind was sound, at the times they were executed, (i... 
880-888 ; 207-208.) 

Superadded to these we have a long line of witnesses, 
about twenty-two in number, who testify to Mr. Nailor’s men- 
tal competency and soundness. The evidence is simply con- 


clusive on the point. en. 211-889.) 
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If we may be allowed to — a very candid opinion, we 


think the idea that Mr. Nailor was incompetent to make the 
deeds eats He was as competent as any man int 
community. He had strength of body and strength of 
mind. He was seen on the street two or three weeks be- 
fore he died. If, after the making of the three deeds, any 
man had attempted to overreach him in a horse trade, he 
would soon have been convinced of his folly. As to 
and undue influence there is no evidence to support 
we come now to the last question—Consideration. 

Mr. Nailor made the acquaintance of the defendant in 
November, 1869. He was then about 53 or 54 years old. 


Kate Conley was then a virl of twenty-one or twenty 


-~tWO. 
In that month he had illicit intercourse with her. Afie 
that he visited her from time to time unzil the winter of 
1870, when he lefthis home permanently, 
do so by his wife, so the answer states, with whom he lived 


] / p , 
unhappiuy (R., 18); and after that he and the defendant 


being or 


lived and schabenea together until the time of his death. 
Four children were the fruit of this lza’son. When the 
deea of 1872 was made, only one child had been born 
(Willie). When the three deeds were made in 1878 only 
two of the four were living, Willie and Edna, the other two 
having died in the meantime. When the three deeds were 
made he had lived with the defendant about eight years 
continuously. In 1873 his wife applied for and obtained 
a divorce, a mensa et thoro. So he was practically banished 


from his former home from that time. Even if he had 


wanted to return, there was a legal impediment in the way; 

but he had no desire to do so. He frequently said he had 

not been. fairly treated at home. lle loved his two ch ildren, 

Willie and Kidna. fe was devoted to them. And in 1878 

he conveyed to the mother 
LOD 


, In trust for them, real estate 
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said to be of the value of $16,000 (but really not worth. 
half as much). This property was to go to the mother in 
tle event of the death of the children. At the same time 
he made another deed conveying to the defendant, for her 
own use, real estate worth, say $5,000. The value. of the 
property conveyed for the benefit of Willie in the deed of 
1872 is said to be worth $3,000; thus making a grand total 
of $24,000 for all four deeds. | 


It is stated in the bill that Mr. Nailor’s real estale alone 


was worth $150,000 in 1870. Although the complainant 
~(W.'T. Nailor) was questioned as to the value of his father’s 
property at the time of his death, he did not furnish the in- 
formation. So the presumption is that Mr. Nailor was 
worth at Jeast $150,000 when he died, including that con- 
veyed in the four deeds. All his property, then, conveyed 
to the mother and his two children was /ess in value than 
one sixth of the real estate owned by him at the tume of death. 
and all is subject to the widow’s dower. Now what was the 
nsideration tor these deeds ? 

A pecuniary consideration of one dollar is expressed in 
three, and five dollars in one, and none otlier. In the ab- 
sence of fraud, undue influence, mistake, or incompeteney 
the consideration could not be inquired into or questioned 
by the grantor, of liviny ; and his heirs, as prives in blood, 


, = P.. : . : a | } 2 i ° 
stand in no better situation. The deeds imply a considera- 


Mr. Washburn, in his great treatise on Real Property, 


“In the absence of traud towards the grantor, or his credi- 
tors, there does not seem to be any occasion to allege or 
prove any consideration in order to give effect to a deed of 
feoffment, or any proper common-law conveyance. Such 
a conveyance, properly consummated, operates to pass the 


title from the grantor to the grantee, which will be as effect- 
ual, if a voluntary gift, as if done for a valuable considera- 
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tion. Therefore a want or failure of consideration is no 
y ground of avoidance of a deed.” 


— ~ 


Washburn on Real Property, (8d Ed., 1868), Vol. 3, 
- p. 320; 


‘yy aphey a & tt p= ) 
Taylor vs. Keny, 6 Munf., 358 ; 
L LA f ‘ ° “43 a 
Green vs. Thonvas, 11 Me., 318. 
wh4 | 
Mr. Washburn further says : 
wow _ “Although it is always cempetent te centre! the fact 
‘ stated in the deed, as to the amouat or thing paid, in a 
question involving the recovery. of the purchase-money, or 
| as a measure of damuges in an action upen the covenants in 
¥, the deed, zt 7s not competent to contradict the acknowedge- 
: ment of a consideration paid, 7m order to affect the validity 


- ° . . oa p } , ? 
Oo} the deed, “Fe CTEALUNY or PASSING Liide to the estate thre rECOYU 


ye granted,” | 
| Id., Vol. 3, p. 821. 


. He further says: 


: “The cases all agree, in effect, in this: that it isnot com. 
1 petent to prove that no consideration has been paid, where 
one has been acknowledged in the deed, for the purpose of 
empeaching the validity of the deed, un less it is for the pur- 
pose of establishing fraud against the grs ator. The true 
doctrine is stated in Grout vs. Townsend (2 Hill, 554, 557), 
that where a deed acknowledges the wie of a considera- 
tion, the yrantor, and all claiminy under him, are estopped 
Jrom denying that one was paid. They may dispreve the 
paymeut fer the purpose of recovering the consideration 
money, but they cannot de so for the purpose of destroying 
on”. | the effect and operation of the deed. 'The design of the clause 
acknowledging payment of consideration, is net to fix the 
precise amount paid, but to prevent a resulting trust in the 


grantor. It cannot be contradicted er varied b yy parol, so as 
in any way to affect the purpese of the deed, that is, ¢ts 
i operation as & conveyance,” 
Id., Vol. Oo, p. 328: 
Grout vs. Townsend, 2 Hill, 854, 557 ; 
MeCrae vs. Purmort, 16 W end., 460 : 
+ 
f 
sil 
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> 


Bank of the U.N. vs. Hlouseman, G Paige Ch.., O26 ; 
Goodwin vs. Gilbert, 9 Mass., 310 ; 


Welt vs. Franklin, 1 Binn., 502, ols. 


But let us concede, for the sake of the argament, that the 
only consideration moving Mr. Nailor to make the deeds 
for the benefit of his illegitimate infant children was his 
love and affection for them, and his desire to provide for 
their sustenance and support; and that. his motive for 
making the deeds for the benefit of the desendant, either 
contingently or directly, was his affection for her, and his 
desire to provide for her support, who had nursed him 
in’ sickness, managed his house, and administered to his 
wants and comforts for many years. 

Now, in regard to the children, this consideration was 
not only good, but it was meritorious. LHe did nothing more 
than tt was his duty todo. The laws of many of the States 
compel a man to support his*illegitimate infant ehildren. 

In Hook vs. Pratt, 78 N. Y., 371. it is held that an un- 
dertaking upon the part of a putative father of an illegiti- 


lL to pay to the mother a sum of money for the 


mate ¢hil 
support of the child zs nod elegal ; and the obligation may 
be taken by the mother, payable to herselfin her own right, 
or for the benefit of the ehild. 

in regard to the defendunt, as soon as Mr. Nailor made 


and delivered the deeds, the contract was executed, the 
transmutation of possession was effected, the seizin of the 
grantor was divested without reeall. 

But, it is claimed in the bill, that the only consideration 
for these deeds was the illicit cohabitation of the defendant 
with Mr. Nailor, and that such consideration was 7ll-yal, 
and renders the deeds void. his proposition is simply ab- 
surd. ‘There is nothing whatever in the evidence to show 
that illicit intercourse was the consideration - but. even if 


it were true, it would not affect the validity of the deeds in 


. 


Spero 
&! 
cay ede. 


Spite. Beta ae, 
Se SR te 


SSG Sin ote as ates aes cea Beak 


the least. There is not an authority in Kngland or in this 
country to support the doctrine stated in the bill. 

Remember! the deeds are executed contracts. But even 
an executory contract under seal, made in consideration of 
mast cohabitation, can be enforced, as it is not unlawful, and 
aspecialty imports a consideration which the party or his 
heirs are estopped {from denying. 

The law on this. point is thus clearly stated by Mr. Story 
in his able treatise on contracts, issued in 1874: 


‘“ All contracts, whether they be by parol or under seal, 
to pay a certain sum in consideration of future intercourse 
(premium pudoris et pudictiz) are utterly void. Some 
doubt formerly existed whether an agreement in consider- 
ation of a past seduction were not enforcible; but it has 
since been decided that such a consideration will not sup- 
port a parol promise. ‘The general maxim is: Ha turpt 
contractu, non oritur actio. but a sealed contract, made in 
consideration of pasé seduction and cohabitation, or past 
cohabitation without seduction, can be enforced, not merely 
because it is binding in honor and conscience, for such a 
reason is not legally sufficient, but because a specialty im- 
ports a consideration which, if not unlawful, both parties : 
are estopped from denying; and a promise to support a 
bastard child is sufficient consideration to support an 
assumpsit. The reason why a different rule obtains in the 
last two mentioned classes of cases seems to be, that, in the 
former class, the contract is executory or continuing, and 
to permit it would be to offer a premium for future unchas- 
tity; but in the latter case, the contract being executed, 
the injury is done, and may otherwise be remediless, and 
there is no principle of law which forbids a party to re- 
dress a past injury, or atone for a wrong which he has 
already committed.” 


Story on Contracts (5th ed.), Vol. I, Sect. 670 ; 
Jennings vs. Brown, 9 Meeson & W., 496; 
3 Maule & Selwyn, 468. 


There are two cases in which the principle laid down by 


Mr. Story is distinctly enunciated. The first is Zurner vs. 
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Vaughn, 2 Wilson R., 389. . This was an action ona bond. 
The condition was in part as follows: Now, the condition 
of this obligation is such that, in consideration of cohabita- 
tion had by the obligor with the obligee, he (the obligor) 
hath hereby agreed, &c., &. To the declaration, a de- 
murrer was interposed on the ground that the bond was 
given upon the illegal consideration of having cohabitated 
with the plaintiff, a spinsier, and therefore the Court would 


not assist ber to recover any debt thereupon. 


Per Clive, Bathurst and Gould: There must be judg- 


ment for the plaintiff. 


_ Clive, Justice: “Iam in acourt of Common Law, and not 
in an Ecclesiastical Court; if a man has lived with a girl, and 
afterwards give her a bond, it is good; suppose this bond 
had been given by the defendant to the plaintiff for being his 
mistress, it would have been good in pointof law, although 
in a court of equity it would be postponed to creditors. Sir 
Joseph Jekyll, master of the rolls, in a case where creditors 
interfered against a bond of this sort, wished he could have 
given the lady the money on the bond, and where it is 
premium pudoris a court of equity will not relieve against 
such a bond. This condition is incapable of an explanation 


to make the bond an illegal act.” 


Balhurst, Justice. ‘“‘ When a manis bound in honor and 
conscience, God forbid that a court of law should sav the 
contrary, and wherein it appears the man is the seducer, the 


bond is good.” 


Gould, Justice. “The Court may take this for a lawful 
and conscientious consideration ; we must presume that the 
defendant hath done what in honor and conscience he ought 
to have done, and that he thought himself a wrong-doer, 
and gave the plaintiff this bond to make her amends. 


i? 


The next case is The Marchioness of Annandale vs. Har- 
ris, (2 Peere Williams, Ch., R., 482). 

A man having seduced an innocent woman, and having 
had a bastagl] by her, gives her a writing obliging himself 
to pay 2,000 pounds after his death for the purchasing an 
annuity for the woman and child for their lives. The man 
dies. Hquity will compel a performance of this agreement. 


The Lord Chancellor: “If aman does mislead an inno- 
cent woman, it is both ransom and justice he should make 
her a reparation; but this case is stronger in respect to the 
innocent child, whom the father has occasioned to be brought 
into the world in this shameful manner, and for whom in 
justice he ought to provide; and though the child be now 
dead, yet the case is to be taken as it was when the 
bond and covenant were given, and when the child was liv- 
ing,’ 


This decree was affirmed in the House of Lords. 


In Gay vs. Parpart, 103 U.S., 676, a woman married a 
man by whom she became the mother of two children. 
She subsequently discovered that he had a wife living, 
from whom he had not been divorced. Le then made to 
her an assignment of a mortgage. //eld, that the assign- 
ment was a meritorious act, and not impeachable for im- 
morality of consideration. 

Mr. Justice MILLER, delivering the opinion of the Court, 


says: 
: 


“Notwithstanding the assatlt made upon Catharine 
Reed in reference to her chastity, and the probability of 
allicet intercourse with Flaglor previously to this marriage, 
and the fact, much relied on, that she had an undue influence 
over him at the tume the assignment was made, we cannot 
doubt that, in executing and delivering it to her, he did a 
Ineritorious act, honorable and just, as the only atonement 
he could make for the deception he had practiced upon 
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her, and as placing in her hands the means of supporting 
the children of whom he was the father.. It was not the 
case of a contract for future illicit intercourse of the class 
which the authorities hold to be against public policy, but 
an appropriate means of providing for the support of a 
woman whom he had married while he had a wife living, 
and of the children resulting from that marriage.” 


This case is not exactly in point, still it seems to recog: 
nize, by implication, a distinction between a future and a 
past illicit intercourse as a consideration. It also states 
that such intercourse probably took place before the mar- 
riage, and that the woman had an undue influence over 
him at the time the assignment was made. < 

In Gray vs. Mathias, 5 Ves. Ch., 286, Wm. Jamison 
cohabited with a woman for five years. During the co- 
habitation he exeeuted a voluntary bond to her. At the 
time of the execution of this bond, Mr. Jamison was about 
40 years old. . There was extraordinary evidence as to his 
being a man of weak understanding, and given to excessive 
drinking, but the proof of intoxication did not apply at the 
tume of the execution of the bond. The evidence was also 
contradictory upon the fact whether the transaction was a 
voluntary act, or in consequence of her pressing him. Evi- 
dence was produced that she had been a very loose woman 
before she lived with Mr. Jamison. 

This cause was argued by the most eminent equity coun- 
sel in England. 

The bond was sustained. 

MacDonald, Chief Baron, delivering the opinion of the 


court, Says: 


“As to the first bond, it is most clearly settled in cases 
where it has not been the direct point, and in cases where 
it has, as for instance in Dillon vs. Jones, where it was made 
a question whether there was any understanding for a con- 
tinuance of the connection in ,the breasts of the parties, 
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We must bring this brief to a close. We feel as though 
th. but the com- 
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iImperatively to demand an extended discussion. As faras_ 
ha, PSS ee Ler ie he evidence. we ha sab eae — i $ 
we nave Stateac the eviacence, we nave endeavored to do so 
with careful accuracy. 
W. D. DAVIDGE. 
IRVING WILLIAMSON. 
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THE SUPREME COURT OF THE UMTED STATES, 


OCTOBER TERM, 1885. 


CATHARINE CONLEY, Appellant, ) 
| 


RACHEL D. NAILOR, ¢t ai. 
Supplemental Brief for Appellant. 


VY e have eited on nage Ov of our briet the ease of dD. an 
i 


’ y » & > “) ra “ ; : = : } . . 
vs. Neyley, 41 Penna. St. R., 812, in support of the position 
. ‘ A 4 

} 1 ry 4) %, eee SN. Oe cere ope wpe: we. 
that the tact of illicit cohabitation raises T10 Ppresumpllon O/ 
) ” ag ; / ; 4] _ os { 2 , wee = ae 
law Of UMAUE Lit{tLtitesice, but itis jelt as a MWMUESLLOTE OF J AEl for 


the jury. 

As the doctrine of this case seems to have been misunder- 
stood by the courts of at least one of the States (lowa) we 
desire to explain its meaning as interpreted by the highest 
court of the State in which it was rendered. 

In Main vs. Ryder, 84 Penna. St. R., 217, (1877) Daniel 
Minor Main abandoned his wifein New York, and four years 
afterwards commencea to live and cohabit in adultery 
continued to live with her in 


with Rachel Ryder, and 
By her he had 


such relation until the time of his death. 
several children. He died Jeaving a will, in which he de- 
vised to Rachel Ryder a farm for her life. His heirs, after 
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THE SUPREME COURT OF THE UNITED STATES, 


OCTOBER TERM, 1885. 


CATHARINE CONLEY, Appellant, 


US. 


RACHEL D. NAILOR, e¢ ad. 


Second Supplemental Brief for Appellant. 


We have stated on page 48 of our brief that there are 
twenty-two additional witnesses for the defendant, an abstract 
of whose testimony is not given in our brief, and that the 
evidence of these witnesses is strong and convincing in her 
favor upon all the material issues, and especially upon the 
question of Mr. Nailor’s mental competency to make the 
conveyances. 

Now we deem it proper to give a brief abstract of the 
testimony of eleven of these twenty-two witnesses. 


WILLIAM O’MEARA is a grocery merchant. (R., 298.) 
About March, 1878, he commenced to carry on business 
at 1310 D street, and had been carrying on business there 


) 


continuously at the time his testimony was taken. (K., 298.) 
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in 
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ley for the benefit of the child Akdna. 


Mr. O'Meara testifies as follows: 


“T rented this store from Allison Nailor, Junior. I knew 
Allison Nailor, Senior. I first became O calated with him 
by his coming to my store to ask for rent. (R., 298.) ] 
had been there some months when he came.” (R., 298.) 


(Of course, then, Mr. Nailor first went to the store a/ter 


7 . 7 7 ? \ 
the execution of the last three dceds.) 


“Tle came to me and said he wanted the rent for the 
store. I told him that I didn’t know him that I had never 
met him before, and consequently could not pay him. J/e 
stated fo me then L/ hat the Properly be lon: red LO his children, 
and Mrs. Conley was the trustee, J believe, and that he was 
her agent, and only him and her had a right to that money. 
I to!d him that I did not know anything about the arrange- 
ments:of the property, whose it was, or anything about it, 
and that 1 had rented it from Allison Nailor, Junior, eon- 
sequently couldn’t pay him. He went away then, an he 1€ 
back again some time after that. and ; said if I di din’t pay 
him the money he would put me coe me aa to 
leave. I told him, well, he would have to go ital: that 
it was rather hard coming on me; that if there was any 
difficulty he should go to the party I paid the money to— 
that is, Allison Nailor, Jr.—and not to bother me about it. 
After some words, I said: ‘Weil, Mr. Nailor, if you are en- 
titled to the rent of this property, you should get an order 


or something to entitle you to it; that I would pay it to 


whoever had ‘the right to it. There was an order came, J 
think, from the Court. I showed it to Allison Nailor, Jr., 
and after that Allison Nailor, Sr., collected the rent for a 
short tume, and then there came another order from the 
Court directing it to be paid to Allison Nailor, Jr., again. 
(R., 998 8299.) 

LA fer this occasion, Allison Nailor, Senior, used to drop 
into my store, sit there and read the morning paper. I con- 


versed with him on different subjects. He used totalk, when 
he came in,on the topics of the day —what was in the paper. 
He seemed to be all royht mentally, from his conversation. 
He used to bring his little boy (Willie) out with him oce- 
casionally. He seemed to be very fond of him, and talked 
a good deal about him. The little boy generally sat in the 
photon, or carriage, that Mr. Nailor came outin. He used 
to take home Groce ries occasu ynalli iY frone MY store. He used 
a to ask for an apple for the little boy—take oue off 
the stand. (RK., 299.) 

I have seen him take a drink Generally, when he came 
out, as he was going, I would ask him to take a drink, and 
he would take one. I never saw him take more than one 
dri ix On any ie OCC asl LOD, and sometimes he ir ln’ t take any. 
He ne ig “a oht any liquor from me. (RK.. 299.) 

vi Le 0k Mr. Nailor’ S recétpl t for the rent as agent jor Mrs. 
Conle uy. (R., 300.) He never demanded anY rent jrom me 
aj ter 1 got the order of Court to Pay it to Allison, Jr. I 
think Mr. Nailor brought the little boy with him the first 
time he came atter the rent. (h., 300.) 

Mi. Natlor continued to come to the store until he was taken 
sick and died. (K.., SUL.) 

He wasatthestore off and on. //e used to come round after 
the morniny paper. After he moved over on 12th street 
he came oftener than when he lived on the Island (14th 
street). When he lived on 12th street, L judge, he came over 
to my store once a week.” (RK., 302.) 


(Mr. Nailor moved to 12th street in the fall of 1878, and 
died there the following January. His house was about 
two squares from the store.) 


The witness continues: 


er the influence of 
> > 


“T recollect of seeing Mr. Nailor und 
liquor only once ‘yi (KR. dUZ -} 


intoxicating 


GEORGE M. GRUBB testifies as follows: (R., 384-3387.) 
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y acquainted 
1g@hnt smart 


“| am a bricklayer. Ll have been pe ersonal 
with Mr. Nailor for the last thirty years. 
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work for him. I have done some jobbing on his property 
on D street, and put a story on a house on 14th street, for 
which Miss Conley paid me.” (R., 3354.) 


(This is the house conveyed to the defendant in the first 
trust deed for the benefit of Willie.) 


The witness resumes: 


“| hardly missed a week without talking to him—on 6busv-. 
ness more than anything else. IL always took him to have a 
good strony mind. TI took him to be a very sane man. He 
was keen and shrewd and clear in baryaining. Tico or 
three months before he died | met him on the street and talked 
with him. We than talked about building and how it was 
coming on. I did not notice a bit of change in his mind at 
that time. (R., 384.) 

“ During the period I was working for him I saw him 
every day. He understood the kind of work I was doing 
and how it should be done. He would come up and look 
at the work. Years gone by he used to bea pretty hard 
drinker, but for the last four or five years of his life L didn’t 
see him drink so much. The work I did on the 14th street 
house was done in 18738 or 1874. I was engaged in the 
work four days. I had twoor three hands. During the 
last four years of his life I used to see him two or three times 
a week, and sometimes every day, and then again, I would 
miss him for a week or two. ‘At times he appeared to be 
sickly ; sometimes he seemed right well. I saw no change 
in Mr. Nailor. except in his business habits from the time 
I first knew him. No change in his personal appearance 
except from age. I only saw him intoxicated once in the 


last six years.” (R., 885-337.) 


I'REDERICK REH testifies as follows: (R.,, 387 340.) 


‘“T am a paperhanger, box-maker and decorator. I knew 
Mr. Nailor about 12 years. I did paperhanging for him 
a long time.- The last two jobs were for Miss Conley on 
12th street and 14th street. Mr. Nailor came to my house 
with a carriage and told me tocome up. Hesaid: ‘1 want 
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some paper in my house, Miss Kate wants to see you. l was 
up there and she gave me the work. Miss Kate and Mr. 
Nailor paid i“ for the work I did on 12th and 14th streets. 
I was doing the job in the 14th street house about five days. 
I papered “the whole house. J was there every day, but I 
had my men working there. I think I saw Mr. Nailor 
every day I was papering. J think I did this work on 14th 
street the second time in 1876. I was engaged there about 
two days. I didnot see Mr. Nailor'drunk the two times in 
question. (R., 387, 338.) | 

“LT think Mr. Nailor was a smart business man. Some 
peopie said Kate Conley was married to Mr. Nailor and 
some said she was not.” (R., 539.) 


Irvinc W. ARCHER testifies as follows (R., 340): 


“T am a carpenter (R., 341). I knew Mr. Nailor for 19 
years (R., 841). I did work for him on 14th street, where 
he resided (R., 841). I put up a front fence there in 1877 ; 
Miss Conley paid me for it (R., 345). I worked for nearly 
a year in the neighborhood on some buildings; three of 
them were right across the street from Mr. N ailor’s house. 
I’saw him very frequently. I would, during that time, see — 
on anaveragc three times a week. I used to oo over there 
very often at noon and talk with him; he w ould be sitting 
on his porch. The principal part of his conversation with 
me was about building matters. Not one mechanic in ten 
could explain some matters abi ie building as well ashe. I 
think his mental condition was all right. L never saw any- 
thing wrong about his mental faculties. L considered him 
extraordinarily shrewd and intelligent. I was buildiag these 
houses.oppostte his residence in 1878. 1 was working over 
there when Mr. Nailor moved on 12th street.” 


(This was after the execution of the last three deeds.) 


“The last estimate I made for him was for the 12th street 
house. /t was in 1878. He demanded an itemized esti- 
mate; in that case he said he was acting as agent. He gave 
as a reason for wanting the estimate itemized was that he was 
acting as agent. I think Mr. Nailor served an apprentice- 
ship as a carpenter. I think he told me that. He under- 
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stood my r business. He was a practical mechanic. It would 
be very advantageous to him to have the itemized state- 
ment.” (R., 341, 342.) 


Cross-Hxamination. (K., 842-345.) 

“T have been married seven years.. My wife lived at 
Kate Conley’s for a little while, when she was a small girl. 
She stayed there two months or six weeks after Mr. Nailor 
went to live with Kate ee She had visited my wife 
two or three times. Soon after Mr. Nailor died I ealled a 
Kate Conley’s sometimes once a week, sometimes once in 
three weeks. I have talked with her about the property 
and about the suit. I assorted some papers for her once. 
She asked me todo it. JI think there were some deeds 
a 


mong the papers. Jn the spring of 1878 I did not see him 


ee 


walking heat much ; he ge nerally | hada buggy. JAlost of 


the tume he rode alone; sometimes he hada little boy with him. 
I was not married at the house where Kate Conley was 


living. I was married at my wife’s > mot! .er’s.” (R., 342-849.) 


DANIEL McGuiIGAN testified as follows (R., 349-354) : 


[am a watchman in the car stables. (R., 350.) For 8 or 
10 months I lived in the house with Mr. N ie I knew him 
in all, five or six years. I saw him Senos (R., 349.) 


I used to go to see him after rl stop ped living with him. Jf 


[had ANY partic ular business J ge nerally u ‘ent to hum for 
advice on it. His advice : ilways came out all richt. ‘We 
talked sont a great many things. He told me that his own 


family didn't treat him right. I never saw anything wrong 


in his mind during the time I knew him. [I have seén him 
at different times under the influence of liquor. I have seen 
him coming home under the influence of liquor, but never 
at home or going away from home. fle was sharp in busi- 
ness. saw him about two months before his death. J] 
vent out tosee him. I talked with him an hour during 
that visit. (R., 849, 350.) : 
(Cross-Isxxamination. See R., 850-354.) 
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JAMES McLAUGHLIN testifies as follows (R., 360): 


[ keep a store, and a coal and wood yard. I knew Mr. 
Nailor four or five years. | 
I was in the habit of conversing with him on_ business 
matters, the state of the times, property, collecting, &c. I 
th street. We talked on 
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last saw him at Burk’s store on 131 
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tLhnat oeceasion on business, renting, eoliect ink’. we. That wits 
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about 1877 or 1878. At that time he was as sensible as any 
7 . : ; ~ s : n : 7 2 . fs ‘ 
othe ?° DUSUNESS Wiah OF mM i/ ACUUAUNLA nce. } have never S@¢ n 


_ ° . ‘ , { T £ 2 ‘> a . 
Mr. Natlor entoxicated. (hy., VOU, oOL.) 
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7 ras baci > lie ateli : he, aa 2. a ictal i io Sn i : 
HiDGER H. BAT ES, testines as follows: (hh. 56009.) l am an 
agent for a book concern in New York. / wus a MAGUSlLr ale 
, > ae : | 1 T a Ce TAaATra ] 
here jor 25 years. I knew Mr. Nailor for 40 years. I had 
iaigwa hla k SwMmACS i a eee” the - Se Re racmatrata 
considerabie business with him at times, 1n a magistrate 
way—sometimes getting tenants out tor him, sometimes 
, 17 EES. Ra ss ce one . 
debt Gases, NC. He was rather ciose 1n nis business trans- 
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actions. The last case 1 had for him was about 1876. L-con- 
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Ce? ned. / think he was an extraordinary mdan. fié kreu 


more about busine ss when hats drunk than most men do when 
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tlre y are sober. \ R. 000.) 


Marx MARX, aclothing merchant, testifies as follows: (R. 
3/1.) 
l am in the clothing business. I sold Allison Nailor 
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clothes two or three times a vear from 1876. Lhe tast oc- 
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cassion was the winter of 1878. (In his cross examination 
; c , TR. 4 ors Qf . ? . 

Mr. Marx fixes this date, (R. 878-374.) He was then in my 

store. Mr. Nailor wasshrewd in his bargaining. (R. 374.) 


F 7 y. 7 ; 3 ; ye - 7 ae ; 7 > OQ“ \ 
[ think he was fully competent to do business. (Kh. volt.) 
/ v \ 


BENJAMIN J. DARNEILLE testifies as follows: (R. 


[ am a practicing attorney and reside in this District, and 
] 


have resided since 1873. I knew Mr. Nailor.tolerably well. 


I have seen him repeatedly. Ile was at our office (Peter 
& Darneille) repeatedly on business. I became acquainted 
with him several years before his death. My impression 
is, that for three or four years before his death I knew him, 
and heard him in business conversation. JI never suspected 
his not being of sound mind. J think he was always ra- 
tional as far as I preceived. So far as I knew or believed, 
he was capable of business transactions. I never suspected 
any deficiency or want of ability on his part, to perform 
such an act as to make a valid conveyance at any time dur- 
ing his life. He may have been in our office in 1870 or 
the early part of 1876. Before that time he was there re- 
peatedly. He always came there on business—court busi- 
ness. here was a divorce suit between himself and his wife; 
besides that.we had some other business for him. I saw 
him on the street, and possibly some other places. I think 
he talked both Mr. Peter and myself about his business. 


(RB. 380, 381.) 


Mary 8S. WILSON testifies as follows: (Rec. 2 


[ am 58 years old. (Rec., 297.) I lived on EK street near 
17th thirty years. JI owned the. house there. J /irst 
became acquainted with Mr. Nailor and Kate Conley in 1871, 
They were living then on # street in the house next to where 
L lived. She kept a small grocery store, sold a little of every- 
thing. JL used to go in there to buy things. Mr. Nailor used 
to wait on me sometimes when I went in the store. They 
moved from there to 14th street. I went to visit them on 
14th street to nurse Willie. I stayed then at the house 
three weeks, going home at nights. I conversed with Mr. 
Nailor frequently upon different subjects. He told me sev- 
eral times he had given the house on 14th street to Wellie. 
He appeared to be devotedly attached to the children. When 
I have been in the house I have never seen him under the 
influence of liquor. I have seen him go away from the 
house perfectly sober and come back app: arently in liquor ; 
this was at times. I don’t mean every time of course, I 
have seen him take a little liquor in the house, but not 
enough to make him drunk. J think he had a perfectly 
sound miud. He was ceriainly very intelligent. (R., 291- 
99'7 3 
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It thus appears that in July, 1871, Kate was keeping a 
small grocery store on # street, near 17th, where she sold a 
little of everything—a yeneral grocery store (R., 291)—-and 
here this witness used to Jo to buy things (kh, 2091). 

Here, also. the defendant was wing and keeping | house aL 
the winter of I870, when Mr. Nazvlor left his home perma- 
Vie nil, and hie re Mr. Nail rwent to Lv awith her. and here 
they iived together until about L872, when they moved to 
l4th street. In this little grocery or variety store Mr. 
Nailor would sometimes casually wait on one of Kate 
ustomers: and so weak 1s the complainan ts’ Case, that 
this fact is urged by them as proof of his insanity. 
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urged by the complainants against IXate were committed 
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ANN CLARK testifies as follows: (R.. 283-289.) 


lam nearly r 60 years old. | am married, My husband 

ig “4 stone-mason. We are not separated. | knew: Mr. 
Nailor and Kate Conley for about eleht years, | had a 
sister and she and her husband rented rooms in the house 
Mr. Nailor lived in, and I used to visit my sister there, and 
in that io became acquainted with them. My sister and 
her husband lived in the house with them before they went 
to 14th street , and was with them sometime when the Cy were 
ou l4th street. My sister and her husband were buarding 
in the house with them, and afterwards they lived with them 
on l4th street. I often saw the children when I went to 
the house. Mr. riggs acted very kindly towards them, 
liv litt 2 Willie, (Hh. Bas. Yet) 1 was there 
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one day an 
off and laid it. on a ba 
I'bere’s Pape rs in the pocket Ol that OVercoat : you take 
them out and take care of 1 They are all right now, he 
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bv's carriage. and he said: 


Savs to ner, but they are to be put On record . and he took 


some money out Oo 


{ his pocket and said: Here is your change, 
; ; - ’ Paths : | 4 7 - he « ae 1 
and 2ave it.to Willie. So she took the papers out and 
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looked at them, and seemed to be very well pleased, but no 
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We have thus given a summary of the testimony of 


ee » 134 Gy ] > rontrx«9y.t , ‘ 7 litiona ri¢ Vater CC for + | > 
eleven out of the twenty-two aaaitionai withesses for the 
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aeliendant whose evidence 1S 7ol stated In our first vorielt. 
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Can any one read, digest and analyZe this evidence, zn con- 


gunction with thal staled in our main brief, without being 


fe 


finally econvineed that Mr. Nailor not onlv had mental com- 
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petency to make the deeds, | 
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ut that he was also aman ofl 
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uncommon mntletligence, AVLLLY, skill anu jUuUtJeme nt from the 


tame the firs / deed was made cont muously Up lo hi 1s de ath. 
In our main brief we have reviewed the testimony of the 
first fifteen witnesses for the complainantsin the order they 
appear in the record (Brief, 53-59), and have there shown 
how keert, weak and flimsy itis. We regret that time and 
space will not permit us to review their remaining witnesses, 
But the first fifteen are stronger than the rest. Indeed. 


the testimony of their own witnesses, 1f critically examined 


A 


in the heht of all the circumstances, prove the defendant's 


case. ‘They have scarcely a witness outside of the parties in 
interest and some hackmen, hostlers and restaurant men, 
whose testimony has any weight on the question of mental 


competency, and who had opportunities of and occasion for 


observation and knowledge. ‘Two of their strong witnesses, 
on this question, Trundle and McNamara, claim to have 
been adulterers, and the evidence impeaching their credit 


is shown on pages 49 and 50 of our brief. 
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We will now submit the case with the firm assurance 
that, in this great tribunal, thi 


womand will find the protecting sxe 


VD. DAVIDGE 


‘ING WILLIAMSON, 


fs = . A ? j 
A ttorne ys for Appellant. 
. 2 . £ 


ay x oe ie, 
SPSS Petbne is ie 


Sin ae ead 


a THE SUPREME COURT Qi THE UMP-D STATES. 


OCTOBER TERM, 1885. 
CATHARINE CONLEY, Appellant, 
RACHEL D. NAILOR, et al. 


THIRD SUPPLEMENTAL BRIEF FOR APPELLANT, AND ASSIGN- 


MENT OF OBJECTIONS TO THE CERTIORARI 
RECORD AS EVIDENCE. 
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APPEAL FROM THE SUPREME COURT OF THE 
DISTRICT OF COLUMBIA. 


BRIEF FOR AFPELLEKES. 
STATEMENT OF THE CASE. 

This is a suit in equity brought in the court below by 
the appellees against the appellant and Allison Nailor, 
Jr., for the purpose of having declared void certain al- 
leged deeds made by Allison Nailor, Sr., deceased, in his 


‘lifetime, to the appellant. 


The appellee Rachael 1s the widow, and the appellees 
Washington, Lizzie and Frances; and Allison Nailor, Jr., 


who was a defendant in the court below, are the only 
children and heirs at law of the said Allison Nailor, 5r., 
deceased. | , 
Allison Nailor, Jr., declined to become a complainant 
in the suit, claiming to have received from his father in 
his lifetime, by way of advancement, all he was entitled 
to out of his estate, and for this reason he was made a 
defendant, and answered disclaiming any interest in the 
property in controversy. (See his answer p. Pp. 23 & 24) 


The said Allison Nailor, Sr., having become demented 
from the use of intoxicating liquors, permanently aban- 
doned his wife and family in the fall of the year 1870, and 
lived with the appellant until the time of his death, on the 
6th day of Jan’y, 1879. During that period she had four 
children, of whom, she claims, Nailor, Sr, the alleged 
grantor, was the father. At times he admmitted that 
they were his, and at other times denied it. The children 
all died prior to the time of the death of Nailor, Sr. 

The deeds in question, four in number, purport to have 
heen made for a nominal consideration, for the benefit 
of the defendant and two of these children, and are as 
follows, viz: 


One dated November 27th, 1872, purporting to convey 


to appellant in trust tor Willie Earnest Nailor, part of 


lot 26 in square No. 231 in Washington, and providing 
that when the said Willie should arrive at the age of 21 
years the trust should cease, and he become seized in 
fee simple; or in ease he should aie before arriving at 
that age, the title to absolutely vest in appellant. This 
deed was recorded on the 27th day of May, 1873. 


The other three deeds are each dated the 29th day of 
March. 1878, and the first of them purports to convey to 
defendant lot 11 in square 258, except a portion of it 
sold to J. P. Miller; lot 12 in square 258, except the por- 
tion of it sold to Sarah Huntress; also parts of lots 2 and 
20 in square 293,in trust for the child called Mary Edna 
Nailor, until she should become 18 years of age, then she 
to become the absolute owner, or if she died before at- 
taining that age, then the defendant to take in fec sim- 
ple. This deed was recorded on the 2d day of April, 
1878. 

The next deed purports to convey to appellant with 
the same trust and condition as the deed of the 27th of 
November, 1872, two tracts of land in Montgomery 
county, Maryland, one containing 100 acres, and the 
other 30. 

The other deed is made to the appellant for her ben- 
efit,and purports to convey a farm of 112 acres in Mont- 


asi mentioned deeds 
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gomery county, Md. The two 
were recorded in that county on the 5th day of April, 
1878. (See deeds pp. 8-15.) 

The property mentioned in the deed of Novy. 1872, Is 
worth $3,000; that in deed of March 29th, situated in 
Washington, $11,000, and that in the other two deeds 
situated in Maryland $10,000. (See pp. 56-7.) 

The grounds upon which the appellees assailed, and 


the court below annulled the alleged deeds were: 


Ist. Incompetency of the grantor, 
2d. Imposition fraud and undue influence 
on the part of the Appellant. 


The bill of complaint is on pages 1 to 6 inclusive of 


the record; the answer on pages 17 to 21 inclusive, and 
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the general replication on page 22. There is an amend- 
ment to the bill on page 23. The decree of the Special 
Term of the court below annulling the deeds is on page 
25 jand the decree of the General Term affivming it, on 
> herd 


page 24. 


The General Facts. 


Allison Nailor, Sr., was a man of ardent tempera- 
ment, strong appet:te and passions. In his early and mid 
dle life he was a very active business man, engaged in 


farming, keeping livery stable, running coaches in Wash- 


ington. buying and selling property of various kinds, and 


np to 1861 or 1862 he had accumulated a considerable 
fortune, worth probably upwards of $125,000, consisting 
of real estate in Montgomery County, Maryland, and in 
Washington, and various kinds of.personal property. He 
was married in 1855 to the appellee Rachel D., and they 


County, and afterwards in Washington. Thefour chil- 


lived _together happily many years in Montgomery 


dren, parties to the suit, are the issue of the marriage. 
During his earlier life he occasionally drank to excess, 
but did not perceptibly injure himself or his estate there- 
by until about the year 1861 or 1862, when his indulgences 
became more frequent and were carried to greater extent 
than before, his debauches sometimes lasted weeks at a 
time, and he soon abandoned his business and ceased to 
give any considerable attention to the care and preserva- 
tion of his property, but seemed to give himself up en- 
tirely to his appetite and passions. Heowned a number 
of houses in the section of the city of Washington known 
as “‘Hooker’s Division,” which were mostly rented by dis- 
reputable parties from 1862 until 1870, and during this 


time, when under the influence of liquor, and on what 
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is termed “sprees” he would visit these houses and re- 
main for days at a time, until his wife and family would 
find and take him home. They used all means known to 
kindness to wean him from his appetite and restore his 
former habits, but to no purpose. His fits of drinking 
and debauchery became more and more freqnent from 
year to year, and about the years 1869 and 1970 he was 
scarcely ever sober, and had become much enfeebled in 
body and to a considerable extent weakened im mind. 
About this time he met the appellant, who, though then 
young, was lewd and abandoned, and he seemed to be- 
come infatuated with her She plied him with liquor 
encouraged his sexual indulgence with her, and they soon 
commenced to live together, in open adultry, he leav- 
ing his wife and family, and a home of comparative 
luxury to live with her in almost abject proverty. Many 
times the wife and children tried to reclaim him by the 
natural influence of affection, but by force or artifice the 
appellant eluded their efforts, and the unnatural influence 
prevailed. When he commenced living with the appell- 
ant he totally abandoned his family and home in the fall 
of 1870, never returning to it again, or meeting or speak- 
ing to his wife, and holding very little intercourse with 
his children. 

After that time his habits became worse, and he wag 
almost continually intoxicated, and a greater part of the 
time very much so. The appellant incouraged his drink- | 
ingand kept him constantly plied with liquor. His drink- 
ing and other excesses affected his health to a consider. 
able extent, so that about the time and after he left 
home, his physical constitution was very much shattered, 
und he was infirm, weak and sickly most of the time, 


The same causes also affected and weakened his mind 
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and will, and he became greatly changed in his condition 
and appearance, and from about the time he left home 
he was incompetent to transact business or manage his 
estates, and in fact did not do so. | 

Appellant took possession of, and exercised a complete 
dominion over him during his life, and even after his 
death refused to yield his body to his wife and children 
for burial, until compelled by law. While living with 
him. she associated with other men, andthe children she 
had during that time are more likely to have been bde- 
gotten by others than by him. Lyiit she. al times, succeed - 
ec in) compelling him CO acknow ledge them as his. 

While he wus thus fe hle in body and deni nted, without will. 
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In 1873 the complainant, Rachel, then his wife, in- 
stituted a suit for divorce a mensa et thoro and alimony, 
which were granted ‘The proceedings in that case, 
Kquity, No. 3,282,1n the court below oftered in eviden7ze, 


and hereatter referred to, attord a striking illustration 


ot his demented condition, and the absolute control of 


the defendant over him. 


Synopsis of the Evidence. 
(The numerals refer to the pages of the printed record.) 
COMPLAINANT’S TESTIMONY. 
The testimony showing incompetency and undue in- 
fluence is so interwoven that it 1s found impracticable 


to separate and arrange it under different heads. ‘That 


which seems to bear more especially upon undue influence 
is printed in italics. 
WASHINGTON T. NAILOR: (49) 
Amason of A. Nailor, Sr.; (49) father died January 
6th, 1879; he was residing at 306 12th St. N. W. with 


defendant when he died; had heen living with her con- 


tinuously since fall of 1870, at different houses in Wash- 
ington; mother lived during s:me time at home, 612 13th 
St. N. W., have known defendant since 1869; first saw 
her with father in one of his houses on 12th St. about one - 
year before he left home; he hecame acquainted with de- 


; 
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fendant sometime before he Ic t home; don’t know ex- 
actly when or where; the last time he was at home I 
went after him and brought hin home when he was on 
a spree; he got very abusive to mother and me, and pre- 
sisted In going out again and started out several times; 
| went atter him and brought him back, and each time 
mother begged and tried to mike him stay, but he finally 
left despite our efforts, and never again returned to the 
house alive (50); when I went after him on this occasion 
I found him in a house on 17th St. with defendant; it 
was 10 or 11 o’clock at night; I passed the house earlier in 
the evening and saw two females standing on the opposite 
side of the street watching the house; it was raining; 
after going home and finding mother absent I went back 
to the house and found her and her servant woman stand 

ing in the rain watching the house; sent them home, and 
then went into the house for father; defendant objected and 
tried to pre vent ne from taking fathe Pr aAWaY, and to hs ep me out 
of the TOOL: [ hroke the door down 10 i / in. shi Gave 1e SOVWE 
Abusive laniyuage about mY mother: it was a bed-room, and 
both were undressed; I took father home he was then in- 


toxicated (51); during the last year or two of his remain- 
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ing at home I went for him and took him home a great 
many times; always found him intoxicated, and in the 
lowest places; on another occasion I went for him when 
he was with defendant on E St. near the observatory; 
she denicd that he was there ; hist afterwards acknowledged to 
14 that hi IPDAS and she mould not let hin COMES said [ 
could not get in. US shi had 0 hig dog th ie which qT heard burk- 
ing: | got him and went home; there were a great many 
other oceasions when I found him with defendant before 
he left home permanently and about the time he left 
(52). He drank more or less ever since I ean _ re- 
member, and towards the last of his remaining at 
home he would go on sprees that would last two or three 
weeks at a time; would be drunk all the time -he was 
on these sprees; would not stay away from home unless 
he was drinking; during the last two years he remained 
at home these sprees increased in frequency and duraticn, 
and he got todrinking harder and harder; his health kept 
and his mind 
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getting worse on account of his drinking 
became impaired; he did no business while on these sprees. 
Mail-contracting, keeping livery stables, and farming 
were his main occupations; there was not a. shrewder 
business man than he up to 1862; since that time he has 
done no business, and squandered a good deal of his pro- 


perty up to the time he went away from home (53;) he 


would not keep his property in repair or pay taxes on- 


it; since 1862 he has done no business; mother’s treat- 
ment of father was as good as any wife’s.could be; [have 
known mother to go after him hundreds of times, to 
drinking houses, and houses of prostitution and take him 
home, both while he was l:ving in the country and while 
he lived in Washington; I have been after him hundreds 


of times before he left home to live with defendant, and 
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taken him home, and since he has been living with her 
have often talked with him and tried to induce him to 
leave her, and have offered to pay defendant any reason- 
able sum if she would leave him or make him leave her. 
He lived in Montgomery county trom 1854 to about 1862 
(54;) he transacted business in Washington while he 
livedin Montgomery county; the frequency and intensity 
of his drinking increased after he left home: he did no 
business after that time; Jas. W. Clarke, his son-in-law, 
attended to his business awhile, then I did, then Allison 
Nailor, Jr.; I quit attending to his business because he 
would not Jet me give mother anything out of the money 
I collected for him; he spent his time continually with 
this woman (55). In the latter part of March, 1878, 
father’s health wasin avery bad way—-in very bad health; 
his mind was very much impaired; he was old, feeble and 
childish; on the 29th day of March, 1878, he was not com- 
petent to transact business or make the deeds mention- 
ed in the bill; [ do not think he had been competent for 
the last 8 or 10 years of his life, do not think he was 
competent on the 27th day of Nov., 1872: the detendant 
had influence enough over him to induce him to leave a 
good home, wife and children, and live with her and 
support her; | have seen him in court with her—the 
Police Court and Criminal Court when she was prosecut- 
ed for selling lquor without a license; he sat by her in 
court and paid her fine; father was 71 when he died. 
Father was 71 when he died; the funeral took place 
from mother’s house, No. 612 18th St., N. W.; his body 
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was removed to her house the same night he died. (57) 
While ] IPAS eoll cting his reves / Gav h TY, ase littl money 
aS I could put him of with, Us f kn iD tii des Haat gol all I 


paid Over 10 ham. (39) 
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At one time he cried hke a child and told me he knew 
that he had been doing wrong and would try and get 
away from this woman and live a different life; also said 
he did not believe they were his children and that he 
had made a mistake in making the deeds tothem; there 
were several conversations of this kind; they took place 
during the fall of 1878, a few months before his death; 
he gave ine to understand that he wanted to leave her 
but she would not let him: I now she was continually run- 
Hing att. yr him. (61 ) 


for 


JAMES W. CLARKE. (37.) 


lf am one ot the complainants; I resided in W ashing- 
ton from Aug., 1862, to Dec., 1866, and from Aprii, 1867, 
to ‘lay, 1868, and from Dec., 1869, to May, 1873; I mar- 
ried the daughter of Allison Nailor,Sr.; [was acquainted 
with him from the winter of 1864 until his death; had 
the management of his estate and business, except the 
portion occupied by his sons, from spring ot 1870 until 
late ‘in the fall of 1872; Ididthisat his request; he gave 
me the entire control of his property; he was growing 
old and had become so much aslave to intoxication as to 
have lost interest in business, and so habitually ineapaci- 
tated forits transaction by frequent intoxication that in 
the intervals of sobriety he believed it was necessary to 
have his property under other control than his own, for 
protection against his own acts when drunk, and in one of 
these intervals appointed me manager of his property; he 
apprehended that advantge would be taken of his condi- 
tion when under the influence of liquor; (88) he was gen- 
erally thoroughly incapacitated, because of continuous in- 
toxication; after leaving home his debauches were nearly 
continuous, and the intervals of sobriety were exceed- 


ingly rare, and in those intervals he was completely pros- 
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trated as a consey uence of his drinkin® and WialS thor 


Rime 4 


oughly childish, and manifested great aversion to any 
kind of business; when I first knew him he was addicted 


tO oceasional sprees—a 4 od business hiah, anid health 


met © 


good; there was a decided change in his mental and phy- 
sical condition while [knew him; in 1867 and 1868 I saw 
considerabie of him; he had then changed greatly for the 
worse since | first knew hiimn;did not again see him until 
Dec., 1869, when his condition was what I have describ- 
ed; his mental powers where then so much impaired that 
he would have given me any or all of his property with- 
out apparent appreciation that he was depriving himself or 
doing an injustice to his fanuly; his condition had changed 


from the time of my first acquaintance with him, from a 


capable man ‘of business, by degrees, into the complete 


slave of appetite, having neither will, complete memory, 
or the power otf concentrated attention on any subject; 
} ’ wey e' eq) ¢ ¥ yr At>t *yjert rea t oppa ve ryad Oo f ‘ | 7 ld 
1e seemed to Torget miatters of grave moment and wout 

not remember the engagements of the previous day; from 


1870 to 1873, when [ left Washington, I should at notime 


have been surprised to hear of his death; during the time 
I had charge of his property I lived in the house with his 
family and where he lived before he left home; had op- 
portunities of seeing him daily; his debauches became 
more and more frequent while at homeand he always re- 
mained away, and finally quit home entirely and went to 
live with defendant (39); I saw him occasionally after 
he left home, but less frequently the last vear I had 
charge of his business; had difficulty to obtain interviews 
with him on business, and on nearly every occasion I sue- 
ceeded in gaining any access to him found it impossible 
to arouse him to any interest in his business or to procure 


from him any, even the most general direction; never met 
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him that he did not speak of his sufferings; every indi- 
vation of his features was the last stages of alcholism; his 
face was swollen, bloated and blue; he was excessively 
tremulous, and his manner of speaking, and the fact that 
he could not fix hisattention on any matter, indicated to 
me that his mind was seriously impaired; his conversat- 
ions were many times senseless, showing flightly and un- 
settled state of mind; abrupt changes from subjects with- 
out any chain of connected ideas; he would forget from 
moment to moment what he had. been saying; during the 


earlier period of my connection with him he was sometimes 


_ sober, and appeared rational; on some occasions, aiter he 


left home, when sober. he would manifest a desire to sever 
his connections with defendant and her set, but would 
relapse before anything could be done; during the last 
year of my connection with his business, except on two 


occasions that I obtained access to him, [ found him econ- 


tined'to bed; on those two occasions (when not in bed ) 


I found him in a little store kept by defendant, retailing 
articles from a stock, the whole value of which was not 
more than $100. taking a childish interest in the sales; 
found it impossible to obtain his attention to business of 
his own,in regard to which I was visiting him, and involv- 
ing large interests; (40) do not think he was compent to 
understandingly transact business, or make deeds in fail 
of 1872, though he would have been if separated from 
the influences under which he was held and given time 
for the restoration of his faculties, with proper treat- 
ment and abstinence from intoxicating liquors; as it was, 
he was not competent; I know the defendant; have seen 
Nailor with her; before he left home he would be absent 
days at atime, and when found would be in a house with 
her; by his direction, on January 26th, 1872, T paid STI fine 


=“ —s 


and costs in causes No. 9,160 and 9,161, Criminal Court of 
the District of Columbia, and other sums; she came to me once, 


4 be soon after Nailor went to live with her, and demanded money 
: for a team of mules she said she had working for the Board of 
| Public Works; I told I did not know of her having any such team; 
that [hada par working that had been given MLE by Nailor; 
a she made some threats and left; she brought mean order From 
4 him for money OF provisions; she came to me on another occa- 
G sion with an order for mone, the body of it written im a strange 
| hand and the signature, though in the handwriting of Nailor, 
" indicating so much discomposure, that I refused to pay it, and 

at was not again prese nted; receiv d others of similar character 
by her errand boy, which I treat din like manner: saw them 
togeth r three tiMeS, I think; she seemed to have great influence 
| 4 over him: he seemed to AY, afraid to SAY anything to me in her 
4 presence; the fact that he remained with her, and when absent 
from her and sober expr ssed a desire to leave her and return 
@ —_ to his family, and when remonstrated with for living with her» 
) would turn and walk away, that he had an elegant home, with 
every luxury and comfort, and would remain with her, aban- 

doning his business, family and property, assisting her in a lit- 

tle store ina mean house—the difficulty of approaching him at 

her house and other circumstances I have already mentioned— 

FRCL incidents I cannot now recall, are. the Facts upon which I 

base my opinion, that she completely dominated his will; I have 

attempted to see him at her hous Fully 30 times and never suc- 

ceeded more than a half dozen times, and some of these when she 

. was absent; she sometimes told me he was not there, and I after- 
wards discovered he was in the house at the time, and when she 

acknowledq: d his presence she would go to see him and return 

, and report that hi refused to see me; On one of these occasions I 
insisted UPON Sce ing him because of a CAUSE coming up im court; 


it was ni CCESSALTY he should be pr rsonally present at the trial; I 
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found him in bed, intoxicated: he would not attend the trial of 
of a CAS against his wife, though his Presence WAS Urg nily e- 
quired, hut did go to court with the deft ndaut when she was 
tri. d for Se mdalous off MCCS and & ttled her fines, and reproach- 
ed me for paying the judgments against his wife for SOV, out 
of his mone Y; April, 1872, Nailor, at his vin Sugg. tion. bought 
a pur of mutes for me; I employed them in hauiing for the 
Board of Public Works: he told me lo give t/i proce ds to Wy 
wife; I had them at work about 2 months when defendant made 
the demand JI hav stated; he MUP spok fo me on the sub) ct 
afterwards, hut Wi drive Ys SOODPl aft, v« report. d that they had he Mf 
taken by him and def. ndant, and I aft. rivards saw them work- 
ing for different contractors as h r mules: (42 ) when / told 
him about hur claiming to hare rented the house and was hiaving a 
family MOE in, i d that I had stopped hi ve fi ‘ emed annoy dl 
and said I better let her havi it, but I did not: have paid MoOnCY 
OM MANY orders from Nailor, brought fo me by a boi in her 
employ. (42) 
Cross-HXAMINATION, 

[ never could get him to examine my accounts and 
settle with me; I have paid over and accounted for all I 
ever collected; I had absolute control of his property 
and business (44). His manner was timid and appre- 
hensive in her presence; her’s was self-asserting, positive; 
and defiant. | 

WM. B. REED, (1038.) 

Reside in Washington; knew Nailor intimately for 25 
years; | knew him very well; visited at his house very 
frequently; have staid at his house two or three weeks at 
a time prior to 1865; since that time met him frequently 
until he lett his home; I have seen him since on the 
street and spoke to him abvut a grocery ill Lhad against 


him: I ealled at his- house afterwards about it and was 


ne | 
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7 told by his wife | would have to see him; in 1870, I 
found out where he was and called to see him about the’ 
bill, where he was then lhving with defendant on EK, 
god between 17th and 18th; I called there scevcral times, and 
ie once or twie aft, r he had just gor into the house, and def lie 
dant told me he did not live ther . shi always told me hewas not 

\ there and did not Liar ther. ; one day | Saw him standing 
back in the house; he was in his bare feet; he was wait- 

, ing on a little child in the store when [ went in; I spoke 
to him, at first he did not seem to recognize me, he ask- 
ed me what my business was, I told him I ealled for the 
a3 settlement of a little account I had against him; he ask- 
ed me what it was for; 1 told him for groceres for als 
fc home on 13th street: he declined to pay and said he had 
| nothing to do with his property at that time; this was 
April, 1870; I called on him probably fifteen or twenty 
times within the next year or so;on several occasions 

r- his appearance was extremely repulsive and disgusting; 
once or tavice the woman came in and asked me what my busi- 

WCS8S WAS the re; OW ONC OCe 18100 she IWAaS smoothing his for head 

in the back room, and she shut the door and left te in the front 

room or stor ‘ she said hie Was sick and could not b. SCC, the 

first time I saw him there his pants were open in front, 

oe with no suspenders on, his face was disfigured, I judge 
from liquor, and I scarcely recognized him at first (104) 

it was the first time [I ever sawa person of respectability 

in such a condition, and was gieatly surprised and it 

made a great impression on me; would not have been 

more surprised if I had seen him in his coffin; it had 

been a month or more since I had seen him; I recognized 

‘ him only by his nose and upper portion of his face; there 
. Wasa month or six weeks growth of beard on his face, 
| he was bloated and his face red; shirt was open and ex- 


posed his breast: I sued him onthe account and he made 


. . —— 
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no defence; and the money was afterwards paid to me 
by his agent, Clarke; he was intoxicated on each occasion 
when I saw him: he asked me to drink: I saw him ocea- 
sionally afterwards and heard him talk, seemed to be in 
a stupor, whether from liquor I do not know, (105) the 
last time Il saw him was a month, or six weeks before his 
death; in my opinion on each occasion ‘1 saw Nailor af- 
ter he left home he was not competent to make deeds 
or do any business; I would not have bought from him; 
I advised his family to have him sent to an insane asy- 
lum; [ would have sworn then that I believed him in- 
saue; do not think he was competent in Spring of 1878, 
to do bustness or make deeds: saw him frequently that 


Spring very much under the influence of liquor. {106.) 


Cross- EXAMINATION. 

Mrs. Nailor and her family deal with me, I am friendly 
with them. (106.) 

MATTHEW TRIMBLE: (62) 

Husband of Rachel E., one of complainants, the eldest 
daughter of Allison Nailor, Sr., became acquainted with 
him in 1865, was married Nov. 22, 1869; prior to that 
saw little of him; saw him almost daily during the year 
1870; after he left home I saw him only occasionally; 
think he left home permanently in latter part of 1870; 
in latter part of that year, I went, at request of Mrs. 
Nailor, and found him in a saloon, drinking, he finally 
consented to go home; said he had an engagement that even- 
ing: I asked him who wiih, he said ut was with the one that 
eaused all the difficulties, and he did not believe he would ever 
be able to get rid of her; he remained at home about three 
weeks, (62;) about that time he invited me to go out 


to Rockville with him, we drove out, on the way he 
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the fullof 1870; 1 ouly saw him a few times after he lett 
home; every time I saw him he was intoxicated; he had 
become very much demented and almost childish in his 
manners before leaving home; from what [saw of him 
in 1876, 7-8, I would be unwilling to invest any money 


e 


BpOon deeds made by him; [ do not believe he was come 
petent to transact any business of that kind: he seemed 
to have no business atter | knew him: he was idle and 


accumulated no property after [ knew him. (00) 
EVERETTE WROE: ‘ 142) 


Have resided in Washington over 50 years; knew 
Nailor all my life, until his death; knew him intimately; 


when [ first knew him he was a thurough, p-actical bus_ 


iness man, he was then steady; (i142) the last years of 


his life he was very dissipated; there was a very vreat 


change in him toward the lacter part of his life; I never 


thought he was able to do any business or do anything 


after this change; this change bevan CO show itself plain- 
ly in about 1870; I first noticed it when he came to pur- 
chase my farm in Leonardtown; I noticed it by his gen- 
eral deportment: we negotiated about the farm, talked 
considerable, bat he did not buy; | talked with him fre- 
quently from that time until his death; saw him as often 
as two or three tlines a week in 1878; from the time he 
came up on the boat from my place in 1870, I thought 
he was demented, not in his right mind; he was always 
so, on until thé time of his death; he always looked blue, 
he appeared as though he had been drinking all the time; 
he was not Allison Nailor in 1878, he had changed so 
much; his appearance had chansed completety; he could 
not talk on ary business transaction whatever, and the 
impression le made on me was that he was losing his 


mind; he was not competent in March, 1878, to make 


1) 


deeds or dispose of his property and comprehend the na- 
ture and effect of the transaction ; ne was 8) lncolMpe- 
tent, in my opinion, eight or nine years the last of his 
life, (143) when he came up from my farm in 1870, there 
was a hackman that wanted to take him in lus haek; I 
objected and told him I had a CONVEVANCe for biti: [ took 
him in with me and drove up to what is called the Re- 
publican Building, on 13th street; he then requested me 
to stop and let him out, saying that be was going to the 
stables; [ told him it was a late hour at might and he 
must go home to his wife; he said he would net go there» 
but was going on 17th street and did not want me to LO 
with him; Mrs. Nailor called on me next morning to know 
what had become of Mr. Nailor;[ told ber; at her request 
I went to the house on 17th street and inquired of a 
20OINGH if Mr. Nailer IPAS th re. and shi said 0 ana would not 
admit Hie, shi WdS a rough looking MOMMA, but [did Or hnow 
her Wetnre, house was on Lith beticen Dand £ sir is. I. OF: 
do not think t fi Po WAS - hott Yr tH than Nuilor. HW) 10 the last 
IO or 1? HCUrS of his life, woh Hi hic MeNHTTO live pith this Momanrs: 
3 or 4 tiyne S. att. r this at the ré quest of Mis. Nailor [ went fo 
the same heise to try to get him to go home: IT alw LYS SAW this 
WOMAN, but never could reach Mr. Na/clor. sh always said fh. 
was not there: I talled arith him about going. back home after- 
wards f doze ii fimes: he said he had his ob). clions; I could not 
get him to tell his reasons. (/ 44.) 


SAMUEL C. WROE: (146) 

Live in Fairfax county, Va.; was born in Washington 
and lived there about 50 years; went to Fairfax about 2 
years azo; knew Nailor ever since I can remember; was 
a builder when in Washington; knew Nailor very inti- 
mately and talked with him frequently down to the 


time of his death; there was a great change in him dur- 


EY ER emetic 


> ~ ae by oe oe i ~ a CD , 7 eel 7 « > 

ing his life: | neticed the change about the time he took 
, ¢ ' ’ ; . 4 ; ; ‘e 

up with the defendant; he did not seem to know any- 

oe | eee L oa vy I-31 1] ¢] 2. , } ' r ‘See, EAD 8 4 

thin - ne Was QGAPrPIMKINY ali tNe TIMes; Ne TOOK Nis wite a 


arriagve to take this woman (defendant )} to market: his 


Hee ‘ l]- See 4 ; wae ) a wr 7 
W iit it na tO Walk: I have often tried to vet him 
tO leave defendant and go home to his wte. put he re- 


ased and Said bis wit would not reeelve hiin: his wire 

asked meto vo and LE] him Lo coine nome, | 146) | found 
\ 

: A oe t hor nart of tla pita ke ee Ss a .f 12 | 

Him aha Pot filth pa ie: @ bne Way home and Ie FeTUSe( 

a Oo: ar ee ee SN ae a ] , } a eo . 

co VO TuUIther: £ TOld Hilhi nis wilte Salad sne would recelve 


ana take Care Dhlthis £ Went (oO Ss N ABS whit fie (las liv. 


‘ ; tft] ofan Dp . ] y . 
4, thd id} } SL ype fesse Mela ai ed Bs P / . (Lit ‘és stre t 


et i . j } } } s 
MOr 1D S V4) the r4°¢4 (fpidl could ViOF 


ang Was Grunk every LIWe i Saw blthh: hE Was not the 
“4 i + f f P i] J j ag } f e } 
same man atter that: ficard fin say that d-fendant was the 


j ® } } ” j a 7 *F 3 : } ° 
/ j if Pegedda (isveia si? ("J é, j Lif, ‘f child. (1piel oid la 


‘ , 4 . 73 2% rr or ° 
me, *S§ | home for God’s sake. [here was a 


very gre; ange in his personal appearance towards 
tina | ¢ " it ha. | iced lilra 4a dissin ate bl de { Ye 
Lit l< iia s pit EC PUIEN ci Lit rat (iis PpOLUC' . eaeres t 
’ +) VIC | ’ i F Si} ¢ »QT sane. lays (| hy lie Wor: lh} 
Siietit tid i ‘ < ul i ri ( I Lila \ ry hi ju A « 


= pore , " | " i~ , a ‘ . ioe f  « : ort . y , Fa, 
eariv vears he tOOK- aN OCCASIONAL + Pree; In artter years he 
& é | 


iq s ° . 

seemed t: nder the infinence o liquor, and his 
7 

mind was a rreativ changed: he seemed to have lost all 

power or | ersatl ind becaine a perrect inebriate ; 
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AATS : knew Nailor 
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since 1862. or ’63, and down tothe time of his death, 


ays; he drank a 


al 


paar 


creat deal most of the time; have seen him intoxicated 
often; for the first -8 or 10 years I knew him he was un- 
der the influence of liquor most of the time; the last 6 
or 7 years of his I'fe he sort of got stupid like; and he 
eould not drink as much as he used to; that it had got 
the better of him: have seen nin Intoxicated frequently 
during the last 6 or 7 years of his life; nearly every time 
[ saw him he was intoxicated, until the last two years 
ot his lite, and In) those years | Sil W him intoxicated fre- 
quently; when I saw him intoxicated he was consider- 
ably SO, sometimes he eould Walix, and sometimes he had 
to be helped: conversed with hii towards the last of hig 
life; considerable the last 6 or 7 months of his life (67); 
saw him and defendant together frequently; I think his 


health and mind have been failing tor the last 8 or 9 years; 


? 
' 


he lived in a filthy, ubhealthy pla e, part of that time; 


he kept a little rum shop and sold to negroes; a negro 
man owned the house, and defendant waited upon the 
customers; never knew him to do any business after I 
knew him; [ knew him well in 1872, and in the Spring 
of 1878. saw and talked with him every few days; he 
was growing feeble; I used to talk with him about it; 
his mind was flighty like; he would commence talking 
on a subject, and in a few minutes forget what he wag 


talking about and go on to something else; he would 
talk of bis former business, and say he was now too old 
for business; in my opinion in March 1878 he was not 
competent to COnVeYy real estate; nas not been competent 
to do any business to the amount of $200 for the last 4 


or 5 vears of his life (68): do not think he was competent 


to do any business in 1872; his mind was wandering and 


he was very forgetful (69). 
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CROSS-EXAMINATION: 


Am a tailor; when I first knew him I saw more of him; 
and saw him intoxieated oftener in 1864 than towards 
the last of his ite: when I first knew him.he lived at 


home;afterwards with the Conley woman; he left a good 


home and went to live with her in a hole (69) 


CHARLES F. M. BRUCE: (71) 


Knew Mr. Nailor for 35 or 40 years; lived in the house 
with him 10 or 12 years; this was before the recent war; 
(71) knew him intimately afterwards Would see him 
every few days. Sometimes it would be a week. —per- 
haps a month. Saw the defi ndant onee moa hous at thes 
corner of 1383 and E strects, N. W. Went thre to get Mr. 
Nailor at the i Ju sf of his wife, Found him in bed. and de- 
Fendant in the same room with him. No ene else was there. 
He was intoxicated. I was not living at his house at that 
time. His wife used to come after me to go after him, 
(72) Ihave often gone after himat her request. The 
occasion above mentioned was before he left home. Il 
suw him with defendant frequently before he left home 
permanently. Saw him frequently after he left home. 
When [I first knew him he wasa temperate man (79), he 
got to drinking badly afterwards. Cannot tell when he 
commenced. It increased on him. Was worse towards 
last of his life. Me wasintoxicated nearly every time I 
saw him after he left home permanently. Have been at 


the house where he and defendant lived together dozens 


of times. Shortly before he died he talked with me about 
living with her (80). He came tosee me very teeble. I 
helped him across the street. Asked him why he didn’t 
LO home. He said he intended to stop the life he was living, 


cc 


and go tohis home. [Said he did not believe the defendant's 


children were his.) That he was tired of that way of liv- 
ing. Talked with him frequen tly the last few years of 
his life (73). After he left home his health was teeble 
all the time. Ile drank so much it kept him teeble. I 
do not think he had any mind. Ile was not competent 
to make deeds in March, 1878. When I would go where 
he was living with defendant, she would be in the whis- 
key shop in front, and he in the back room lying upon a 
lounge. He did no business aft yr he went ty live with her. He 
was in the house with her vn arly all the time (74). 


CROSS-EXAMINATION., 


Am a hackman, and have been in the busine:s since | 
was 13 (74). Mr. and Mrs. Nailor seemed to be a happy 
couple when I lived at his house. [I went after him many 
a time after he commenced drinking and finally Lave him 
up [75]. 

RE-DIRECT. 

I have been with Wash Nailor several times when he 
took his father away from the house corner 135 and D 
streets. Saw defendant tlere then. Mr. and Mrs. Nai- 
lor always seemed to live happily together as long cis he 
remained at home Ria? 

JACOB poss [78]. 

Have lived at Rockvile. Lived on Nailov’s farm in 
Montgomery county 5 years [78]. Knew Nailor in his 
lifetime, and his wife tor 20 years. Saw him very fre- 
quently, often oncea day. It would sometimes be a 
month, but that was not often. For the last 6or 7 years 
of his life, be was drunk nine-tenths of his time. He 
drank more towards the last of his life than in former 
years. When I first knew him he was a sober business 
man. tle was then farming and dealing in stock to a 
certain extent. Towards the last of his life he was not 


engaged in any business. He let his farm all go to rack. 
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His stock was neglected and died off. The Spring I 
took the farm he had plenty of feed and a great deal of 
stock there, and still "he would let his stock die for want 
of attention and care. His farming implements and 
machinery just laid and rotted. Le commenced to ne- 
glect his business ten years ago, and kept getting worse 
Have SCCH him Li pre SEICE of defendant “it thai hows: th WY OCCU- 
pied in Washington (100), wher she hept f littl shov (79). 
I sometimes took vegetables when [ wason the farm. He 
frequently told me not to take any vegetables from the 
farm to his wife orgive her any money. Before he went 
to live with defendant I used to furnish Mrs. Nailor with 
produce from the farm, and after he went to live with 
defendant and forbid me to let his wife have more, I] 
eontinued to take her vegetables; when I saw Nailor at 
the house with defendant, he was generally intoxicated 
and sometimes very drunk, and he would say he was sick; 
when I first knew him he was a strong hearty business 
man; the last 4 or 6 years of his life he was very much 
broken down from drinking; if he wasnot under the in- 
fluence of liquor all the time he was sick from its effects; . 
this effected his mind; he was stupefied [80]. [saw him 
an Rockville in March or April, 1878; he said he had come 
to transfer his property; that he would not leave it to 
some members of hisfamily to dispose of; I have forgottn 
whom he mentioned; the defendant and a little boy were 
with him; I did not get very close to him, but he appeared 
to be very weak or very drunk; I do not thiuk he was com- 
petent or in a condition, mentally or physically, to un- 
derstandingly dispose ot property at that time, or in the 
spring of 1878 I do not think he was competent in 
the fall of 1872 saw Mr. and Mrs. Nailor together 


while they were living together; she was very kind to 


him, even when he was intoxicated: 
come for me to go for him, and [ hav 
him intoxicated and tak 1mm ho 
the country once and kept him o 
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most decidedly he was not; he was not competent to 
transact business for 6 or 7 years before he died (88); 
hv: S€€H hin tre qu ntly with def pdiant in th str. er: / was 
present whin he was dying ; there were also presi nt at that time 
thre defi ndant and tivo woman: was at the house after he died; 
I tried to get def't to let his body go home; she declined; said 
she said she had had him baptiz d in the Cutholic church. 
PARK D. MILLS: (92) 

Keside in Washington; am a boatman by occupation; 
have been clerk on a steamboat, (92;) knew Nailor for 
about 3 years before he died; during that time saw him 
‘as often as every other day on an average; became in- 
toxicated sometimes; he was more or less under the in- 
fluence of liquor all the time, and used to travel around 
in a pheton, and had to be helped in and out of it; I 
never saw him when he was not under the influénce ot 
liquor; he was in very feeble health all the time I knew 
him (93;) his mind appeared to be weak; he would wander 
from one subject to another; do not think he was com- 
petent to make conveyances or transact important busi- 
ness while I knew him (94.) 


JAMES DONALDSON: (120) 


Have resided in Washington for 53 years; am crier of 
Criminal Court of the District; have been for 8 or 9 years, 
knew Nailor for 40 years; I took two affidavits of men 
for him at once. when I was a justice; [ “sued him for 
Wali in 1873; I had more to say to him then than I had 
before for the last 15 years; he came in response to a 
summons; he went on cryingand hallowing and raised an 
excitement and crowd of people; (120) he shed tears, 


cried like a baby; he appeared tothink he was persecuted; 


[878 he was not competent to make deeds of real estate— 
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that everybody was robbing him; it was then a good 


while before I could get rid of him; I dismissed the suit; 
did not try the case and dismiss it on the merits, but be- 
cause he went on so, he was not sworn; I| got disgusted 
and dismissed the suit;a long time had intervened since 
[ saw him; he appeared, when at my office, to be in poor 
health; he seemed to be a wreck of his former self years 
ago When I knew him; he was then a very shrewd busi- 
ness man; that was 30 years ago; I was intimate with 
him then; [ can say that at the time he was at my office 
In 1875, his actions and ways impressed me that his mind 
was pretty well gone, from what it was when I knew 
him in former days; in latter years [ have seen very little 
of him. (121) | 
LEWIS M. GRAVES: (124) 

Have resided in Washington and Georgetown 19 years; 
knew Nailor for several years; knew him 12 years ago; 
knew him very well up to 1874; in that year Geo. W. 
Phillips who was the sequestrator of the Court in the di- 
vorce suit, then appointed me his deputy and from that 
time until 1877 I had charge of his property and collected 
his rents; [ saw him often during that time; (124), he was 
in very bad condition; whenever J met him he was very 
much under the influence of liquor; he was very abusive 
to me and used very harsh language about both Phillips 
and myself, and seemed to think we were trying to rob 
him, and threatened to put us in the penitentiary; he 
always seemed to be crazed by liquor or something else; 
he talked like a drunken man, as if he did not know what 
he was talking about; do not think he was competent to 
make conveyances or transact business at any time when 
I saw hiin; 1 saw very little of him after I ceased. to be 
deputy sequestrator; (125) on one occasion heard him say 


that his son Allison would be glad to see Kate Conley 
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him intimately both before and after he left his home, 
he was rreat LY addicted to drink: after he left home 

|’not see him so often; he was always intoxicated 
when I saw him: after he left home he would come to 
my place of business: sometimes when I would see him 
eominge [I would hide because he was drunk and would 
talk about family matters; he would abuse anc curse 
oirst one membd of the familly and then another: Saw 


him ridine with defendant: towards the last of his life 


7 7 7 : : . . 
it to make aceds or transact busi- 
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ness in tailor [8/42 or spring oj L878 (150. ) 


Have resided in Washington 50 years; am a real 
state agent; knew Nailor 25 years last of his life al- 
| *; did business 
with him; about six months before his death I talked 
with him about his then condition, and comparing that 
with my early acquaintance \ 


nee with him, and I talked 


freely with him about his way of living; I reproved him; 
he th > ely that he ever drew asober 


1. with having left his home and 


eins the fathe f illeoitimate ehildren: he denied 


IO 


having children by any other woman than his lawful 
wife; during the last year of his life I saw him nearly 
every week; he always seemed to be under the influence 
of liquor; he told me he was unable, by reason of his 
course of living, to attend to business; this was about 6 
months before his death; he certainly looked wretched; 
he seemed to be stupid, and flatly refused to talk about 
the future (132;) he admitted he was incompetent to 
transact business, and denied again and again that he 
had any children except by his lawful wife. From the 
way he acted I[ judge he did not: know, one half the 


Prem 


time what he.was doing or what he was talking about. 
My opinion is that he was incompetent in spring of 
1878, to make deeds or do business. (153-) 


WILLIAM E. DARCY. (154.) 


\ 


[ reside in Montgomery county, Md.: am a farmer; I 
have resided in said county 25 years, and knew Nailor 
the last 25 years of his hfe, and the last 15 knew him 
very well; rented a place from him im 1859; since that 
have known him well; the last 5 years of his life saw 
him very frequently; he went out to his farm often and 
always called to see me; he asked me to keep an eye on 
his farm; when I first knew him he would get intoxi- 
cated occasionally; in later years after he removed into 
the city, he was nearly always under the influence of 
liquor; never saw him sober but once (268); he fre- 
quently took th defi ndant out to the farm with him: he Was 
always drunk on these occasions; I have often helped him 
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into his buggy on those occasions (264); he wanted me 
to board him; said he thought his family was down on him 
and hi would [hare long yr if he Dé nit a t hry COUNTTY ; his mind 


seemed to be bothered about his family difficulties (154); his 


mind was in bad condition: he could not remember 
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what he was doing; have many a time seen him break 
off a weed or straw out on the farm and try to strike a 
light with it to light his pipe with: he could not re- 
member anything much, I have told him about people 
taking wood off the farm, and the next time he would 
come out he would ask me if any one was committing 
any depredations; he often said he desired to go home 
but received no encouragement; and then he would cry; 
during the last ten years of his life he was greatly 
changed from what he was when [ first knew him; saw 
him in spring of LS7S8, coming from furm with def ndant and 
one or two children; he was drunk then; do not remember the 
exact date; I did not talk with him exeept he told me he had 
been to Rockville; he was not comp tent on that day to transact 
any business;.do not think he was competent to do busi- 
ness or make deeds, or dispose of his property 1n spring 
of 1878; think he was incompetent in fall of 1872; a day 
or two after I saw him coming from Rockville; (135.) 
I saw him again and he told me he had been to Rock- 
ville on that former occasion to transfer a little property. 
( 136.) | | 
JOHN P. DENNIS: (137) 

Have resided in Washington 28 years; amsanitary in- 
spector for the District; knew Nailor 25 years last of his 
life; I rented a shop from him about 12 years ago; I 
lost sight of him: then until the year 1878; I then met 
him again and he seemed to be always under the influence 
of liquor, and the defendant seemed to have control over 
him; I went to see him in the fall of 1878 in my capa- 
city of sanitary officer; I talked with him several times 
jn spring in 1878; he seemed despondent and discourag- 
ed, and wandered in his conversation; always intoxicated; 
when I went to see him about abating the nuisance on 
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his property he quarreled with me; the defendant inter- 
ferred. He said the property belonged to him; she said 
it belonged to her. (136.) She afterwards abated the 
nuisance. I do not think he was competent in spring 
of 1878 to dispose of his property or transact business. 
The defendant seemed to hav i influence over ham. She 
quieted him in his loud talking. His talk at that time was 
weak and childish. 12 years before he would not have 
used it. Hewasa very changed man. (157.) 
W. 8 HURLEY; (158. 

Have resided in Washington. Have been Lieut. of 
Police 18 years, and resigned in November, 1878. Knew 
Nailor since 1837. I worked for him about 8 years, 
knew him pretty well, and left him in 1845 and went to 
Balto. I returned here in 1853, and saw him frequent- 
ly from that time until his death. Saw him, say once a 
week, the last 7 or 8 years of his life. When I went to 
work for him in 1837, he was one of the best business 
men I ever saw, but for the last ten years he has been 
very different. The last two or three years of his life 
he seemed to be under the influence of liquor most of 
the time, and was very dull and stupid, and continually 
complained of being unwell and very poor. Seven or 
eight years ago he commenced to go down and lost his 
self-respect: ‘There was.a great change in him. When 
I talked with him the latter part of his life he always 
talked of his poverty and trouble. 

WM. H. BENNETT: (159.) 

Have resided in Washington since 1862; am a con- 
stable and collector, and have been since July 1878; was 
constable for six or seven vears in 1866; knew Nailor 
well; knew him from 1862 until his death; would see 
him two or three times a month; talked with him fre- 
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quently; he would tell me his troubles; have sued him 
for various persons; had official business with him only 
once since June, 1878; it wasin fall of that year; I 
served him with a writ after making several efforts; the 
defendant would not let me see him; I saw for the last 
three or four years that he had gone to pieces; that his 
mind was not right, and had sympathy for him; I asked 
him why he did not leave defendant and go home and 
live; he said he had no peace at'home;: that they were all try- 
ing to get his property away from him, and that was why he 
went to live with defendant: that he could get all the 
whiskey and such things to suit him where he was [159] 
saw him several times in spring of 1878; he was not 
companionable and did not seem to know what he was 
doing; at that time he was a poor old: broken-down man 
—almost what I would term an imbecile; have been an 
officer several years and have had considerable experi- 
ence with such men; when I served the writ on him I 
thought it a shame; he paid no attention to it; he was 
not competent for seven or eight years to do any busti- 
ness; | would not have bought any property of him; in 
spring of. 1878 he was a very different man from what 
he was in 1862; I could hardly state the comparison, 
there was such a change; towards the last of his life he 
would commence one subject and before completing what 
he was saying would change to another; he seemed weak 
and tremulous;: he seemed to think everybody was try- 
ing to rob him; on one day he would praise Wash. and 
curse Ally, and the next he would praise Ally and curse 
Wash.; I never saw him in the presence of the defendant; 
I tryed to, but sne would not let me; every timie I saw 
him he was under the influence of liquor. [140.] 


WM. A. FENWICK: [148.] 
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Have resided in Washington for 20 years; am in sash 
and blind business; knew Nailor about 20 years; did 
some business with him in Aug., 1878; sold him a bill of 
goods consisting of building material to repair house 
known as “Iron Clad”; saw him several times about 
that time; when I knew him 20 vears ago he was a very 
active business man, and appeared to understand every- 
thing he did thoroughly; a lapse of 6 or 8 years then 
took place, during which I did not see him much; when 
I saw him in 1878 there was something about him which 
I thought was not right; he was forgetful, and could not 
remember what you said from one day to another [148]; 
when he ordered some material at one time he forgot all 
about 1t when it was sent, but the woman [the appel- 
lant] he had with him remembered all about it; I think 
this was in 1878; this was for a house in south Washing- 
ton; in 1878 he was very weak and childish [149]. 


PERRY SHERWOOD: [184.] 


I reside in Montgomery county, Maryland, near the 
District line; J ama gardener, and have lived in Mont- 
gomery county, Md., and in the District of Columbia for 
30 years; I knew Allison Nailor for over 30 years; I 
drove for him about 25 or 26 years ago; I then worked 
for him about 12 or 18 months—afterwards about two 
years; I worked nearly three years as manager on his 
farm in Montgomery county, Md; saw Mr. Nailor fre- 
queutly and knew him intimately up to his death; when 
I first knew him he was a good business man, and did 
not drink [184]. About 10 years ago I noticed he was 
a changed man; he drank and neglected business, and his 
mind seemed to wander; if you talked business with him 
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he would say “I am unfit for business to-day, some other 
day will do”; I am satisfied that for the last ten years 
he did not attend to much business; | never saw him 
sober but once in 10 years; I have seen him and Kate 
Conley together, and apparently she had great influence 
over him; I judge from conversations with Mr. Nailor 
that his mind was for some time weak and feeble; from 
eight to ten years I think he was unable to understand. 
ingly make deeds or transact important business [185]; 
[knew Mrs. Allison Nailor, Sr.; was about the house a 
good deal; she was as good a house-wife as | ever saw; I 
went several times, at her request, to get Mr. Nailor after 
he went to live with the Conley woman; I think the 
Conley woman found out that I was trying to get Mr. 
Nailov away, for she used to buy from my stall in the 
market, but after she found I had been atter Mr. Nailor 


she stopped buying from-me [186]. 


RE-DIRECT: [186.] 


Mrs. Nailor tried to induce her husband to return 
home; she sent for him often and went after him her- 


self. 


THERE ARE TWENTY-TWO OTHER WITNESSES WHO KNEW 
NAILOR INTIMATELY FOR MANY YEARS MOST OF THEM MORE 
THAN 20, AND MANY OF THEM MUCH LONGER, AND WHOSK 
TESTIMONY IS SUBSTANTIALLY LIKE THAT OF THE PRECEEDING 
WITNESSES. ALL CONCURRING IN PRONOUNCING HIM INCOM- 


PETENT. 


Gne of these witnesses, Thomas Trundle (p. 159), tes- 
tifies that the Conley woman kept and furnished Nailor 
with liquor, and kept him full of it. He also speaks (p. 
161) of seeing him very drunk with the defendant at 
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Rockville, in the spring of 1878. (This was the time 
they went there to place upon record two of the deeds 
in controversy, as shown by other witnesses. ) 

Patrick McNamara (p. 165) also testifies that the Con- 
ley woman kept Nailor full of hquor all the time. 

On page i124 Andrew J. Joyce, one of the witnesses 
for appellees, says that he bases his opinion that he was 
incompetent upon his general condition and appearance 
in late yeurs, and the difference between him then and 
in former years, before the change in him Many oft the 
other witnesses give the same or similar reasons as the 
ground of these opinions. 

The witnesses Joseph Y. Potts (p. 176), Wesley Jordan 
{p. 180], Harriett Schofield [150], Henry Schotield [pp. 
157-8], and many others speak of the efforts of the 
family to reclaim Mr. Nailor from the influence of the 
Conley woman 

THE TESTIMONY OF THE FOLLOWING WITNESSES SHOW THAT 
THE CONLEY WOMAN WAS LEWD AND ABANDONED BEFORE 
NAILOR MET HER: 

W.T. Nailor ; 

Harriet Schofield, (pp. 149 to 152;) 
James 8. Topham, (p. 154;) 

Henry Schofield, (p. 155, &c.) 


THE CONLEY WOMAN HAD UNLAWFUL RELATIONS WITH 
OTHER MEN, AND HER CHILDREN MENTIONED IN THE DEED 
WERE OF DOUBTFUL PATERNITY. 


See testimony of following witnesses: 
Thomas Trundle, (p. 162;) 
Patrick McNamara, (p. 166;) 
Wm. E. Edd, (p. 187;) 

Richard T. Brown, (p.°193.) 
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NAILOR HIMSELF DECLARED AT TIMES THAT HE DID NOT 


BELIEVE THE CHILDREN WERE HIS. 


MucH OF THE TESTIMONY ON BEHALF OF THE APPELLANT 
CORROBORATES THAT OF THE APPELLEES, BY PROVING IMPORT- 
ANT CIRCUMSTANCES SHOWING INCOMPETENCY AND UNDUE IN- 


FLUENCE, 


« xtracts from Defendant's Testimony. 


The following abstracts are made from the appellants’ 
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testimony, there being much more of the same tendency: 


NICHOLAS CALLAN, 

The notary public, before whom the deeds of 
March 29th, 1878, were acknowledged, testified as fol- 
lows: Have known Allison Nailor, Sr., for 40 vears; 
the deeds were acknowledged at my office, 1422 G street; 
[ conversed with Mr. Nailor on that day upon the sub- 
ject of the deeds and his health; he was not intoxicated 
and seemed to be of sound mind; he said he was feeling 
ill; [ always considered him an uneducated, but shrewd, 
enterprising business man, and was understood to be 
close in his dealings; in my judgment he was. capable of 
executing those deeds on that day ( 208.) 

CROSS-EXAMINATION (209:) 

Knew Mr. Nailor most intimately between 1841 and. 
1854-5; heard he left his family to live with a lewd 
woman; do not Know her name; saw very little of him 
after [ heard of his leaving his family; saw and talked 
with him perhaps four times during the last four or five 
years of his life; when I first knew him, and up until 
1854-5, he was an active business man, engaged in the 


livery business and real estate speculations; noticed a 


very material change in his: business habits and his ap- 
pearance in his latter days; upon the four or five occa- 
sions when I saw and spoke with him I found him re, 
duced to a mere skeleton and scarcely able to speak in- 
telligibly (209;) these occasions ran from the time he left 
his family until his death; on one of these occasions, the 
first I think; [ met him at the City Hall; he was sitting 
in a bugey and looked so feeble and emaciated that*I of- 
fered my assistance to help him out, which he declined; 
he spoke of his reverses and ill health; upou another oc- 
easion [ visited him officially at the residence of his son 
Allison; he spoke of our long acquaintance and of his 
speedy dissolution; [saw his son Allison after leaving 
the room and suggested to him that he ought to prevail 
upon his father to make a will; this was more than 2 
years before he executed the deed to Catharine Conley; 
another oceasion was at his house on 13% street; I called 
with a Mr. MeCabe, a clerk in the Q. M. G.’s office, to 
take an acknowledgment to a deed to said McCabe; he 
was reclining on a sofa and was unable to execute the 
deed on account of his infirmities, and told me to leave 
the deed, andif it was all right he would call at my office 
and execute it, but he never did. ‘The last occasion my 
office was over the National Metropolitan Bank, prob- 
ably fifteen steps from the street to my door, and he 
complained very much of having to come up those steps; 
that it completely exausted him and he came to me be- 
cause [ always did such business tor him; he came to ac- 
knowledge three deeds, which all have the same date and 
were already prepared; he either signed them in my 
presence or acknowledged the signature to be his—I don’t 
know which: / do pot know WhO th deedsS We re to = he 
propria tif of making them , 


did pot “ash bite] advice aboud thi 
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Mr. Nailor was not intoxicated when he executed 
the deeds; there was debility of body; he engaged in no 


business to my knowledge after he left his family (211) 
THOMAS MACCABE (211:) © 


A messenger in the office of the Depot Quartermaster; 
have resided in Washington 6 or 7 years; Knew Mr. Al- 
lison Nailor, Sr., for about 4 years. and used to sit with 
him; I made out a will for him and two or three deeds, 
(211;) he said hi US going 10 mak 2) will and. / prevailed 
Upon him to let me make it out for him, and whi ae took it to 
him hi laid it aside mntil hie could find fime to look: at it, and 
told me to eall gain, which I did, when he told me that he 
often transfe rred property on forms no better than that, but he 
expected that it would be disnuted after his Meath and he must 
consult some one else about it: at his request I went after Mr. 
Nicholas Callan and got him to go to thi house, and Mh 
Nailor Gare him th Pap rs to look at, and ash. d for his opium 
as to the validity of the same: Mr. Callun told him that he 
( Nailor ) Was aS comp fent to judge of their validity as he 
( Callan ) iDAS: I had 6 or 7 conve rsations with Mr. Naztlor On 
the subject during three or four months (212,) and asked him 
for a de scription of the prope rty 10 be conveyed, and at his ré- 
quest went to the Reeord Office and got the best description IT 
could of the same and inserted it in the instrument and deeds; 
the will was erecuted before he instructed me to draw the 
deeds (2 1-3;) the usual ti ngth of ny wisits to his house aS A 
half ai hour OY an hour; sometimes hi would take one Or per- 
haps tivo drinks—abhout half an. hour between- in an evening» 


usually in mater. about tiwo thimblesfull to each drink. 
CROSS-EXAMINATION: (214) 
I was born in Edinberry, Kings county, Ireland, and 
left there in 1858 or 1859: never had a formal introduc- 


ov 
tion to Nailor; lived near him nearly two years; I used to 
see him nearly every day when [ lived near him unless 
he was sick; used to go into his house very often, about 
two or three times 1a week, some weeks not at all: Have 
seen him under the influence of liquor—can’t say whether 
he was intoxicated; saw him in the first named condi- 
tion three or four times, not more (215.) Sometimes he 
would take one, sometimes two, and upon one ocea- 
sion three drinks—a good deal of time between. I 
usually stayed half an hour at a time; always noticed the 
quantity of liquor he would take at a drink; I ecouldn’t 
help observing it when he -drank before me. I remem- 
ber because he always made a point not to drink too 
much, and would always call my attention to the fact 
when I went to fill out for him (216) I was tamiliar 
with the family. I know Kate Conly and have seen her 
there; can’t say how often. I met her the first time I 


went into the house, and generally every time after. 


Have talked with her; (217) was never formally introduc-: 


ed to her: shi mas sometimes presi nt whn If talked 10 Mr. 
Nailor, perhaps once or twice whin he talked of the d cds. 
IT cannot swear that she did not take part inthe con- 
versation: I recollect that Upon Oe OCCASION shi went up Stairs 
when we began fo talk upon thi subject, I should SUPPOSt her to 
be Trish and about thirty Years of age. I dont know where 
the will is now: I gave it to Mr. Nailor. I prepared the deeds 
for him of his Maryland farms, and son city } roperty, the 
same now in disput about thre. Years aqo, which I think were 
never executed by hin (218 \. He decided that they were not 
strong enough legally and he desired to have the legat opinion 
of SOLE OWE Or them, and / Gol Mr. Callan to call and CXAMN= 
ine them, but he declined to CLPress Alt O} inion, SAYING that Mr. 


~~ . , 7 hy es Pa 5 
Nailor WAS COM} ti vit to judge of thre matt Pr TOr hinse 4 hy [don t 
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shink Mr Callan read the deeds but Mr. Nailor acquainted him 
with the purport of them and acquiese din his judgment. There 
were three or four deeds (219) I wrotea willat his request, per= 
haps two or three months befor f wrot the deeds, don’t 
know whether he ever exceuted i; [ think I recorded it for him: 
(220 ) never off red him any Suggestions heeause I knew he 
would not pe rmit it, [ requ sted him to let me PPEPAVE the will 
and the deeds atter he had. decided to have it done. Never at- 
tempted 10 influ nee him in the matter: am not HOW, and never 
hav been a) lawyer OT Olay publi ms Harv PrEepar d fico or 
three deeds before this: Mr. Nailor paid HE forty dollars alto- 
g' ther for that work: ‘ PP I ) hie employed me at MY OWT quest 
and did not obj ci lO paying Aide that amount for it, The sub- 
oT ct was mentioned in th Jon ral course of conversation and he 
seemed to think it reasonably, It was in the Soring of the 
year, about hiro Gears Ado, I do nol re roll er that he expressed 
any intention of making Any PrOVISIONS for Kate Conly, after 
his d ath | 22a | [ think Mr. Nailor. and fii phaps Kat Conly 
told methat Mr. Carrington solicitor who repres nted her in this 
suit, said the deeds prepar d bi ne had better not bi used: 
that ‘7 lay i- could PPCPare SOLE that could COMer thie matter 
better. [223] I said the other day that I thought I took the 
deeds to Mr. Carrington but I don’tknow who took them 
Don’t know whether Kate Conley took them or not, Mr. 
Nailor first told me that they had been taken to him; 
think Kate Conley told me also. [224] Have met Kate 
Coniy perhaps a dozen times since the institution of this 
sult. once at my house. Have seen her at yen’ Ruther- 
ford’s, here and at her own house: never met her any- 
where else that I recollect: have elven my testimony be- 
fore in this case: | think it was written down by Mr. 
Carrington and Gen’! Rutherford; don’t recollect whether 


I swore to it or not; I think she was present; [ have been 


i] 


with her to Gen’! Rutherford’s once or twice at her re- 
quest, but did not talk about this case, simply answered 
his questions; think she was present while I was giving 
my testimony; (3825) have seen her at her house about 
nine or ten times since this suit was brought; have not 
talked a great deal about this case; I may have expressed 
my opinion as to the probability of her being able to hold 
the property; my wife may have called upon her once; 
she has never called on my wife; she has been in my 
house six or seven times. (220) 1 feel quite kindly to- 
wards her; ain here simply to speak the truth; it is im- 
material whether she succeeds or not; she cume to my 
house before I prepared those decds and before I became very 
well acquaintid with Mr. Nuailor. ( at / said yesterday 
that he said it would make it mor binding to have 
deeds os well. as the will: that was after the will was 
made. Of course I knew that he was living with Kate 
Conley; I don’t know that I ever heard that she was not 
his wife; probably have heard so; from what I saw her 
doing I should suppose her to be his wife, nursing what 
I supposed to be his children, and himself, and very kindly, 
too, him when he was ill; Mr Nailor told meat the time 
Iprepared the deeds that his papers were in his wife’s 
keeping; I did not understand him to refer to Kate 
Conley. [229] 

Exhibit ©. C., No. 1, is shown the witness and he says 
that is not the paper from which I copied the will Ex- 
hibit. [For this Exhibit see record p. 231.] 


CROSS-EXAMINED. 
{ decline to answer whether I know in whose hand- 
writing this paper (Exhibit C. C. No. 1) is; I recognize 


Aliison Nailor’s handwriting there; I decline to answer 


i 
t 
4 
ie 
whetne [ recoe@ulz inv other name there: I think ] 
broue ht oO ve res ded Zo ) 


(The witne: ome eight months afterwards consented 
in) Was Fe alle for that purpose and testitied 


(HOMAS M’CABE’S CROSS EXAMINATION CONTINUED (389. ) 
The paper marked C. C., No. 1, is the will which I pre- 
| tor Mr. Nailor; he had it rewritten by a lawyer 
named Schreiner for fear it was not right; don’t recol- 
leet when I LaAVe it CO him: / Pde mo r that hie IPAS sick, but 
done Li0W whether 1é WAS in ls tog OF not.and can't Sa4 wheth- 
ey | geve it to him ) fore Oi aft r that iIIness, don't n0w how 
LOpie it WAS “rier / {G0 it to him thei hai siqned it: have bee re 
havi on the head with a bricl ine T last testified and cannot 
yemember; Myr Sehreiner is a clerk in the Quartermaster’s 
Department . and was at the t1me ot writing that paper, 
he isa professional man; don’t knowwhere he lives [3889. ] 

NICHOLAS CALLAN. 


Called by the appellees. in rebuttal, testified as fol- 


On the occasion reterred to in my former testimony, 
when [| went tothe house of Mr. Nailor to take the ac- 
know le dor ment of the deed trom him to (the witness ) 
MeCabe, and found him unable to execute it in conse quence 
of his infirmities, [went at the request of Mr. Mc Cabe, who 
CAME 10 pa offi e and infornicd (4€ thet Nuailor desired fo see 
me for the purpose of taking his acknowledgement to a deed. I 
gi L the wupression ti mn Mr Me Cab. that the proposed cd ed was 


“tT / (Lyie] Ol he “hg OCCASION. 
(ues. Mr. McCabe, who has testified in this case, in 
Slving an account of what transpired on .that oceasion, 


Says that Mr. Natlor showed Vou the papers ind asked 
you your opinion as to their validity 
legally made out so that the prop 
ferred by them: that you made answer that t! @Q Was 
no necessity for your doing that as he, Mr. Nailor, was 
fully competent to know whether h y were levga LY 
made out or not; he further states that the De re- 
ferred to on that occasion were deeds conveyine the 
property in controversy in this suit to Kate Conley for 
herself and In trust for her children, or som ot them, 
which papers had been drawn by him at the request of 
Mr. Nailor. I wish you would state wheth r not. 
gpon t hat oecasl yn). any papers were exhibited te » VOU DY 
Mr. Nailor or Vir. Met abe. and if so, What thi y were, or 
what they purported to De, and Whether youl > nion 
was asked. and what Your response Was 

Ans. Ther were no papers wyLATT 
either by Mr. MeCabe or Mr. N 
asked MY, lation to ani papers TAT, ners ana } 
When we arrived at Mr. Nuailor’s dw Tin fi 
clining On a sofa, covered with a sf 
Me Cab: Pe marked thieat hi bVOu hil yp rf) Ty) 
acknowl dq ment to a deed. Nailor pro 
would not CT cute it and refuse adtodo x a fF hig hit he 


did not und rstand if (Mit deed. 7a nol ANT / ina 


F i Th Ve i NOV 7 fei a4 }’ Pale Clty {) pesOode’ if f { j i 
7° . ; . F . ’ 
very much disappointed at the refusal of N 
« i Pi . 


4 } i ’ . “ } 
this was on the 23d day of January, 18798. dae 


CHARLES M. HAMMETT: ({(o5vutl 


(Called in rebuttal by appellees. 


Am a practicing physician; [ attend \. Nailor, S 


professionally in January,1878, and in: 


4-4 


he died—perhaps on one or two occasions before that In 
Jan’y, 1878, T.made him about a dozen visits; he had bil- 
lious intermittent fever at that time; found him with con- 
siderable fever and delirious; he was quite sick, but not 
dangerously ill; [made him 10 or 11 visits on consecu'ive 
days and towards the last, passed over a day or two and 
then visited him again; on the occasion of my last visit to 
him [ witnessed a paper; my visits commenced in Jan- 
uary 1878; I never witnessed any other paper for him; 
it was not read in my presence; [ did not know its con- 
tents; Mr. Nailor said sometiuing at the time about con- 
veying some property; [did not pay any attention to 
it, Two others with whom I was not acquainted signed 
witnesses with me. Inever saw them before, and would 
not know them (397); I fix the time by reference to the 
entrys in my books made at the time. 
(Hx. C 
paper he witnessed ) My acquaintance with Nailor was 


. ©., No. 1,is shown to him, and he says it js the 


*% 


almost entirely of a professional character (398). 
BRIDGET KYNE—CROSS-—-EXAMINATION, 


I was born in Galway, Ireland and so was Kate Conley, 

Have been quite intimate with her and have visited 
her frequently—-the house I now live in belongs to Kate 
Conlev I believe, one of the houses in controversy; I keep 
a restaurant and keep liquors and boarders, and have a 
free Junch at dinner time; she used to nurse him night 
and day and forget everything else to attend to him; she 
was very kind to him, he seemed to be very fond of her 
too; saw them together much; he talked of how good she 
was to him; he forgot more than I ever knew—l don’t 
mean to say that he forgot anything, but he knew his 


own business and did not need anybody’s advice (244); 


Le) 


he would talk toolish—I mean like all men who take too 
much: have not seen him intoxicated very often, have 
seen him drink in his own house—not much—a little 
milk toddy; sometimes he would mix it himself, some- 
times the colored girl, sometimes Kate (226); she Gave me 
a certificate or bond, the number I don’t know, when her 
boy, Walter, died; I don’t know whether it was for $300 
or more; [ loaned her money on it and [ was to hold it 
until she repaid it, | returned it to her about four or five 
months ago; I think Mr. Nailor’s name was on the back 


of the bond in writing [247]; I should feel rejoiced if 


Kate should win this case: | saw her since I was here 
last night ; stopped there on my way here this evening. 
MARY E. BALLENGER. 

Nailor used to drink milk punehes and apple toddy, 
sometimes twice a day, sometimes more; I would see her 
[Conley] mix it up for him and hand it to him,[ think I 
saw him intoxicated once; I never saw any signs of in- 
sanity and he had an excellent memory and used to talk 
of things a long time back, [251]; had a conversation 
with Mr. Nailor in his room on the morning of Christ- 
mas. 1878, where he was eating breaktast; he was alone 
and said he was in great trouble, and without mention- 
ing any names he sald they were trying to kill him, and 
would aout. laughed cut hin : he said they were try- 


io, 


ing to st: rve him, and woul ] fight over his dead bones 


ainaniathadiiena. cia 


after he was gone; [ was with him during his last illtiess; 
when he was asked if he wanted any of his family, he 
always said no; he Was baptized by a cathohe priest the 
day before he died; 

CROSS-EXAMINATION: [ 252] 
My husband is living; I lived for thirteen months with 


Kate on 13th _street; I had been living with her for about 


neare 


| 
; 
; 
; 
o3 
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five months when Mr. Nailor died;—just had roomg in 
the house, did not Pay any rent: used LO do sewing for 
Kate and Mr. Nuilor; he offered me the rooms for ecomp- 
any for him. We had three rooms; the house is on 12th 
street, the same one kate lives in: [ did not Pay any 
rent after he died; [ stayed for company for Kate; Last 
saw Kate to-day, saw her yesterday at my house, we 
walked out together ; there was scarcely a day but he 
spoke of his speedy death ; his health was very poor up to 
his death, very feeble: I never knew him to do any work, 
when he was in the house he was always lying down—up 


and down all day long, he was always complaining and 


} 


I used to 20 in and talk to him and ask after his health,. 


this was before the children died; have seen him drink 
frequently, sometimes two or three times a day; he al- 
ways took it in his dinning room when I saw him; he 
would take milk punch and sometimes hot apple toddy. 
Kate prepared it for him; he renerally asked for it [204 | 
have heard her try to persuade him not to take it, but 
he would say he wanted it and she would fix it for him. 
ANN MCCUE: (264) 


Knew Allison Natlor. Sr.. for six years betore his death. 
Have known Kate Conley same length of time. Was very 
intimate with her. She was very kind to him. Ieard 
him tell Kate once that he had made his will and didn’t 
care who knew it (266). Can’t remember when this was. 
It must have been nearly three years before the children 
died. [saw the Doctor’s carriage and went over to i1n- 
quire who was sick and he said no one, that he had made 


his will and left a couple of houses to poor Edna and a 


farm to Willie. [He used tosay he would leave her inde- 


penaent ror taking Care ot him. She took better care of 


him than I would. Kate is a Catholic and so am I ( 267} 


7 


[ob]. Kate and I are friendly as neighbors. I think 
she ought to receive something for taking eare of him, 
Knew the relationship between them [268]. I advised 
him to go home to his family and he swore at them and 
said they ill-treated him,and that he would not go. This 
occurred more than once. She was very kind to him, 
beyond any kindpess, She used to wash his face for him, 
bathe his feet and comb his hair when he Was soing out. 
[ don’t know whether she did if LO ni ke him attached 


TO her. but she did it [270]. | came trom Wicklow county, 


Ireland {271}. 
72| (Colored man. ) 


P 


») 


ROBERT MEREDITH: [2 

Am a Carpenter. Knew Allison Natlor, at. about four 
years. Did work for him, building and repairing. Built 
one house in the ePOUNTrY and have one uncompleted, 
One he drew the pian of on the ground with his cane 

I drew the plan ona board and showed it to him and 
he hked it, and we agreed upon the price, and he showed 
me where Lo put it and told me to LO aheacl. and I did so 


and finished it. 


Nailor employed me but Kate Conley paid me [279]; 
the first week I worked in the country he came out 
twice, and he came out often and always had the child- 
ren and Kate Conley, and the cook, to take care of the 


1 } x 


children; after the children died he used to bring Kate 
Conley with him, and he used to bring a little flask of 
something to drink and has offered me some; never saw 
him drink out there; have seen him drink milk punches 
at his house and brandy and whiskey. Have seen Kate 
Conley prepare it for him quite often, altogether [280]. 
She was very kind to him. - He was not very well and 
didn’t do much during that time. [ remember that in 


March, 1878, [ saw a paper executed, don’t know wheth- 


of 
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er it was a will—was toid it was adeed. Messrs. Doug- 
lass, James Allinan and Dr. Hammett, were there. He 
told me it was a deed.—part to Willie and part to Edna. 
Kkate Conley was there. He sent me for Mr. Douglass 
and Mr. Allman. He was sick at the time but not in 
bed, sitting up; I may have told Mr. Wash. Nailor and 
Mr. Matthew Trimble, at my shop, on one of the occa- 
sions mentioned, that the old gentlemen was sick in bed, 
and had to be raised up to sign the will and that Kate 
sent me for Douglass and Allman, because I did not want 
to be tampered by people examining me on the street, 
but now I am on the stand and sworn to tell the truth. 
I told them on the same occasion that I didn’t think the 
old man was competent to transact business and that I 
wouldn’t buy any property from him. 

The reason [ told them that was tecause I did not. 
want the hard feelings of anybody. I didn’t want to 


be called as a witness for anyone. 
ANN CLARK, (283:) 


Knew Mr. Nailor for about 8 years, and became ac- 
quainted with Kate Conley, {284;) was there one day 
when he came in, and Kate pulled off his overcoat, and 
he said, “ there’s papers in the pocket of that overcoat; 
you take them out and take of it; they are all right now. 
but they are to be put on record.” He took some money 
out of his pocket, and said here is your change, and gave 
it to Willie: she tooked the papers and looked at them 
and seemed verv much pleased; I am a Roman Catholic, 
and think I am 60 years old, (285.) 

CROSS-EXAMINATION: [285] 


I visited my sister when she lived at Mr. Nailors; I did 
not go often because I did not like Kate living with Mr. 
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Nailor; I thought I could influence her to leave but she 
always took me into the room with him and I could not 
speak to her then, the only time J was there when he wis 
not was when he brought the papers in, she was very kind 
and attentive to him; during the time 1 knew Mr. Nailor 
he seemed to be in bad health generally; have visited 
Kate 4 dr 5 timessince he died; she has been to see me at 
my house three times I think; we are friendly at present; 
[ was born in county Antrim, Jreland. [289] 
MARY S. WILSON: [289] 

Became acquainted with Allison Nailor, Sr., and 
Catharine Conley in [1871] I visited them quite frequent- 
ly; [290] have seen him take a small amount of liquor 
in the house—not enough tv make him intoxicated; 
have seen him go out perfectly sober and come _ in look- 
ing as though he was in liquor, have heard him tell little 
Will that he loved his little children because his older 
ones were trying to cheat him out of all he owned 
[291.] | 

CROSS-EXAMINATION. 

She kept a little grocery store, a little of every thing 
used to see Mr. Nailor when I went in to see to the store 
and talked to him: He used to wait upon me. [294] 
Ile spoke to me a good many times about making pro- 
visions for Kate's children, and he told me himself that 
he had made a will or deed in favor of Kate and her 
children. His mind seemed to run a good deal on that, 
I told him that I thought it only right that he [295] 
should provide forthem, She always treated him with 


all kindness. 
> ‘> 


KATE WATSON [303]: 
I have known Allison Nailor, Sr., 4 years; know Kate 


Conley; my house was on the same lot as theirs’. Have 
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heard others speak of Kate Conley. Her reputation for 
chastity is very good [306]. 
CROSS-EXAMINED [306]: 

He had three very bad spells of sickness during that 
time. Kate was very kind to him. .[ can hardly answer 
why I say Kate has a good reputation. Have visited 
Kate since Mr. Nailor died. 

ROSANA YOUNG. 
Have known Mr. Nailor and Kate Conley over. six 


vears. I lived four doors from them and used to visit 


their house sometimes once,sometimestwice a day. He 


was always talking about his children—never about his 
business. Kate treated him likea baby. that is she wash- 
ed and dressed him. Have heard him ask Kate to mix 
him a milk punch or a mint julep. 

CROSS-EXAMINATION [3810]: 

Catherine Conley was present when Mr. Nailor read 
the deed to me, made in 1872 for the benefit of Willie 
and her. It was in his bed room about five or six years 
ago. She asked him to do it so that I could see that the 
house was deeded to the child. 

WILLIAM F. BEANS [317]: 

Rented the farm in Maryland [318] from Nailor which 

was afterwards conveyed to the Conley woman for bene- 


fit of Willie and herself. 


CROSS-EXAMINED [520] 
[ am still living on one of the farms in centroversy in 
this suit. After the death of Nailor I refused to pay the 
rent to her until I was sure she had a right to it, and she 


sent me to Mr. Carrington for him to convince me that 
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she had aright to it, which he did [321]. He generally 
had somebody with him when he came out to the farm, 
sometimes Miss Conley and sometimes his httle boy 
525) ; they would stop at Mr. Darcey’s ; he usually sat 


(5205 
in th 


n the shade, and Conley would generally sit with him. 
[ generally found him in the house when I called there 
(326). He was aman that drank a little all the time; 
have seen him drink sometimes in his own house ; have 
seen him drink in presence of Kate Conley (327), as oft- 
en as occasion required, and at my place out under the 
shade. He sometimes breught liquor with him. Kate 
Conley has been at the farm several times since Mr. Nai- 
lor died, and when she Came there she stopped at my 
house ; I heard that Conley was not married to M1. Nai- 
lor and that he had a wife and family living. Iam a 
married man and my wife had heard the same things 
about her ; she came up four times since the old gentle- 
man’s death ; once she stayed one week; near two 
weeks on another occasion, and shorter periods at the 
other times; she came out there with me. I have called 
on her frequently on business since the old gentleman 
died ; | furnished the house with butter, eggs, CC. 


She made my wife a present of a set of furniture. 
WM. LEACH’S 


testimony taken by complainant in revuttal, p. 400, con 
tradicting this witness after proper foundation laid, shows 


that he was unduly intimate with the Conley woman. 
DANIEL MACGUIGAN : [349.] 


Was acquainted with Allison Natlor,Sr.: knew him about 
five orsix vears: lived in the house with him seven or 


eight months. 
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CROSS-EXAMINATION: [59d0. | | 
Was born in Ireland; have seen Mr. Nailor intoxicated 
many times indeed; have seen him drink in the house, 
Kate would sometimes fix liquor up for him; she was kind 
and falendly to him; have known Kate about 15 vears; 
she had no property that I know of. 
‘WILLIAM BALLENGER [304]: 
Am alaborerin the Publie Grounds and Buildings. 
Knew Allison Nailor, Sr., about threo years. 
CROSS-EXAMINATION. 
lle would take his whiskey regularly; have seen Kate 
Conley mix it for him in the house; know a man named 
Klay Bean [the witness for defendant] have seen him 
at Kate Conley’s since Mr. Nailor died, about once a 
week, sometimes twice [356] ; Kate Conley asked me to 
come and testify what kind of a house she kept, whether 
quiet or not [357] ; she asked ime to testify that Mr: 
Nailor was not insane, as people said he was. | 
Forty-two witnesses, business men of good judgment? 
who knew Nailor intimately for many years, and were 
able to compare him in the prime of life, with what he 
was after he abandoned business and his family and lived 
with appellant, have given their opinions that he was 
not competent to make conveyances after he left home 
in the latter part of 1870. and testify to facts which 
show that their opinions are well founded. 
Of the witnesses who testify for appellant upon this 
point, a large majority were her intimate associates, and 
acquired all the knowledge they had of Nailor while he 


was living with appellant. They could not compare 


Nailor with himself. Their vocations and testimony 
coneur in showing them to be of inferior intelligence 
and judgment, while many of the facts to which they 
testify on cross-examination corroborates the testimony 
on behalf of appellees as to the con lition of Nailor and 
appellant’s influence over him. 

Only three of the witnesses on behalf of appellant who 
give their opinion that he was competent; knew Nailor 
before he lived with her, so that it may fairly be said 
that the testimony in behalf of appellees showing incom- 
petency and undue influence is not weakened, but rather 
strengthened and intensified by the testimony in behalf 
of appellant. 

Circumstances tending to Show Demen- 
tia and Imbecility in Mr Nailor and Un- 
aque Influence over him by the Defendant. 

The first of the deeds in point of time, sought to be 
annulled by this suit, is dated on the 27th day of No- 
vember, 1872, and was admitted to record in the District 
of Columbia on the 27th day of May, 1873. This deed 
ismade by Allison Nailor, Sr., to Kate Conley, and it 
provides that the property therein mentioned is to be 
held in trust for Willie Ernest Nailor, the child of the 
parties to the deed. | | 

Notwithstanding this, some time after this deed was 
admitted to record, on the 17th day of October. 1873, 
Mr. Nailor filed his answer to his wife’s petition for 
divorce, Equity cause No. 3,282, and in response to the 


allegations of the petition that he was guilty of adultery 
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with Kate Conley, he states as follows in the eighth 
paragraph of his answer : 

“8. The defendant denies that on the 25th day of Oc- 
tober, 1872,and at various other times, as alleged in the 


said petition, or at any time, he, this defendant, has 
committed adultery with one Kate Conly or Connelly, 
at a house in Fourteenth stree s southwest, in the said cit 4 ot 
Washington, belonging to this defendant, or at any other 
place. or that he has lived and yet continues to live, In a 
state of adultery, with the said Kate Conly or Connelly.” 

It cannot be presumed that a man of sound mind, un- 
influenced, would have made a statement so diametrically 
opposed to the admissions of a deed which he had already 
caused to be placed upon the public records. Nor can it 
be successfully argued that it 1s evidence of a purpose to 
deceive, for both statements are equally public. The 
only rational way to account for it is upon the hypothesis 
that the man’s mind and will were gone, and that he 
was used as a mere machine by the defendant. This be- 
comes more apparent as we look further in the record of 
that cause. 

It will appear by an examination of the record in that 
case that the said Allison Nailor, the defendant therein, 
evaded the service of a subpoena to answer the petition; 
that he was secreted ana kept away from the officers by 
the said Kate Conley; that when process to answer the 
bill, and the order to pay alimony, were finally served on 
him after much difficulty, he paid no attention to either; 
was adjudged in contempt of Court; attachments were 
issued against him, but she still succeeded in keeping 
him away from the officers of the law as well as his 
family; and finally the Court was compelled to sequester 
his whole estate, and it remained in the hands of a 8e- 
questrator for some time, and thousands of dollars of his 
estate were squandered to pay hundreds 
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To show still more conclusively that his conduct in the 


defence of that case,and the 


attempts to batie the Court 


in securing justice, were inspired, dictated and controlled 


by the defendant, Conley, a 


paragraph in the answer of 


coniparison is made of one 


the defendant in this suit, 


with a paragraph of the answer of Mr. Nailor in the di- 


vorce snit in relation to the 
Nailor to her husband: 

From paragraph No, 4 of | 
Nailor’s answer to the petition | 
for divorce. 

“On the contrary, this de- | 
fendant avers and charges | 
the fact to be, that on I 
about the month of Nov- | 
ember, 1870, the petitioner | 
ordered and commanded 
this defendant to leave the | 
said house, having in like 
manner,upon frequent and 
repeated occasions previous 
thereto, so ordered and 
commanded him; that her 
treatment of this defendant 
was at the time, and for : 
long time previously had 
been harsh and unkind, in 
somuch that this defendant 
was compelled to occupy 
apartments separate and 
apart trom the said peti- 
tioner; that thereupon, be- 
ing fully convinced by the 
conduct of the petitioner, 
and her manifest disposition 
towards him, that he could 
not remain peaceably and 
quietly with the said peti- | 
tioner, this defendant with- 
drew frdm the said house, 
and has not since returned 
thereto, 
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alleged unkindness of Mrs. 


From paragraph No. 6 of 
thi of Kate Conley 
in the prese nt suit: 

“On the consrary, she 
charges the tact to be that 
in 1870,said Rachel ordered 
said Allison to leave the 
house in which they were 
then residing, as she had 
frequently directed him to 
do before and her treat- 
ment of him at that time, 
and previous thereto, was 
harsh and unkind to sucha 
degree that they were com- 
pelled to occupy separate 
apartments, and said Allh- 
son, being convinced that 
he could not remain with 
said Rachel peaceably or 
with safety removed from 
sald house, of his own voli- 
tion, Without any induce- 
ment from defendant cr 
any one else, so far as she 
is informed.” 


ANSW er 
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There was absolutely no evidence introduced in either 
case, tending in the slightest degree to establish the 
above charges. On the contrary, the testimony on behalf 
of complainants proves that Mrs. Nailor was one of the 
most devoted of wives,and shows that her exertions and 
those of her children, to reclaim him from defendant, 
ceased only when further effort seemed worse than fur- 
tile. | 

On Aug. 13, 1873, asequestrator was appointed in the 
divorce suit, and the estate of said Nailor was committed 
to him for the purpose of raising money and paying Mrs. 
Nailor the alimony of $100 per month, finally fixed by 
the court. It remained in the hands of the sequestrator 
until April 12, 1877, during which time Nailor, under the 
influence of the Conley woman, resorted to all sorts of 
means to prevent his estate from coming to the hands 
of the sequestrator, and to defeat the payment of all 
mony. During this time and afterwards a large quantity 
of real estate was sold, sacrificed for a mere nominal sum 
for the purpose of raising money to pay alimony and other 
debts, and the estate very much reduced. At the date 
last above mentioned; Allison Nailor, Jr., one of his 
sons, became security for the payment of future alimony, 
and the sequestrator was discharged. ‘To secure this 
arrangement Nailor was prevailed upon to give his son, 
Allison, a power of attorney to collect all the rents and 
profits of his real estate and pay the, alimony, taxes, Xe. 
But soon afterwards, under the influence of the defend- 
ant he commenced cunveying away his real estate to her 
and her children, in violation of the power of attorney, 
and the estate, having, at that time, been decreased to 
such an extent as to be scarcely sufficient for the payment 
of alimony and expenses, a suit was brought by Allison 
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Nailor, Jr., against his fatherand the defendant to re-' 
strain further conveyances, and an Injunction granted, 
which remained in force during the life of the said Al- 
lison, Sr. The proceedings in this suit, which were of- 
fered in evidence by the appellant’s solicitors, also afford 
striking illustrations of Nailor’s demented condition and 
the controlling influence of defendant over him. But 
for the injunction in that suit it may be fairly presumed 
that defendant would have procured the little rcsidue of 
the estate to be conveyed to her and her children. 

The evidence and surrounding circumstances, clearly 
demonstrate that Mr. Nailor had neither strength of 
body or mind to control his own actions, after he went 
to live with the defendant and that his will and his ac- 


tions were completely dominated and controijiled by her. 


LAW POINTS. 


There are three principal grounds upon which a court 
of equity should declare void the deeds mentioned in this 
cause VIZ: 

First.—THE INCOMPETENCY OF A. NAILOR, SENIOR. 

SECOND.—THE CONFIDENTIAL AND ILLEGAL SEXUAL RE- 
LATIONS EXISTING BETWEEN A. NalILoR, SR., AND THE 
GRANTEE IN THE DEEDS AT THE TIME OF THE TRANSACTIONS. 

THirD.—UNDUE INFLUENCE. 

It is claimed that such incompetency is shown as to 
render the deeds from the grantor to Catherine Conley 
void if there was no other element in the case. It 1s 
also claimed that the relations between the parties, and 
the circumstances attending said transactions were such, 


as to render the deed invalid, even had the grantor been 


competent to transact business under ordinary and more 
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favorable conditions. But when the three points are 
combined they constitute a case imperatively demanding 
relief, 

Cases of undue influence, unconnected with other cir- 
cumstances are veryrare. Most generally there is added 
the element of mental weakness in some form or confi- 
dential relation between the parties, so that ‘“‘ undue in- 
fluence’ is a relative’ term,and what would amount to it 
in one case might notin another. In order to determine 
whether it exists in a given case, the relative conditions, 
- positions, and circumstances of the parties, and the na- 
ture, considerations, inducements, objects, and effects of 
the transactions, must be considered. It is, therefore, 
better and more convenient to consider the three gen- 
eral grounds upon which relief is.sought in this case to- 
gether. 

The principle upon which courts of equity grant re- 
dress in this class of cases is that one party by improper 
means or practice has gained an unconscionable advant- 
age over another. 

In order to obtain relief, absolute disqualification of 
the party imposed upon need not be shown. Wherever 
there is a great weakness of mind, arising from age, 
sickness, intemperate habits, or any other cause in a per- 
son executing a’conveyance asa gift, or for an inade- 
quate consideration, a court of equity will set it aside. 


Harding v. Wheaton, 2 Mason, C. C. R., 378; 
Same case reported as— 

Harding v. Handy, 11 Wheat., 125; 

Allore v. Jewell, 94 U S., 506; 

Jaycox v. Jaycox, 40 Mich., 421. 

Same case, 29 Am. R., 547. 


The facts in the case of Harding v. Handy are very 


similar to those in this case. ‘The bill was-filed by some 
of the heirs of Comfort Wheaton, to set aside deeds 
made by him to his son-in-law, Handy, at atime when 
he was alleged to be incompetent, and for an inadequate 
consideration. 

The opinion at the Cireuit was delivered by Mr. Jus- 
tice Story, and nearly all his reasoning seems to be ex- 
actly in point in the present case. 


“It cannot be denied,” said Judge Story, “there may 
be a degree of weakness short of legal incapacity, which 
would leave the party so entirely open to influence and 
imposition, to the persuasions of friends, and the undue 
operation of slight motives, that it would be unjust to 
hold his conveyances entitled to the same sanction as 
those of a person in possession of a vigorous understand- 
ing. Extreme weakness will raise an’ almost necessary pre- 
sumption of imposition, even when it stops short of /e- 
gal incapacity ; and though a contract in the ordinary 
course of things reasonably made with such a person 
might be admitted to stand, yet if it should appear to be 
of such a nature, as that such a person could not be ca- 
pable of measuring its extent or importance, its reasona- 
bleness, or its value, fully and fairly, it cannot be that 
the law is so much at variance with common sense, as to 
uphold it.” 

The case was affirmed by this Court. Chief Justice 
Marshal, delivering the opinon,said 

‘« He [the grantor] was addicted to intoxication and to 
many vicious habits in the course of which fears were ex- 
cited in his family that he would waste all his property 


or convey it to his profligate companions. 
a * * ae * 


‘We have examined, with attention, the immense mass 
of contradictory evidence which the record contains. A 
number of persons, and among others the witnesses to the 
deeds, express the opinion that he was capable of manag- 
Ing his affairs and of disposing of his property. This 
evidence, however, is met by such a mass of opposing 
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testimony as can scarcely be resisted. Among the nu- 
merous witnesses who testify to the imbecility of tis 
mind. aye many who had hy Ci long ail dhitinpacthe ACG iphaner a 
Some of the witnesses add to their opinion of his 1- 
becility some circumstances on whieh the opinion is 
founded, which cannot fail to make a deep impression on 
the mind. Ziba Olney says that he was acquainted with 
C. W , tor the last five years of his life. who, for the last 
fifteen months of them, resided in his family. ‘ That 
during the whole of these times he appeared to be child- 
ish and incapable of transacting any business. ihe rea- 
sons of this opinion are: that he would frequently repeat 
the same questions, and would several times in the same 
day ask what day of the week it was. At short inter- 
,Vals he would talk rationally, and then would break off 
from conversation to singing, and from that to erying. 
That he would frequently go out in the night and day 
naked, except his shirt. That he would frequently break 
out in profane language, and at other times preach.’ 
Several other witnesses describe the situation and con- 
duct of this afflicted old gentleman, in a manner to add 
great weight to thei opinion that his faculties were 
prostrated. Many even of those witnesses who depose 
to his competency, declare that the public opinion and 
language of his neighborhood was that his mind was de- 
plorably Imipaired ; and thi conduet anid declarations of his 
family, peclauding thi def. ndant. Asa Handy hinis it Show «a 
Settled conviction that €'. W. was incapaol of manaugug his 
afairs, 
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“The various circumstances add so much weight to 
the opinions of those who depose to the incompetency of 
C. W., that the mind cannot withhold its assent from that 
conclusion.” : 

“Tf these deeds were obtained by the exercise of un- 
due influence over a man whose mind had ceased to be 
the safe guide of his actions, it 1s against conscience for 
nim who has obtained them to derive any advantage 
from them. It 1s the peculiar province of a court of con- 
science to set them aside. That a cout of equity will 
Interpose in such a case, is among its best settled princi- 
ples. The cases cited in the argument; which we will 
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not repeat, place this beyond the possibility of question. 
It was; therefore. proper to set aside the deeds, and to 
direct the defendant, Handy, to account for the money 
he had received under them.” 


To. the same etfect is the ease of Allore v. Jewell. 
above cited. It was a bill by the heir to set aside a deed 
ot the ancestor alleged to have been procured by undue 
influence over a person of great weakness of mind. The 
opinion was delivered by Mr. Justice Field. He says: 


‘ Numerous witnesses were examined in the case and 
a lage amount of testimony was taken. * * * And 
it must be admitted that the facts detailed by any one 
witness with reference to the eondition ot the deceased 
previous to the last illness, considered separate and apart 
from the statements of the others, do not show Incapacl- 
tv, to transact business on her part, nor estabish lusan- 
ity, either continued or temporary ‘And yet, when all 
the tacts stated by the different witnesses are taken to- 
vether, one is led irresistibly by their eoinbined effect 
to the conclusion, that, if the deceased was not aitlieted 
with insanity, for some vears before her death, her mind 
wandered so near the line which divides sanity fiom 
Insanity as to render any important business transactions 
with her of doubtful propnmety, and to justify a careful 
scrutiny into its fairness.” 


The opinion then recites the peculiarities and habits 
of the deceased as detailed hy the witnesses. most of 
which are like these proven in this case, and then adds: 


‘ But when all the peculiarities mentioned of life. 
conduct and language are found in the same person, 
they create a strong limpression that his mind is not en- 
tirely sound;and all transactions relating to his property 
will be narrowly scanned by a court of equity, whenever 
brought under its cognizance.” 


“Ttis not necessary, in order to secure the aid of equity, 
to prove that the deceased was at the time: insane, or in 
such a state of mental imbecility asto render her entirely 
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incapable of executing a valid deed. It is suffiicent to show 
that from her sickness and infirmities she was, at the 
time, in a condition of great mental weakness, and that 
there was a ross in rdequacy of eonsider:tion for the 
conveyance. From these errcumnstanees imposition Oo; Wide 
influence wall A, ny rred.”’ 


The Judge then refers to Harding v. Handy, and pro- 


ceeds to sav: 


a 


“The same doctrine is announced in adjudged cases, al- 
most without number; and it nay be stated as settled 
law, that whenever there is great weakness of mind in 
a person executing a conveyance of land, arising from 
age, sickness or any other cause, though not amounting 
to absolute disqualification, and the consideration given 
for the property is grossly inadequate. a court of equity 
will upon proper and seasonable application of the injured 
party, or his representatives or heirs, interfere and set 


the conveyance aside.” 


[It disease he once shown to exist in the mind.it mat- 
ters not that 1t 1s discoverable only when the mind is 
addressed to a certain subject, to the exclusion of all 
others, orthat the subject on. which it is manifested has 
no connection whatever with the matter vetore the court, 


the party must be pronounced incapable, 


Smith v. Tibbett L. R., 1 Probate and Divorce. 
398: 

Delatie mn. 25 N; Yi 8- 

Davis rt, Supra; 

Brown’s Med. Jur. of Insanity, § § 207, 285: 

Ins. Co. v. Terry, 15 Wall., 580. 


In Smith v. Tibbett, Ann Thwaytes made a will in 
favor of Smith and others in March, ’66. Tibbett, the 


contestant, was her only sister and relative. The con- 
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test was on the ground of an unsound mind and undue 


influenees of Smith and others. 
The opinion was delivered by Wilde, J. 


The testatrix was eccentric upon the subject of re- 
ligion; not an enthusiast—believed herself to be the Holy 
Ghost. It was contended in favor of the will that she 
was a monomaniae on this subject, but otherwise of sound 
mind. ‘The following passages occur in.a very exhaustive 
and learned opinion: 


“ ¢Compare a man with himself, says Dr. hay, ‘his 
acts and thoughts now with his acts and thoughts at 
SOMME previous period when his mind Was In undoubted 
health, you will better detect what is morbid than if you 
set upa general comparison with the thoughts and acts of 
mankind.’ I pass now to her conduct towards her rela- 
tions —a not unimportant topic. The natural play of the 
affections gives the last assurance of a mind at ease; and 
its interruption often the first. s1on ot mental disorder. 
‘Tn most cases of exclusive or partial mental illusion 
the persons affected are abstracted, absent, incapable of 
applying themselves to any occupation, or even reading 
with attention: they either forget the objects ot their 
former strongest attachment. Or. if the, think of them 
at all, it is only to accuse them of injustice and cruelty on 


the most frivolous pre ferts OT th most improbabl SUSPICION 
When a general incompetency is es:ablished it is pre- 
sumed to continue, and the burden is upon the party 
seeking to support the act to show that the party was 
competent at the time of the performance ‘of the act. 
Fisher v. Clarke, 1 Paige, 171; 
Smith v. Tibbett. Supra. 
The opinions of non-professional witnesses are admis- 


sible upon the question of insanity and incompetency. 


And where the witnesses are conversant with the life of 


the person in question, his dispositions and habits, and 
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have been on terms of familiar intercourse with him for 


years, their testimony is of greater weight than that of 
scientific witnesses who have not had sueh opportunities. 
The value of such testimony does not depend upon the 
number of witnesses, but upon their intelligence, means 
of knowledge and opportunities of observation, and the 
reasons they give for their opinions 
Harding v. Handy supra; 
Clarke v. Fisher, 1 Paige, 171; 
Hardy v. Merrill, 56 N. H1., 227; 
Same case, 22 Am. R., 441; 
Ins. Co. v. Rodel, 5 Otto, 232; 
Beaubein v. Cicotte, 12 Mich., 459; 
Rutherford v. Morris, 73 Ills., 367. 
CONFIDENTIAL AND ILLEGAL SEXUAL RELATIONS. 
Where a transaction is brought about while the par- 
ties are living in illegal sexual relations it is always open 
to suspicion of fraud and undue influence. And if it is 
a gift, or specially beneficial to one party rather than 
to the other, the illegal relation is evidence of undue 
influence, and the burden is upon the party benefitted, 
to show that no advantage was taken, and that it was 
the result of free volition, and if he fails to do so the 
transaction will be set aside on the ground of public 
policy. 
Cooley on Torts, p. 515; 
Dean v. Negley, 41 Pa. St., 312; 
Leighton v. Orr, 44 Iowa, 679; 
Kissenger v. Kissenger, 37 Ind., 341; 
Denton v. Franklin, 9 B. Mon., 28; 
Davis v. Calvert, 5 Gill and Johnson, 269; 
I. Kerr on Fraud and Mistake, pp. 150-1—-2 and 


ne 
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In the ease of Dean v. Negiley, Lowrie, C. J., says: 
* , . “Towtul influence, such as that arising from 
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le*1timate amily and soelal relations, must be sllowed 


to produce its natural results, even in influencing last 
wills. However great the influence thus generated may 
be. it has no taint of unlawfulness in if. : : . it is 
only when such influence is unduly exerted over the very 
acl ot devising, So as to prevent the Will from being truly 
the act of the testator, that the law condemns it as a 
vicious element ot the testamentary act; so the law al- 
ways speaks of the natura: influence arising out of legit- 
imate relations. But we should do violence to the mor 
ality of the Far and therefore to the fv its if if we should 
apply this rule to unlawful, as well as to lawful relations; 
tor we sh uld make them both equal mn this regard at 
least, Which is contrary to their very nature. [f the law 
alwavs suspects, and inexorably condemns undue influ 
euce, and presumes 11 from the nature of the transaction, 
in the legitimate relations of attorney, guardian, and 
trustee, where such persons Sseehlh to go beyond their le- 
gitimate tunctions, and work for their own advantage, 
how much more ought it-to deal sternly with unlawful 
relations, where they are; in their nature, relations of in- 


fluence over the kind of act that is uncer Investivation.” 
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“And the voice of the law on this general subject is 
distinet and emphatic, transmitted through many gen- 
erations, and embodied in many Latin maxims.” Here 
follow the maxims in Latin, and the Judge proceeds: 
“All which may be summed up in one sentence: ‘ No 
one shall derive any profit through the law by the influ- 
ence of an unlawful act or relation.’ ”’ 


“The ordinary influence of a lawful relation must be 
lawful, even where it affects testamentary dispositions; 
for this is its natural tendency. The natural and ordin- 
ary influence of unlawful relation must be unlawful, in 
so far as it affects testamentary dispositions favorably 
to the unlawful relation aud unfavorably to the lawful 
heirs. Ordinary influence may be inferred in both cases 
where the nature of the will seems to imply it; but in 
the former it is night, because the relation is lawtul, and 
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in the latter it may be condenmed, together with its 
etfects, because the relation is unlawful.” 

There ean be no doubt that al long continued relation 
of adultrous intercourse is a relation of great mutual in- 
fluence of each over the mind and person and property of 
the other. Tlistory abounds with proofs of 1f and it re- 
quires ho Very long lite Or Very close observation ot per- 
sons around us in order to reveal the fact.” z o 

“Tf, then, there was such arelation between Mrs. Bol- 
ton and the testator, at the time of the making of the 
will, as was offered to be proved, we think that the fact 
taken in eonnection with the dlevise to Virs. Bolton’s 
daughters is evidence of an undue influence exerted by 
her over the testator, and affecting the dispositions of 
his will, and that it may justify a verdict against the 
validity ot the will. I have thought mnvself that it raised 
a presumption of law of undue influence, 


but we do not so 
decide but leave it asa question of faet merely.” 

Leighton v. Orr presents a case so similar in many par- 
ticnlars to the one at barthat we feel justified in making 
the following extract from the opinion of the court: 

“ Waleott and the detendant had been living together 
1D illegal sexual relations SOE Veal's betore his death. 
Both were believers in spiritualism. For the last five 
or six years of his hfe Wealeott was frequently intoxi- 
¢ and Was greatly addieted CO the Use of spirituous 
liquors. One of the witnesses in describing him says: 
“Tle appeared to me as any other man would after he 
had a debauch——he had the blues.” 

The Court says; “ Whatever influence Mrs. Orr haa 
over Waleott.or however intimate and confidential their 
relations were, she obtained such influence by unlawful! 
Means; by ministering to his passions by adulterous in- 
tercourse; their mode and relations in life were dis- 
graceful. Influence obtained by the use of lawful means 
by a wife or child 1s eminently mght and proper if exer- 
cised with properand honest motives. But the influence 
obtained by the use of unlawful means, immoral and in- 
decent conduet. is undue influence, and no one should be 
permitted to derive benefit or advantage therefrom.” 

The Court then says that sucha relation is one of great 
econtidence and influence, and adds: “ Jt matters not what 
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Kissenver v. Iissenger is another case much like the 
present, The pcr ies lived in illegal sexuai relations. 
The testator \ als in mina. The jury found him in- 
competent pol itlieting ¢ sti LOW "| ich seemed to 
reponderate Of Go) evenCcy { he Court Tre- 
fused to set i verdiet ‘aside, and reeites some of the 
evidences Ot Incompe otf Gk whieh Are similar TO thi se 
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in the case u nder consideration, though not as strong. 
In Denton vs. Frankhn the question involved was the 
capacity of the testa tor, damun | albot, and the undue 
influence of a col Wotnlal whom he had i): neipated 
In procuring the wi 
The eourt says: 
in mind and body.’ 
x Indeed. 
had still Some mine 
reason. yel he Se@CHh: NAVE The no vill « { fis ow, but 
to have submitted implicitly L lh) hetatior a eot- 


| = yer * : 
ored Wohanl Who) rane ma Ne paAcTea., ANA hose la- 


Into com- 
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miliar intercourse ith 
plete ard eoutinned subj etl H Ss hy ri biiuUenCce 
“The very fact that he undisguisedly an in- 
fluence of that character, and lost. under Ss exerelse, ap- 
parently all i ndene f thought an action, leads 
irresistibly to the conclusion that his mental faculties 
had given way before the combined operation of age and 
disease: and that 1} lo} er § a1 Coat degree ot 
intellect and mental capacity which would have enabled 


te 


lid disposition ot his estate bv will.’’ 


» the ease of Davis vs. Calvert. upon the contest of a 


him to make a va 


ft 
rit. ti manrt hal oe ps ‘idence 1 i J ri wee 
i, THe Court HDeLOwWw rejected evi mee Tending TO SHOW 


that the testator maintained illegal sexual relations with 
the woman to whom and her children he had given his 
estate. Li avery able Ople1on reviewing this : 
the court below it. is sald: 
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os Kvidence Ol illicit relat ns vetweel if estator 
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fercourse with other men, is adimissibe as tending to show 
undue infinenee.” — 

“ Kyvidenece that the mistress’ children were not the 
testator’s In such a case, and that by reason of age and 
infirmity he was incapable of begetting children, where 
the will shows that he provided tor them under the be- 
hef that they were his offspring, is admissible.” 

It was contended in the eourt below on behalf of the 
defence that the consideration of the deeds were past 
cohabitation, and, therefore, that they were valid. But 
even if the facts were so, the principle is not conceded. 
A few isolated cases may be found where sealed instru- 
ments have been supported, the eonsideration of which 
Were seduction and past cohabitation. where the parties had 
ceased to cohabit at the time of the execution of the in- 
Strument. But it is respecttully submitted that no au- 
thority can be found for sustaining instruments on such 
considerations where the parties were living together at 
the time and continued their unlawtul relations. In sach 
cases the court will presume that the consideration is 
tainted with the immorality of tuture ilheit intereourse. 

2, Chitty on Cont., p¢77 and cases there cited; 


Leighton vy. 49rr. SUPT, 


The persons for whose benefit a will or deed is ob- 
tained by undue infiuence or fraud from an incompetent 
person stand on no better ground than the person com- 


mitting the fraud. 


Huguenin v. Baseley, supra; 
Davis v. Calvert, supra; 


sridgeman v. Green, supra. 


* Let the hand receiving it be ever so chaste,” say the 
court in Bridgeman v. Green, “ yet if it comes through 
a poluted channel, the obligation of restitution will. 
follow.” | 


Oo 
CONFIDENTIAL RELATIONS 


Where there are fiduciary or confidential relations ex- 
isting between the donor and donee. grantor and grantee; 
or the former is for the time being, however, brought 
about, in the place of ward to the latter, or relies upon 
his advice, or is 1n a sate of submission to his judgment 
or opinion, and especially if the donor or grantor is un- 
der any infirmity of mind, a presumption of undue in- 
fluence arises, and the burden is upon the donee or grantee 
to rebut it; and the court will look upon such a gift or 
conveyance with a jealous eye, and strictly examine the 
conduct and behavior of the person in whose favor it is 
made; and if it can discover that any acts or strategems, 
or any undue means have been used to procure the same; 
if it can see the least speck of imposition, or the least 
scinctilla of fraud, a court of equity will interpose and 
set aside the deed or will. This principle apples not 
only to the relations of attorney and client, guardian 
and ward. principal and agent, physician and patient, but 
to all the relations of life where dominion may be ac- 
quired by one person over the mind or actions of an- 
other. — 

Cooley on Torts, page 516; 

Taylor V. Taylor, 8 Low. (U. oa 

Wheeler v. Smith, 9 How. (U.5.), 55; 

Davis v. Calvert, 5 G. & J., 302; 

Williams v. Williams, 63 Md., 371, and cases and 
authorities there cited; 

Jacox v. Jacox, 40 Mich., 401; 

Same case, 29 Am. R., 547; 


Whelan v. Whelan, 3 Cowen, 583: 


oe 


7) 


Huguenin v. Basely, 14 Ves. Ch., 273, 3 L’d’g 

Case. Eq. (A. & W.). 94 and notes; 

Bridgman v. Green, 2 Ves., 627; 

Dent v. Bennett, 4 Mylne & Cr., 269; 
Norton v. Reilley,-2 Eden, 286; 
Nottidge v. Prince, 6 Jur. (N. S.), 1066; 
Darlington’s Appeal, 86 Pa. St.; 

Same case, 27 Am. kh., 797; 

Boyd v. De La Moutagnie, id N. Y., 498; 
Same case, 29 Am. h., 197; 

Rockatellow v. Newcomb, 57 Ills., 186; 
(outs v. Ackworth, (L. R.), 8 Eq., 558; 
Sears v. Shatter, 6 N. Y.. 268; 

Waterman v. Whitney, 11 N. Y., 165. 

The case of Huguenin v. Basely and the notes to it in 
3d Leading cases in Equity, and the authorities there 
cited are an exhaustive discussion of the whole subject. 

Iluguerin v. Baseley was a case where deeds were 
made by Mrs. Huguenin to Bazely, her clergyman, for 
the benefit of himself and family. The lady executed 
the deeds not long after the death of her first husband, 
but before her second marriage. Basely had become 
her agent to a certain extent, and was looking after her 
attairs, and the evidence shows that she relied consid- 
erably upon his judgment. Lord Eldou, who decided the 
case, states in his opinion that the lady herself called 
upon Basely and desired him to assist her in relation to 
her property. There was no pretense in the case that 
Mrs. Huguenin was in any degree incompetent to trans. 
act her business, but. that shedesired some one to looks 
after it for her, and secured Basely’s services for that 
purpose. 

The fact that there was no power of revocation in the 


deed is adversely commented upon by the Lord Chan 


oa Oe > > he ~ 


71 


cellor, and he states that it is strong evidence that she 


did not understand this transaction, and furnishes an In- 


ference of undue influence. Again he says: 

The question is not whether she knew what she was doing, 
had done, or proposed todo: but how the intention was pro- 
duced; whether all that care and providence was placed round 
her. as against those who advised her : which trom their situ- 
ation ana re lation mith respec 10 her. they mere hound fo exert 
Ol hi Z he half. * * * P *e * 

In the notes to Huguenin v. Basely. above referred t 


there is the following, taken from Houghton v. Houghton, 


15th Beav.; 298: 

‘In many cases the Court, from the relations existing 
between the parties to the ft tra suction, infers the proba- 
bility of undue influence having been exerted. And in 
such cases the Court watches the whole transaction with 
great Jealousy, not merely for the purpose of ascertain- 
ing that the person hkely to be so influenced fully under- 
stood the act he was performing, but also for the pur- 
pose of ascertaining that his consent to perform that act 
was not obtained by reason of the influence possessed by 
the person receiving the benefit; not that the intluence 
itself flowing from such relations is either blamed or dis- 
countenanced DV Court, on the contrary, the large exer- 
G1se of it is considered usetul and advantageous tO society, 
but this Court holds that as an ememe le condition that 
this influence should be exerted for the benefit of the per- 
SOS subject to it. and not for the a eva age of the per- 


4 | 


SO? possessing it. 

In the case of Taylor v. Taylor, 8th Howard, a deed 
from.a young lady just of age to her mother, and other 
sisters, for property which she had received as a bequest 
from a deceased uncle, was set aside on the ground of 
undue influence inferred from the relation subsisting be- 
tween the parties to the instrument. The Court, in its 
opinion, referring to the allegations of undue influence 
in the ! hill, Says: 

“Although these allegations are not supported by di- 


rect statements of witnesses, vet the intrinsic evidence 


bine he age 


~ | 
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flowing from the conduct of the parties to these trans- 
actions, and that presented by the written documents in 
this cause imparts to the above allegations a force equal, 
if not suppassing that which an explicit narrative by wit- 
hesses eould vive them.” 

The case of Williams v. Williams, recently decided in 
the Court of Appeals of Maryland is very much in point. 
That Was a conveyance by a son twenty-tive Vears oft AGC 
to his father, who was a trustee under a will by the pro- 


visions of which the son derived most of the estate con- 


vey ed. The deed conveyed the property In trust to the 


father, to manage and pay the grantor $2,000 per annum 
out of the profits during his lite, and after his death to 
convey the entire estate of the grantor and its accumula- 
tions to his right heirs living at the time of his death. 
The son was eccentric, greatly addicted to the use of in- 
toxicating liquor,and to a considerable extent weakened 
in intellect. 

The court below set. aside the deed on the ground of 
undue influence, which was inferred from econfidential-re- 
lation of the parties, and the somewhat enfeebled condi- 
tion of the grantor. The evidence of incompetency and 
undue infiuvnce in that case was not nearly as strong as 
it is in the present case, and the confidential relation of 
the parties here is as absolutely established as it was 
there. The case was very elaborately argued in the Court 
of Appeals, and the decree affirmed, two judges out of 
five which heard it, dissenting, however, but for reasons 


which do not exist in the present case. 


Judge Miller, in his dissenting opinion, speaking of 


presumptions arising from transactions between persons 
In confidential relations, says: 


“The relations, however, of parent and child, and trus- 


tee and cestui que trust, did undoubtedly exist, and it has 


“Was not unduly imp ressed by the natural rntiuence of 


been earnestly argued that thistuct draws the « deed with- 
in the familiar principle of equity in reference to trans- 
actions between parties standing in fidneiary relations. 
Lord Penzance has stated this equitable doetrine. thus: 
In equity persons standing in certain relations C4 
1 ane and wite, doetor 


» Ohne 


another —e parent and ehild, m 

and patient, attorney and client, confessor and penitent, 
; age ; . 

euardian and ward—are subject to certaln presumptions 


when transactions between them are brought in question: 


and if a gift or contract made in furor of him vho holds the 
position of influence is impeached by him who is subject 
to that influence, the courts of equity Cast upon the 
former the burthen of proving that the transaction was 
fairly conducted as if between strangers; that the weaker 


tf the 


— 


stronger, or the inexperienced overreached by him ot 
more mature intelligence.” Parfitt v. Lawless, Law Rep., 
2 Prob. & Div., 462. | 

It has been otten said that this isa sal 
and the tendency of the more recent decisions, no doubt, 
Is to extend its applicatiou to all the variety of relations 
in which dominion may he exercised DY One person over 
another and to every transaction whereby he who 


sesses the influence receives any pecuniary benefit from 


11] AVY oct rine. 


pr is~ 


him who is subject to the influencé. The cases in this 


State are to the effect that a gift obtained where a con- 
hidential relation exists, is prima fucic void, and the bur- 
den 1s on the: donee to establish to the full satisfaction 
of the court that it was the free, voluntary and unbiased 
act of the — Brooks | : . 9 Gill. 83: Hich- 
berger v. Stiffler, 21 Md., Grove v. Todd. 38 Md.. 
LSS ; Pairo V. ’y ickery, pe Ma. 4H 7 ° (therbonnier v. 
Evicts, D6 Md.. 270. But it would seem To he clear that 


there must be some Olt, Or conveyance, or some Dargaln, 
‘means of which 


purchase or ether | usINess { ransaction, by 


“ 
wees 
an 
” 
<a 
Ibo 
sit 
m4 
‘a 


the party holding the position of influence acquires prop- 


ercy ne ecm sous poawalary advantage or benetit, 1n 
’ rs 
| 


? 


order to | TIN this equitable rule into operation. 
not in Ry, applicable where thre pate simply settles 
the estate and property of the grantor upon himself for 
fife,and after his death transmits it to /i7s own heirs-at-law.” 

In Whelan v. Whelan. Woodworth. J.. in delivering 


the opinion ot the COUrT, SaVs - 


Cab 


~] 
eee 


‘Whether undue influence has been used, is an infer- 
ence from the facts alleged and proved.” 

Miskly ‘gs appeal decided in the Supreme Court of Penn- 
sylvania in 1883, is another case very much in point. In 
that case it was held: 

“ Where a voluntary deed is made by a son to his 
father, the rule which requires one who stands in a rela- 
tion of trust and confidence to another, and who takes 
«a benefit from the deed of that other, to show, In order 
to sustain the deed when impeached, that it was not the 
result of undue influence,and that the grantee had com- 
petent means of forming an independent judgment, ap- 
plies.” 


P . P » . 
The evidence in that case in relation to the mental 
and bodily condition of the grantor, and the manner in 
which it was produced, was almost identical with that 
in this case. Judge Green, delivering the opinion of the 
court, refers to his condition in the following language: 

“he grantor being at the time (of making the deed ) 
and for many years previously, a man of grossly intem- 
perate habits,in an almost.constant state of intoxication, 
with mind and body greatly impaired and ‘entfeebled 
thereby.” He quotes from the opinion of Sharswood, 
©. J.,1n Jones’ Appeal, 39 Leg. Int., 52, as follows: “It 
is sufficient to invalidate any instrument by a person of 
weak intellect to show that the person in whose favor 
it is framed held a situation of confidence with respect 
to the maker of such instrument.” The person: taking 
the conveyance in that case claimed to be a wife al- 
though there was some question whether thre was a le- 
gal marriage. 

The case of Lyon v. Home, was a suit by Mrs Lyon to 
set aside deeds made by her tothe defendant on the 
ground of undue influence obtained over her by the 


means of spiritualism, in which both were believers. 


Atter deciding that where ral relation ot econtide nce exists 
between the grantor and grantee the burden is upon the 
latter to show that the transaction is fair and proper, 
the judge, delivering the opinion, says: 

“T will not narrow the rule by anv enumeration of the 
description of persons against whom it ought to be most 
treely exercised. ms ‘ . 7 
The relief stands upon a general principle applying. to 
all the variety of relations in which dominion may be 
exercised by One person Over ancther. ; F 
It may be the impulse of a mind misled by undue kind- 


o * he 


ss ne e } t L 7 
ness. If the court does not waten these trans- 
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actions witha ye Housy almost invincible, in a great majority 


of cases it will lend its assistence to fraud. ? . 

“In cases of forgery proof of ratification is important, 
but, in cases of undue influence it proves nothing—the 
same power which produces one produces the other— 
instead of removing the imputation, it is rather an ad- 
ditional evidence of it.” 

In Dent v. Bennett, a physician obtained a bond from 
his patient, 85 years old, to pay him £25,000 after death 
of the patient, expressed to be for Pasi kindness and 
medical attendance of the future. The Lord Chancellor 
Cottenham said: 

“Those who meddle with such transactions take upon 
themselves the whole proof that the thing is righteous. 

‘The reason for a contract instead of a will is obvious 

the one eould be changed the other not. 

“eThe relief ’ ——-Oe Sir S. Ronauly Says in his celebrated 
reply in Huguenin v. Basely, (from hearing which I re- 
ceived SO much pleasure that the recollection oft it has 
not been diminished by the lapse of more than 30 years) 


‘the relief stands upon a general principle applying to 
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No person who stands in the relation of a special CON 
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ndence to anot! 


> ‘ . ? in = oe ey , j a ae se 
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over his mind, ean accept any gift trom sueh person, 
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WITHOUT Ganver OF havine’ it set aside. The doctrine 

wtoanga + attarpnau ara relian? MARA Is a ] rard ar ) 
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[In Darlineton’s Appeal, Joshua Darlineton obtained 


Prom his wite.a voluntary Cconvevanee ot her mawen . 


land. After the deat! ot both. the heirs of the wite 


} - - ee oe } aes “1 . Bs thie D 7 
brouca bt this suit agvalnst the hers of the husband to set 


| hah] , used . ural] .« a ‘eanmnt 
It 18 probable as a Tact as Well as a legal presumptiou 

a | 4 } i a a . : . | ss yy: He . ® | 
that she (Mrs. Darlineton ) Knew the contents of the 
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deed. No act Was done Or adinitted to vitiate the ne- 
4 : y= | : ; 4 “4 ? de 
[1 seeins she Was not too lmbecile to 
fig . " , i ie ¥ > ‘ ] 1] dy ™ mi . 7 ; ’ 
make a Contract, put was duli of hearins. detective 1h) 3 
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speech, of infirm health, and mentally weak. 

The master Says that tonere is are evidence tht he (her 
husband ) exerted undue influence over his wife to induce 
: Without es ecially 


noting the inferences of the master, it is enough that 


her to eonvey the land. 


here 1s no «uffirmative evidence that it was the purpose of 

that woman. free.from her husband’s undue influence. to 
vive him the land.” | 

In Boyd v. De La Montaynie, a husbaud induced his 

Wife to assign to him a lease which was her property, 

under the erroneous impression that if she did not it was 

supposed she was liable. Suit brought by her executrix 

against the husband to set aside the transfer. Church, 

C.J : “It is not found that the defendant acted with 

¢ fraudulent intent im procuring the transfer, but [ do not 


t 


understand that this is necessary to be shown in this 
class of cases. A court of equity will interpose its juris- 
diction to set aside instruments between persons occupy- 
ing relations in which one party may naturally exercise 


¥ a % 


an influence over the conduct of another. 

When this relation exists, the person obtaining the 
benefit must show, by the clearest evidence, that the gift 
was freely and deliberately made, and the transaction 
fair and proper. Story says: ‘Hence, the law, with a 


wise providence, not only watches over al the transac 
tions of parties in this predicament, but it often inter- 
poses to declare transactions void. which, between other 
persons, would not be held objectionable.” Sto. Eq. 
Jur., § slo. 

In Couts v. Ackworth, the court says: “The party 
taking a benefit under a voluntary settlement or gift. 
containing ho power of revocation, has thrown upon him 
the burden of proving that there was no deception or 
undue influence. In such cases it is the duty of the so- 
licitor to insist upon the insertion of- a power of revo- 
enution.”’ 

[t seems that the present case furnishes much stronger 
reasons for the interposition ot the eourt than any ot 
those cited. 

A. COOK. 
C. COLE, 
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Z THE BOARD LIQUIDATION OF CITY DEBT OF NEW ORLEANS 


} Cc GheP> ORs awd ry \] . : 9 lars ] ’ , 
pany the sum of $00,262.17. that on or about the 2o7Tth day O} 


~ Te We ssran fsam th , 4 ty fF o4] 
June LSS5. vour petitioner received from the registry of the. court 
) 6 J 3 ee rie 
the sum of $5,263.65, being th amount of bonus paid into 
, 1] "ip Smear, ot ft Nest ‘44 ace 
3S the sald registry by the Canal and Clalborne street Ra lroad 


) 
Company, and also upon ee ee 
of June, 188, by sale o io] tl 
ect the bon neree b pae | 
future. realized the further sum aA : 
te teen St Geka soctes Soak Gn caries 
of the court, on the 8 day of July, IS85, the sum of $666.55, being 
the amount paid into the said registry by the Orleans Railroad 
pany for the bonus due by 1t. 
at out of this sum your petitioner has paid to the clerk and 
marshal/ the sum of $659.70 dollars as costs, and that the jude- 
ment of your petitioner, which amounts, as aforesaid, to $121,697.18 
with five per cent. interest from t 
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paid, and the sum of $185.25 dol 
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‘ j +f cy C . 
1e 3d day of March, LSS 2, unt 
erks’ costs, and $476.45 
)? vat oar ; { ‘2 
dollars, marshal S costs, are entitled to the credits afore sald. LO W 


1] > RES | > He | 5 ao oe 1225 
the sum ofl S92.856.29 on the 25d of \ AV, LOOO 


lia rsS. ¢* 


a 


on the 27th day of June, 1885, and the sum 
dav of July, 1885, leaving the amount how due to your petitioner, 
principal and interest, as follows: Seventy-six thousand one hun- 
dred and ninety-four 382, dollars ($76,194.62), wit 


} ; 
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cent. per annum from July 8th, 1885, until paid 

That your petitioner having compiied with all the provisions of 
the said contract of compromise above set forth is entitled to have 
and receive from the Board of Liquidation of the City Debt, a corpo: 
ration organized under and by virtue of the provisions of act loo of 
the acts of 1880, and a citizen of this State, the balance due upon 
his judgment as provided in said act of compromise. Your peti 


tioner avers that under and DV virtue of the Provisions of act 


{ FJ &dey 4 = ° ‘ \ } i j : . ] ] pees ;* 1 ‘ 
| 153 of the acts of 1880, and under and by virtue of the pro- 


ao a if 
’ : 7 
Cause be prepared the bonds of the city of New Orl ls, SI@PHeA DY 
tne mayor and treasurer of the city of New Orleans, countersigned 
“Ta eS e + 3 Bt 2 i ee TPR ( Sat ae or } 
bv the pctaninctlen of the said citv, dated June Ist, ISS4, and made 


Siac 1) hity years from said date Or sooner, ul the O 


‘8 


C bearing interest at the rate of five per cent. per annum from 
the {ee of said bonds, payable semi-annual 


December of each vear, and the interest thereon to be represented 


i i 
DY 100 coupons se Seamed to onct hond. the said bonds and the 
said interest COUpOns annexed » be issued for such SUIS as May ay 


dee med most convent nt by the * pl of Liquidators, payable at such 


Jeary - pla gre es : . a 
piace Ol piaces aS May ve designated in tne | 
of the United States, and that it is their further duty, after causing 


the si 1d bond to be sat pared, to de liver the ; Sdthe to your pr titionel 
to the amount and extent of the unpaid portion of his judgment 


aforesaid. 
Your petitioner avers that, notwithstanding the premises, this peti- 


‘ATES 


S17 


INITED 


I 


4 


THE 


VS. 


i 


- 
- 
- 
_ 
er 
— 
~ ~ 
ae ~ 
oo — 
—" 
e+e — 


~ 
oF 
papel 
out 
—  _ 
one 
pu 
ame 
—~ 
a 
~— 
~ 
ame 
rr 
ee 
-~ 
Jw 


a 


Ping 


nown to them 


; 


~~ 
?- - 8 ~ 
! wend “ 
gut ae we 
— a 
_ — 
— —_ 
* 
~_— 
~— 
— “i 
—— 
~~ ’ 
— 
a ~ 
od 
- ~ uae 
—) > 
a 
y 


pee ~ 
omens -— 
—~ 
aa ee wee 
twee ~ 
pe _ 
— 
_—" 
—— oe 
— 
a ow part 
~~ _ 
—~ - 
—_ wath — 
— 
pees pet 
e 
wee f 
- ~_~< 
y 
~< 
~~ 
— 
ow f 
* ed b ; 
~~ + po 
4 — 
f a 
des ro 
-— — ~—_— 
—_ 
ae a 
— — 
a! = . 
— — 
— + — 
~ re" 
—— 
hod — 
—_ ~ a 
ee : 
— f 
f 
‘ pd et 
“ —~ 
~~ — “ 
- ~ 
> a 
_ 
~—— — e 
: > 
— — 
~_— e ~~ 
4 Ceeeeeieeeadl ow 
~~ — 
—— a ~— 
——) - — 
. 
» pom 
— —_ poe 
— } 
~ 
._— 
— 
Sm 
od 
Poe 
cot 
— 
ad 
— 
) — _ 
~—/ os 


nt poweend 
—_ — 
— i 
Semel a 
— 
_ 
— — 
oe 
—_ — 
~_. ow 


f 
Coat — 
a oe 
= wee 
oud oe 
r 2 
—_ 


nl 
> 
a 
— a 
= 7 
aa 
~— 
— 
oa - 

_— nee 
— _ 
ares - 
hl «8 

el 
~ ~ 
ane 

ors 
j — 
oe 

aoe 

a _ 

~~ 

+ pane 

nt - 
a ~ 
— 
ce all 
noe 
— 
— soul 
— "— 
— 
oe) 

— 

‘ ~ 

- ~~ 

— ——— 
— 

~~ 
— — 
— — 

—" 
ao 1? 
— 
— 
— 
aust we 

as 7 

ee i" 


pt pee 
> ee 
a eae — 
| eed ‘in— ome 
pment noe 
me — 
— 
a ow 
~~ 
—/ po 


“ 
"Baines , 
mo et 
4 Som oe 
_ 
~F ~ 
——_ pd 
— 
a — 
~— 
wn ow 
aw “ J 
ow — . 
a. 
@ 
~ ed 
a - 
od ~~ = 
= -~ _ 
a eed 
- 4 
- , » canned 
~ — ~~ 
wo nad 
— 
—_ od 
— 
—~ ~ 
+ 
ed 
oq — 
rome aad 
— 
oy 
P<; ~ 
a ~~ 
mo 
— 
eo 
_" 
_ — 
. me. 
rane 
es 
=. — 
f on oni 
~ 
non 
o | 
- ee 
el 
a 
° ~ — 
we ‘oe 
— 
— a} a 
~ 
— ~- 
— | 
~ » eed 
— 
— 
— 
~ a 
ee — 
— 
- 
dome ’ - 
. . 'o 
* - 
oy “ 
~ — 
_ = 
~~ 
— wale 
Soe _ a 
aw? ~ ee 
av ~ 
_—. - 
- a 
_ ~~ “al 
—_ —~— 
— a =o 
as 
aa - —— 
“ene ~ 
« ~~ 
‘ -~ “ 
ee pr — 
~ — 
— 
~— 
. Yea 
= ~~ me 
~ 
coe —_ 
we —_ 
a a" 
pene — 
e —— 
a 
ow te 
© Bae a9 
* - —~ 
+4 a ow 
— 
“ — 
— . a5 
’ o> Vie 
~~ - 
— 
——— 
— > ue 
_ 
bund ed 
— * 
e et oat 
_e oy 


A 


a) band 
_ ‘ 
and 
— a 
re peed = 
ae _ 
wm oot =D 
—< — 
hd > 
> oy WN 
— :- — 
eo “ _ 
ow ~~ - 
— aa tat 
tee = 
ro) oe 
od 
— 
— 
— of 
mee — 
= - — 
~ \ ad 
—« 
~— aah 
™- ame ~ 
pene 
—_ ena 
—< | aoe 
-_— Guam 
~ 
pouaet 
—— 
~ a 
~ —_—_ 
as P | [med 
7 ” —_— 
—_ " 
— dead * 
~L ~~ 
a= 
9 me 
- 
~~ _ moan 
“ _—" - 
~~ a . 
—— — 
wana ~~ '_—e 
~- ay 
> “ 
~ 
— > wee 
 peeoed 
«7 f oe 
— - 
ps ~ 
ae ~ ai 
ow + 
f — 
~— 
"f ——— = 
- 
° = 7 
_ aw gol 
std —— nel 
> - 
wane 
—~ 
re 
» — 
~ - 
a — — 
oe ‘ 
. jt el 
~~ —_—< 
—_~ = a) 
ow —_ ~ 
_— —_ 
~ > 
ee ee 
—_ . 
ann. ——— meee) 
—— ae ~~ 
° at ow 
~ _ 
— 
—, > 
— ~ 
— 
J a | 


—— 
a 
om 
panne o 
7 tld 
~ at 
~ “—— 
ay 
_ 
> el — 
" — 
—" 
— _ 
' 
ae a 
— -” 
a ~ 
at ane 
— 
a 
—— — if 
ae “st 
ny oat 
won 
Pd 
— ’ 
- 
~ 
te “ 
~ a 
on od 
~_e 
oe 
e owed 
oe 
cee 
re © 
— x { 
— 
aes 
7 
went 
— 


~~ dun? 
~ os — F 
— ow 
~ 
—— 
” 
= j 
~ 
. 
on — 
— _ 
— 
_) 
aNd 
——— 
~ 
pod 
ad 
* ~ 
— 
“ — 
— 
— 
—_ 
- 
ow 
* 
eee 
= ~< 
- 
_—— 
a) 
om </ 
a 
—— 
. 
> ’ 
- — 
7. 
* ~ 
— “ 
—_ ~~ 
ow — 
ai a 
J 
f onme 
> 
. oe 
ue ow 
— 
= oe] 
a a 
ae 
— peed 
— ae 
. 
a ol 
a = 
_— — 
| 
ae 
—_ - 
Paws nied rm 
—) f 
— ~ : 
~— 
dl oe 
. . 
- _ 
— -~ ame | 
— ~ 
“ _ 
— ~— ~ 
— os 
_ ’ 
= —, 
— 
— 
aS 
« — 
a — + 
pmme 
eer gual 
x) s - 
¢ pod i 
4 a} 
— “ 
ee ae 
o ~— 
- —o 
s — 
— _ ~~ 
_— 
~~ 
~~ 
. 
sane 
_ 
, ~ 
f —_— 
_ 
—— pond 
. 
— ‘ann 
© 
a) ™ may 
“ww ~ 
— - 
: — 
_ 
a a) 
~— 
— a 
ey 
wy ow 
—~ SE eee 


nswer 


$} 
chi 


j nee a 
—— 
cee ys 
“ ~ 
” 
~~ 
se 
pomamee 
ra | 
. 
a “5 
j . 
“~. 
4 ~ 
poole @ 
-- — 
ow ~ ~~, 
nos oo 
_— 
~~ 
me te 
ao t 
of 
* 
> f r ° 
a r . 
-~— ~ a 4 
~~ f won ont 
ae i 
oan ‘ sn al 
won = wae 
° cee ne 
~~ —_ ee] 
ont 
- ~ wa 
— 4 
ry on ree 
. , an 
— soe 
an nee 
| 
_ — ° 
Ya . 
~- 
a. ee 
~ perenne 
acca 
— > 
— ——_— 
. . 
oa | a, 
“ Y rat 
—" — eee 4 
a" nd 
a 
— ee 
= — 
> — 
r 
4 2 =~ 
ae 
~ f quel 
aos ~ 
a 
~~ 
éanan en 
- 
S 
a 4 
ow — 
— 
~~ 
la 
~ 
— 
—— 
ay 
a 
ow 
,—_—_ 
~ 
~ 
- 
nd 
—_ 
7 
— 
aw 
~~ ow 
—" 
eee 
os = 
oy 
nm 
oo 
~ a. 
— — 
we 
— — 
roe 
os 
ene > 
_— —_ 
ou’ _ 
— 
—_ a) 
- as 
~~ > 
~~ am 
— 
—— P- 
ee 
= —: a 
oe 
— ow 
sad ow am. 
— ~ [ 
-~ 
’ - ° 
cant 4S a 
—_ jun sae 
a 
ee 
—~ 
oes <w 
ow 
~< 
te 
ae 
~ 
we 
‘— 
ap —_ 
ee! ow 
~ 2 


peared 


LD 
arrar. who. bel 


4 


’ 
‘ 


ume and 


* 
4 


lly ¢ 


? 
k 


ji" 


‘ 
c 


Le 


t,] 
10 1S how 


Ohe of 


ittorneys ol 


i al 


wi 


. 


re petition 


Lboy 


é 
< 


4 THE BOARD LIQUIDATION OF CITY DEBT OF NEW ORLEANS 
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facts and allegations contained therein are true and correct to the 


best of his knowledge and belief. 


(Signed) EDGAR H. FARRAR. 


a 
— 
* 4 
S 
om 


sworn to and subseribed before mie, this 3d day of Ju 
(Signed) JOS. MAILLE, 
Not. Pub. 


( onsidering the petition and athidavit, let an alternative writ of 
: } 4] - rad tar 1 ‘etinry n ay 
Mandamus as therein prayed for Issue, returnable on the — day of 


Che. dareaia ‘a ralat ‘a ] Al lant’ Interv nar hh , yw WwaATvA 
if UNaersignea reiravor alid Geiecnadants TbverPVeNOFr HNerevodv Waly’ 


trial by jury and subinit this cause to the court for adjudication. 
ae te Stipe, Kasai 
(olgned ) Mt. H. FARRAR 

. A fi Lit (10% 


LEOVY & LEOVY. anp 
SOP. BLAIR. ED; WHITE. 
Attys for Intervenor. 
Service of this petition Is accepted: eitation and issuanee of. al- 


i ce - aaa “ } . * “ a. Bae 
ternative writ of Mandamus Is walve Lg 
7 ; ‘ H  s. a | ae B 
(Signed ) H. J, MILLER. 


It is agreed that the Sun Mutual Insurance Company shall join 
in this cause to aid the Board of Liquidation in asserting the uncon- 
stitutionality of act 67 of 1884. 

lt is further admitted and agreed that the averments of said peti- 
tion as to the ownership of bonds issued under act Of | f 1882 are 
true. 

(Signed) K. H. FARRAR. 


Att'y Judah Hart. 
S Answer. Filed July >). ISS5. 
United States Circuit Court, Eastern District of Louisiana. 


UnriTeD States ex rel. Judah Hart ) 
BoARD OF LIQUIDATION OF pag 


— 
oon 
— 
te 
ns 
— 
ont 
a 
— 
ge 
— 
ww 
~ 
Se 
~ 
— 
4 
a 


ee thn Bans f" eaeee cs : 
Now comes the Board of Liquidation, charged with the bonded 
: ‘ . ° . * 4 ° ; . . 

debt ol New Orleans and 1ts liquidation. under the Acts of] the ijeCo- 


islature of Louisiana, No. 133 of 1880, No. 580 of 1882. No. 58 of 
1882, which acts are specially referred to for further explanation 
and greater certainty, and for answer to the petition of the relator 
answers and says: 

hat the defendant believes to be true that the relator recovered 


Ud 


ol 


VS. THE UNITED STATES EX REL. JUDAH HART. e) 


judgment and issued his fi fa thereon; that thereon there was a con- 
test, judgment, and writ of error taken by the city of New Orleans 
as stated in relator’s petition. The defendant also believes and ad- 
mits that there were proceedings had for a compromise of relator’s 
judement, as stated in the petition, but as to the amounts derived 
and credits in said judgment relator has no knowledge. 

This respondent 1 further shows that the act es 58 of 1882 of the 
Legislature of Louisiana, entitled An ‘aet tO § uthorize the city to 
renew and extend payment of her bonds outstanding, ete.-—— 

‘There Was dedicated ana pledged LO the bondhold ers who aAcee pte " 
that act ‘ee property of the city of New Orleans not dedicated t 

public use, expressed in the Ist sect of the act, and 
g previous le eislation ; that is, in the 5th section of act No. 

of 1880, and there was also pledged and dedicates 
bondholders for payment of their bonds the surplus of the premium 
bond tax levied under the act No. 51 of 1876 to adjust, regulate, 
provide | for the bonded debt of tl » elty, ete., and said pledge : 
dedication. appears in the 7th section of said aet of 1882. 

This respondent further shows that said act was accepted, and 
bonds to cn amount of five millions of dollars were exchanged and 
funded into the bonds authorized to be exchanged and issued under 
said act of 1882 and are now outstanding and unpaid; that the 
property and taxes thus pledged constitute part of, and an essential 
part of, the arsine made by law for chia payment of said bonds 
and of the nterest thereon : ha the taxes levied to pay the interest 
on the ees IS speci fied in he oth section of the act, and the 
pledged assets and taxes specified in the 6th and 7th sections COl- 
stitute the provisions for the interest of the bonds in a sinking fund, 
and is used as to provide { for the 1 interest thereon. 

And respondent shows that all said taxes, surplus of premiun 
be nd tax, a nd assets SO pledge | | AY { he act of LSS2 are hecessary LO 
pay and provide for the princip al and interest upon said bonds; that 
each, and all these provisions constituted the contract between the 
it New Orleans, and the act itself declares in express terms in 
the 10th section, which respondent is enjoined by the act to carry 
out and enforce. | 

And this defendant further shows that Berar to the said act of 
LSS2 the act No. 31 of IS76 had dedi cated the e1 tire prem ium bond 
tax to the bond issued under that act; that Laieds to the extent of 
twelve millions of dollars were 4 ed and exchanged for that 

amount of the then out: stand yr bonds of the city, the hold- 
10 ers thus exchanging thei r bonds, relying on the provisions 

in said act of 1576, constituting the contract between the city 
and the bondholders, and declared a contract by the express terms 
of that act. 

This defendant shows that the fifteen millions of bonds issued 
under the said acts of 1876 & 1858S are now outstanding and unpaid, 
dependent upon the provisions aforesaid made for their payment, 
and upon the faithful application and enforcement of said provisions 
by this Board, the defendant herein, and that by and through said 
provisions and their enforcement the credit of the city on its bonded 
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VS. THE UNITED STATES EX REL. JUDAH HART. 7 


Intervention of the SUN Mutal Insurance Co. filed July 30th. LSSo5.- 
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of New Orleans. 
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eithie a extended hy 
cordance with and in reliance 
the acts of the General Assembly ot 
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pera 
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4 } pelated 
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tiff herein 1s era 


than $30,000, which 
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Se ee eS / a — a 
Petitionel cl i jntervenol 


ISS2 makes certain Drovislo 
Interest of the bonds exten 
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sald acts piedges and d 
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the C1U\ New Orleans for tj 
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sively for the payvimnent of the extended 
bonds of the character owned by interven: his Sal aC 4 .o5 of 
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Petitioner and intervenor avers that No. 67 of 1884 
pairs the obligation of this contract contained in said act No. 58 of 


Po RE TS RT AB BACON SENNA AT EEE eh ct tema Ne 
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1882, and seeks to divert the funds and revenues pledged by the said 
act of 1882 from the purposes to which t the if ha ay by said act, 
14 been iInviolably « lediecated, and directs the sal id Be Liqui- 
dation to apply t these same funds and resources « ieclncinde 
to the payments of the principal and interest of the bonds, the issu- 
ance of which is provided for in said act No. 67 of 1884. 
That said act No. 67 of 1884 is violative of section 10, article 1, of 
the Constitution of the United States, and is unconstitutional, null, 
and void. 


Wherefore this intervenor prays that this honorable court grant 
it leave to intervene herein and join the defendant, and further prays 
that sald act No. G7 of 1SS4 be declared unconstituti Olé il, and that 
the demand oO] relator he rein be rejected with Costs : oF, 1 event 
that I< lator be deelared LO have any rights enforceable under ana by 
virtue of said act No. 67 of 1884, intervenor prays that its contract 
rights under acts No. 31 of 1516 and No. 58 of 1882 be prot ‘ted, 

judgment be rendered herein denying the right of sik: 
tilt tO an order directing the sal d Board of Liquidation, defendant, 
to alter the destination of the debt and interest tax and other funds 
ues pledged by said act No. 58 of 1882, and to employ 


} 
and revel ) 
them for ot 


ler purposes than those to which by said act of 1882 they 
were directs «| to ay appli d. 
further prays for costs and general relief, &e. 
(“Sioned ”) LEOVY & LEOVY, 
5. ©. BLAIR. 
WHITE & SAUNDERS 
Att’ ys jor [nt rvuenors. 


(JP de) 
L. sp nn of intervention be filed. 
Sig ALECK BOARMAN, Judg 
1D ~T : rvention and citation thereon Is Wwalve d, 
and consent is given that the said Sun Mutual I sural 
Company shall |! | i} this cause to aid the Board ot Liqt ation 
In asserting the unconstitutionality of. act 67 of L884. 


{tis further admitted and agreed that the averments of said pe- 
tition as to the ownership of bonds cad under act 58 of 1882 and 
of “premium bonds” are true. | | 
(Sioned) KH. H. FARRAR, 
Att'y for Relator. 
EK. ¥ A RUTTSCHNITT, 
H’Y MILLER, | 
sr ys for Board of Lig. 
Answer to the Intervention of the Sun Mutual Ins. Co. Filed July 5SOth, 


1SS5. 
United States Circuit Court, Eastern: District of Louisiana. 
UNITED STaTEs ex rel. Judah Hart : 


US. 


» No. 11090. 
BoarD OF LIQUIDATION OF THE City Depsr et als. } 


Now comes Judah Hart, and for answer to the intervention of 


'DAH HART. 9 


the Sun Mutual Insurance | rs and says: That the act No. 67 
of 1554 1s valid and: constit nal 
\V . ] 17 ; : : . i. 
Wioererre Ne prays that & n) vention mav be rejected wit h 
COStLS. 
‘sea, Sake E. H. FARRAR, 


# 
A (4 Ke 


) 
; ae N Be 
Atty’s Judah Hart. 


2 4 : j i ] ‘> ‘ 7 ) on 
16 £2 ¥s i [yn ( / f jf / SUL. ISSDS. 
¥ ™ j : P hy i ; i . mx. ~ > 
United states Gircult Coul i ste] District O} Louisiana. 
| : : ¢ — | : 
UNITED STATES rel. Judah Hart 
NS No. 11090. 
> . : : ‘ . ‘ : } 
BOARD ‘) L1Q [DATION O] CH 17 VEBI et als 


or answer to the pe 


T y antmN |> on RS REPRE es CRRY ee Pee ae 
Now comes the board of Liquidation, and 1 
i 


tie veal ge ; ; aa , : Cag 
tion OF Imtervention It answers and savs: hat it has set forth in 
: ‘ ‘ 1 f a {° +. ¢ +y ~ a i ] > . le + ] 
ts ahbswer Its reasons for not issuing the bonds the relator demands 
anad to that answel L rere) adhd WMAaKes It part hereof. 
(Signed) ’Y¥ C. MILLER 
FO1O nl (i ) ie } ( \ 4 d ADV, 
os . . ; , 
Att y jor Board of nq. 
— j > } j ‘ p F : * T>* } } y \ = r, * 7 v*7 } 7 
iv Defendant Sa Intervenor S Hilt OF Lweeption No. 8 Filed Jul, 
2fF) 1QRF 
i , 
Y ; | \, + . i T, ry ‘ a + —- ’ ' 
{ hited otal | cuit Court, J S| Vyistrict ol Louisiana 
| a CO T. : 
UNITED STATES ¢ Judan rlart ) 
i> Lap: Ga Dit j \ \ } 
I> j AT ! 
9] I xc | \ j 
j> i : | F ] j ] a. pe : 1 
pe 1b remem bei Ci 8 n tne ti i OF THIS Cast the cle iendant 1n- 
ya ! ee c° ] 
tervenol Cll) FTeQgues Lilt uUage, WilO LAG found the facts to be 
j } | eh } } | un j } } | ‘4 : f° } , 
as  « on i i Lj ela iy) » Oli i 15% i] t piVUid aAsS ra | Mattel Ui ict \ 6 
] | | > a ba ‘ | | iv 4 } , ie . : . . . ‘ " 
Lbat the reiator was Not ented to nandamus airecting the 1ssu- 
eC 4] ] eee : le Me, Se aye 7. er) Spe c 
ance of the bonds as prayed for, Which HmMNalwig the judge reiused to 
I t | und th: . f 1884 relied by the 
Mla Ke Ol) tf round thal rif acl QO] ere upon YY Lie 
P ; ieee 0 Be ew - ne ee . 
reiator, WaS a Vallad ana QUStItTUbIONal act, and did not pall the 
‘7 ath ; - : _ | t | oe : v . rf . 
opigation OF Intervenors contrat spite the statement of facts 
1 ) ] é ] } ‘ , f° : ? , 
(MIScioOsed DV tire Li noIss] na s Cement or Tacts found by the 
7 ! ryN ; , ] | | ss 5 | ] ee ? ’ + 
PULL | oO VW Clk PULSE bLii@ WNtervenor and the detendant excepted, 
and tendadered tnis tHoell eae S95 SA ption Open court, altel due 
° | | . . - 
1" ading of Li SAMe ANC SUDITHISSION to Opposite counsel, which Was 
} i ae: ERE ES, ee e <5. ae oe 
sloned by) thie hace 1h order to test the verity of its contents. 
; 4 4 t a 4 - 3 > Tr 
(o1o7ned ) LLECK BOARMAN, Judae. 
: i 1123 
fe ait) 
pe RP NT CARY AES ay a ddimimtmimimiimndeen Guetta metas RAE I A Gag SSO EET yee 
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18 Def ndant’s “4% Int PVE nor ’s Bill of Exception No. A liled July 
30. 1885. 


United States Circuit Court, Eastern District of Louisiana. 


[Inirep Srartres ex rel. Judah Hart 
vs. -No. 11090. 


BoARD OF LIQUIDATION. } 
Bill of Exception No. 2. 3 ae & 
Be it remembered that on the trial of tl 


his ease the judge, havi 
er - ¢ 1: ee Tn PE ae 
found the state of facts diselosed in the admission made by all 

. : . } } ° 
he defendant and the in- 


, ? | a ss . » = } ° } P Q 
ervenor to coneiude, as a matter ol law. from said admitted state of 


facts. that the relator was not entitled to a decree directing the issu- 
anee of the man damus authorizing the board ee. he CILY debt 


fund to the pr yment of said bonds, as prayed tor by the relator. 
evell “6 sanie Were ordered to be a seater ul nder the state of 
facts 1 ind, the entire elt ty debt ful 1c Wi pledged to the payment of 
the aed debt, and therefore the tie rsion thereof to the relator 
for bonds claimed by him would toa, the obhi gation of the con- 
tract of intervenor: ragser finding t law the judge refused to make, 


e/ 
. | 


on the ground that the intervenor was not entitled, under his con- 

4 . . i v j ] 2 ' te eer es . 2 ' t : 

tract, to the sald CLS debt eaten Dut that the Same, unde the acl ol 
° , 7 . } . u 

LSS4. Was applicable LO the bonds claimed by the relator: LO which 


ruling the intervenor and the megane excepted, and tendered “—r 
thi reir bill of « xception Ih open court the rupee ot Opposit 
counsel, which was signed by the judge order to test the verity of 
its contents. , 
(Signed) ALECK BOARMA N, Judge. 
19 Dr fendant’s a Int rvenor’s Bill of Kuceptions No. 9 Filed July 
530. TSS5. 
United States Circuit Court, Eastern District of Louisiana. 
UNITED SraTes ex rel Judah Hart ) 
Ns. . No. 11090. 
BOARD OF LIQUIDATION. 
Bill of Mxceptirn No. 3. 
Be it remembered that on the trial of this case the judge having 
found the facts to be as admitted by the parties oad stated in the a 


. the record. the defendant & intervenor 
,as a matter of law, that the surplus of 
the drawn premium bonds was dedicated entirely to the bonus of 
the intervenor. and, ther tore, that the provision of the act of 1884 
was unconstitutional, null, and void, because it impaired the obli- 
gation of — rvenor’s contract, which ruling of law, under the agreed 
state of f the court refused to make, on the ground that the in- 
nets eta was ‘not exclusive ly entitle pte to the surplus of the premium 
bond tax, but that same, under act of 1884, was applicable and could 


©) ] ry 1 y } | $i. if 14 YRVe . 
Ad miss Oli OL TaCtS ound |] 


t © . 
' + . 
req suested the lds e to nne 


” 


VS. THE UNITED STATES EX REL. JUDAH HART. 1] 


be applied to the bonds provided for in said act. To which ruling 


the ieee and the defe ndant excepted, and tenderd this their 
bill of exception In open court, in the presence of the Op posite Coun- 


sel, which was signed by the judge in order to attest the verity of 


its contents 
(Signe d) ALECK BOARMAN, Judge. 
20) lite rove nor’s Bill of Haception No. 4. riled July oO, LSS). 
United States Cireuit Court, Eastern District of Louisiana. 


UNITED STATES ex vel Judah Hart ) 
vs. No. 11090. 
BoARD OF LIQUIDATION. } 


Bill of Exception No. 4. 


Be it remembered that on the trial of this case, the court having 
found the lac 7 to be as stated in the admission of facts found In the 
record, the ervenor request ted the court to find, as a matter of law, 
that the tim premium bonds held by the city and not already is- 
sued in exchange for outstanding bonds, constitute a part and parcel 
of the surplus of the premium bond tax, and that the said surplus 
so constituted was e ‘xclusively dedicated to the bonded debt of said 
city, exclusive of the bonds claimed by the relator, which ruling the 
judge refused to make, on the ground that said drawn premium 
bonds, although a part of the surplus, were not exclusively dedi- 
cated to the bonds of intervenors, but were also, under the act of 
1884, applicable to the bonds provided in said act and claimed by 
ator herein. ‘To which ruling ee 
and tendered this his bill of exception in a er submis- 
sion to opposite counsel, which was signed by the judge in order to 
attest the verity of its contents. 


(Signed) ALECK BOARMAN, Judge. 
yA , : Findings of Kaet & Judgment. Filed July SOth, 1885. 


United States Circuit Court, Eastern District of Louisiana. 


STATE ex. rel. Judal . Hart ) 
. NO, —, 


BoARD OF LIQUIDATION OF THE City DEBT. 


In this cause, nis Oy RENE ee: ta: Fie -cHTs On aoe petition, ans- 
swer, petition of intervention of the Sun Mutual Insuranee Company 
and answers thereto, and upon the written admissions and affidavits 
in the record, a jury having been wi — In writing, as per waiver 
of record herein, the court finds the facts as follows: 

That on the third day of March, 1882, in the suit styled Judah 
Ilart vs. The City of New Orleans, No. 9662 of the docket of this 
honorable court, relator recovered a verdict and judgment at law 
against the City of New Orleans, a municipal corporation, organized 
under the laws of the State of Louisiana and a citizen of said State, 


) 
i 
for the sum of $121,697.18, with five per cent. per annum interest 
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ba VS. THE UNITED STATES EX REL. JUDAH HART. LS 


Premium bonds bought in and by the city and with 
funds arisIng from the sale of path ti franchises 


. | 


Mil OIG DY Net 20k ce en OER 


fo ae Cn See te ene a ae eee chee ce | ee 


. at at ae 5 


( ri } 9 | ° ) ; . 
8th. That the premium bond tax levied d'tring 


the Vear L880 Was haya Soe ant ti di te $ aS IOOD 155 YY} 
ray ' ? } } ~ 
i} the tax collected to date for said year was 466 Oo IoD 
7 ¢ ry} ; i 2crt " ‘ 
4 rh: hone — carrying out the 
° } } ’ 1 < +) a ] es, 
premiul bond plal for 1585. 1f the said 
q . } . . a4 ; : > CS) — 
plan were carried out in its Integrity, was cuit 652,720 OO 
= ‘oh | t | y? 1 ] +n »y*s> ; yyy } Pram?) ’ <6 1c] levy t | 
hat the premium DOndS, LMbeVrest, alla pore mMiumMs pale Gul no 1 
vear 1883: were as follows: 
pc aaah and premiums outstanding $319.366 00 
) . } ] ad ee ] Pe aaa os ‘ oe) 
Am’t of drawn bonds bought and held by tne citv— 139.224 OO 
9 Qe ° 4 ] } } j : Cyc) ’ , 
Am’t of unissued bonds represented by the city —--- 2294 160 00 
- wise | 
TSE SEE CRO GT yo ein lad Se ee eae ~? si sec amie aaa S6O82,700 OO 
9th. Premium bond tax levied for 1884 _-_- -__- $573,144 O07 
Collected LO oy Sk a : ; ave IPQ T55 17 
A requ 11? bond } | ISS T0838 JH Of 
mount required per premium bona p {VoO,{0U UU 
» . . } . ; , 
Premium bonds paid GUPINE LSS4: 
oa honds out of: nding Seats o oo aoe 346.836 OOD 
: v ’ | ' ? ? } 
in sented by drawn bonds bought by. the city or 
held ly her eS aN ia ek Car ; . in 121 924 OU 
Drawn bonds unissued and represented by the city 234.990 OO 
} ry 4 } ' ; x 
LOth Phat the entire amount ol ‘x )} 
( rs ° | an i Ps aw i 
LO) 1Si9 LO Wi iO] the Vea;4rs LO io Lod ¢ Lit LS . 
: ] } } 7? ° 
received to date by the Board of | quidation, amounts 
TES eee aes : iS.S41 63 
a ; ' 
ZO And that no other revenue f1 back taxes prior to 18/9 
} a 1] " 4) 1 | : 
oe COLNE into the hands OF th Salad Board 
. ' . : | . ;, — 
llth. That the coupon tax, other than premium 
: rs i 
es ye ae ed to date for the vear 1883. amounted 
oS ORT eee Ramee one SEY EY AOE fo Rete . BSS 30D.055 OF 
That ae ib] ; lnaid in #] rraar 1222 
nat the cou Ipons paya eand paid In the year 15006 
ON eS eae eae Re RS EOS RR Ree een pee 495.029 TO 
Pe eee natch cee aes ) ; be ae S160.994. 69 
ry ° ‘(yy . } s . mee . — : . cy ; ] ' 
Phat this gir igh niadaiet paid by money remaining in the debt 
nt D nse mys cArmniWmM$ | \» . ] 
und pri neipal lly, conhseqd uel) O}) Graw ti Prema bonds represented 
r hel 3 DY the eity. 
ry > | 7 } hs 4 i : : »>c) 
That the comp tax collected to date forthe vea 1SS4 
W: eee RF EIT WEIS OS EOE ON AC OS RO . S45 ee oo 
eau pay: ab le i n the year LSS4 fae 496,029 70 
i > ERS eae ee ere SEE Sr FOR a AO EERE Tee nr ile ee eT BOO .d ¢ a ¥e 
Ditference 366,874 32 
LE ORS IE REIN 8 NU A ONAL F A ate At Eee Men D ie ee « te et tee 
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Which difference was erry es gern money due to drawn premium 
bonds represented or held ba a 

12th, ‘That the sum required t carry out in its integrity the pre- 
nium bond plan, conside a at the bonds as issued and in the 
ands of other ala een Ge ol ai New Oda never, 
except for the years 1876 and 1877, been produced by the premium 


The premium bond plan required for the year 1880 $682,704 OO 
The total 6 mill premium bond tax levied in 1885- 069,459 OO 

RNIN i cas sa cee ae ea $117,299 00 
A a giro pate | plan required for 1554. .5 6 ee $703,750 OO 
Hive lid] .x ra vied in-1SS4 i a ee lata ee ee 575.144 OU 

NN i es eas $150,606 OO 
26 The deficit in 1883 and 1884 did not become apparent, be- 


cause of the fact that the funds corresponding to t the drawn 
premium bonds held by the city remained in the hands of the city 
| ; A 
and had not to be paid out. 


15th. Total yearly interest on bonds other than pre- 


Ce eae INET, Reg Slap eet OAL aA BO fn ey Se eae S$496.029 OO 
Lxrionded unaer act oo Ul tobe... 168.294 O00 
Total yearly interest on certific: ite ten-year bonds. 115,680 OO 

I St eee ee cle ee oe re $780,003 O00 


l4th. That the amount furnished by the premium bond tax was 
hever adequate, except for the years 1876 and 1877, to carry out the 
remium bond plan if all the premium bonds had been issued; 


hence the surplus of the premium bond plan represents no surplus 
ta xX over and above the amount required to carry out the plan in its 
integrity and thus pay the outstanding premium bonds and the 


sum or sums which accrue to the city as the holder or representa- 
tive of drawn premium bonds, either not issued or bought In by 
her. if aor pi Haan eer iri by the plan and how repre- 
sented | ’ the city were issued to outsiders there would be an annual 
deficit in the premium bond plan itself, as shown by the following 


a” 
2 4 s ‘ ’ . 
~ 


Premium bond plan required TOS 33S RO als SOS2.700 OO 
Pe EE OS ae eT “1 gat °°”: aan a a 565.445 OO 

Difference - BEE LOTR EIR AN Ve BMA) IRN PERE MRT GS IT OR $117.3505 OO 
Premium bond plan required for 1884_____.______ ee O0 
reve rl tae fevied foros... 2... ee 973.144 OO 


>", Ditference Fo FRONT ES PI Nf OE aT WE $150,606 OU 


15th. That the coupon tax for the various bonds and extended 


VS. THE UNITED STATES EX REL. JUDAH HART. 15 


bonds, as collected to date, has been i to pay the interest 
Ol) such bonds, the def ficiency being made Up by the money in the 
hands of the city as the hol ler of drawn premium bonds unissued 
or held by her. 

L6th. That no bonds have been issued under the provisions of act 
133 of the session of 1880. 

L7t h. That under the act No. OS of LSS? the Board of Liquidation 
has issued bonds to the amount of $4.609.217.50. now extant and 
unpaid, and for which holders of bonds and coupons, outstanding 
at date of the act of 1882, have surrendered and given up that amount 
of such outstanding bonds and coupons. 

Sth. That the assessed value of property in the city of New 
Orleans 1s as follows: 


lor the year, 1885 about Bape easy a __--. $115.000,000 O00 
ISS4 ys sag EL REPRO See oR oped aie 114,000,000 OO 
1S85 PER en tare Bs Ee hy s 124,000,000 OO 


That about ten per cent. of the uncollected premium-bond tax 
from 1876 to 1879 and about forty per cent. of the same uncollected 
tax from 1880 to 1884 are collectible in course of time. 

And upon the said facts the court finds the law to be: 

Ist. That relator is entitled to a writ of mandamus: as by him 
prayed for. directed to the Board of Liquidation of the City Debt 
a body corporate under the laws of the State of shine aan and 

to its officers and members, directing and commanding them, 
Zo and e: ach of them, tO Cause dice choke tape asap the city of 
New Orleans, as provided | yy section 1 of the act 67 of 15854, 
which bonds shall only be used for the Purpose of negotiation and 
exchange, as provided In sald act, and which bonds shall be sione “ 
the mayor and treasurer of the city of New Orleans, counter- 
signed | DY the city ‘troller of the said city, dated June Ist, 1584, and 
made payabl In lifty Years from said date or sooner, atl the option 
of the city, “ether interest at the rate of five per cent. per annum 
from the date of said bonds, payable semi-annually, Ol} the first of 
June and December of each year, and the interest thereon to be 
represented by Ole hundred COUpONns LO be annexed LO each bond 
the sald bonds and the said interest COU pons LO 
suis as May be dee med most eonvenient by the Board of Liquida- 
tion, payab le at such place or places as may be designated in the 


’ 


bond in lawful money of the United States, and directing and com- 


— 
< 


e issued for such 


manding said ora to deliver to relator the bonds so prepared as 
aforesa id, to the amount, extent, and value of the balance due, as 
above stated, cae the judgement of the relator. And further order- 
ing, directing, and commanding said Board to do and continue to 


do all the acts and things required by them under and by virtue of 
said act 67 of 1884 and said act 133 of the acts of L550, which may 
be hecessary and proper to be done in order to provi ide for the pay- 
ment, redemption, and cancellation of said bonds, and especially to 
apply all the avails of the city debt fund, as well as all uncollected 
revenues of said city anterior to the year 1879, when collected— 
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Ist. To the payment of the interest on the bonds authorized 
29 herein, in the event that the tax authorized bv section 11 of 
act 155, approved April LOth, 1880, be not levied. 

2nd. To the redemption and cancellation of the said bonds, pro- 

vided the bids for the same shall be by sealed proposals, and that 

preference shall be given to the lowest bidder, and provided, further, 
that no bids above the par value of said bonds shall be accepted. 

3rd. That, for the further redemption of said bonds, said Board 

is required and commanded, after each and every allotment of series 

of prem um bone ls, LO ad vertise tor sealed proposa Is tor t he exchange 

of drawn pi ices 1 bonds in the possession of the city for the bonds 

authorized by this decree to the amount of fifty thousand dollars of 

67 of 1884, provided that no exchange 


said ponds thee under aet 
be elven to the lowest bidder. 


be made sipabioe hi reference 


And the cor t considering the Jaw and the evidence as above 
found, and reasons orally assigned, and especially for the reasons 
set forth in the opinion of the Honorable E. C. Billings, a judge of 
this court, in his written opinion on file in the suit, entitled the Sun 


Mutual Insurance Company vs. ‘The Board of Liquidation of the 
Citv of New Orleans, No. 10935 of the docket of this court, and 
which said opinion is referred to as a part of this opinion and de- 
cree, 

[It is now ordered. adjudged, and decreed that a writ of peremptory 
mandamus Issue herein to the Board of Liquidation of the City 
Debt, a body corporate under the laws of thea State of Louisiana, 
and to each member of said Board, and to its officers, directing 
and commanding them, and each of them, to cause to be pre- 

pared bonds by the city of New Orleans, as provided mn 
30 =: insection 1 of act 67 of 1884, which bonds shall only be use (] 

for the purposes of negotiation and exchange, as provided in 
said act, and which bonds shall be signed by the mayor and Bani 
urer of the city of New Orleans, countersigned by the comptrolle 
of said city, dated June Ist, 1884, and made payable in fifty years 
from si my or sooner, al the option of the city, bearing Interest 
at the rate of five # r cent. per annum from the date of said bonds, 
a vKie: semi-annually on the Ist of June and December of each 
Vvear, and the We with thereon to be represented by one hundred 
coupons , LO be annexed to each bond; the said donayng and the said 
interest coupol 1s to_be issued for such sums as may be deemed most 
convenient by the Board of Liquidation, payable at such place or 
places as may be designated in the bond in lawful money of the 
United States, and directing and commanding said board to deliver 
to relator the bonds so prepared as aforesaid to the amount, extent, 
ind value of the balance, due as before stated, upon the judgment 
of relator, and further ordering, directing, and commanding said 
poard to do, and continue to do, all the acts and things required by 
them, under and by virtue of said act 67 of 1884 and said act 133 of 
the acts of 1880, which m: iy be necessary and proper to be done in 
order to provide for the payment, redemption, and cancellation of 
said bonds, and especially to apply all the avails of the city debt 
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fund, as well as all uncollected revenues of said city anterior to the 
year 1879, when eollected— 

Ist. To the payment of the interest on the bonds authorized h 

in the event that the tax authorized by section 11 of aet 13: 

proved April 10th, 1880, be not levied 

31 2nd. ‘To the red | 

bonds, provided the bids for the same shall be by seal 

posals, And that pret renee shall he OL\ ell to the low 


( 
ro. } = 4 ee } a : aS ] cr oe | 7 : 
PO, 1ded further that no plas avove par Value OT Sale bonds shall 
; { | 4 ACA 4 


Wave + 
be ac epted. 
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ora | nat iol the further redemption of said bonds said poard 1s 
. TT } CyTY)} —— £4 AW co ae ne - oe al 7 sos seat wnat 
required and ComMmahnaed, aiter each ana every allotrmelt of series 
(* eS ] 1. RS 8. 56 c 
of premium bonds, to advertise lor sealed pro] lis for the exchange 
of draw ‘ x CNS OR SOS So a + Ohagy See eae 
Ot « rawnh premium DNONaGS 1n tne Possession Of the @lbv Tor the vponas 

i 
< } 7/!- ] g* } . | i a 

SBE | ‘ ’ ; | t icy + 
authorized by this decree to the amount of fiftv thousand dollars of 
7 ] h } i , 1? ] ] M4 aT ("7 fF TRA cr] = Vv 
Salad JOTIGGS ISSUCC uUnae) AC t re RS | rE Bee as hie Litctlt CAN Mano 
] } a ‘ i ] 4 ] ] } = ; 
e@ Made UNLeSS pre ierenee ove GDIVel) to the 1owest D1Idaddael 
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il IS it roower OFaAeTeA La Jude c and det qi tna vil 1M rvention 

, ‘ ' } ] soa 
of the Sun Mutual Insurance Wom pal pe, and the same 1S herevy 
es ° ? } . . } . 
ijc nNwecart VT aye ’ QTa r Qo] | ] Tear TeVOT?r 
GISTNISsSea al ire COSUtS OT Salad Ihtvervenor, 

’ : 1 ] } ey > ] 
. ¢ Wat. . , \ 6 7 ven ’ . t rptancant a { ? 
[It is further ordered that the relator recover of defendant all othe 


: 3 
costs nereln. 
Judoment rendered July S0t! 


Judgement sioned July P . 
(Signed) ALECK BOARMAN, Judge. 


qa XA 


; ’ } , 2° i] oe oc as , Dice . . , 
All delays and formalities as to the signature of this judgment 

7 sh 7 : | ! | eae ee 

are waived, and it 1s agreed that it be signed now, this 30th day of 


July, ISS5..in vaeation as in term time. 
(Sioned) % oO. PARRA. 
Att'y Judah Hart. 


H. J. LEOVY, J. P. BLAIR, & E. D. WHITE, 
} [¢tty- for Intervenor. 
H. C. MILLER, 


’ . . e 7 o 
kor Board of Liquidation. 
+ 4 } 2 { * 4 ’ ; | ? 7 Y ays . a, J } te ) 2 
2 De l¢ ndant S Application hor lI} rat QO] hrror. hiled July OU. LSSd. 


[INITED STATES OF AMERICA, 
luastern Distrret of Louisiana, 


Q.e 
eye 


To the honorable justices of the Supreme Court of the United 
states : 


And now comes the Board of Liquidation of the City Debt of the 
Parish ot Orleans, by H. C. M iller, its attorney, and complains that 
in the record and proceedings, and also in the rendition of Judgment 
‘ ta -c4 PO ] a : we. 
ina suit between the United States ex rel. Judah Hart, plaintiff, and 
the said Board ot Liquidation of the ity Debt. defendant. tried in the 
eireult court of the United States for the eastern district, at 
term thereof, A. D. eighteen hundred and - and in which judg- 
ment was rendered against it on the — day of ——,A.] )». eighteen 

oO 1123 
"Y seoenane FATS | 


om. P 
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hundred and ——, manifest error hath intervened, to the great dam- 
age of the said Board-of Liquidation Ol the City Debt: 

Wherefore 11 prays for the allowance ofa writ of Crror to operate 
as a supersedeas, and such other process as may cause the same to 
be corrected by the Supreme Court aforesai 


Allowed to operate as a supersedeas on defendant’s furnishing 


} 3 ' " na lare 
bond. according tO jaw. 1n the sum of one thousand dollars. 


os 


July 30, 1885. 


) 
(“ Sioned”) ALECK BOARMAN, Judge. 


—_~ 
< 


We consent that the writ of error, to operate as a supersedeas, be 
allowed on a bond for one thousand dollars. 
(“ Signed ”) KE. H. FARRAR, 
| Att'y Judah Hart. 
H’Y C. MILLER, 
Att'y for Board Lvq. 
33 Bond for Writ of Error. Filed August 8, 1885. 


United States Circuit Court, Eastern District of Louisiana. 
UNITED STATES ex rel. JUDAH HART 
ne No. 11090. 
30ARD OF LIQUIDATION OF THE City Dept. } 


Know all men by these presents that we, the Board of Liquidation 
of the City Debt of New Orleans, as sig aed and Horace Carpen- 
ter, as surety, are held and firmly bound — unto Judah Hart in the 
full and just sum of one thousand dollars, to be paid rey the said 
Judah Hart, his certain attorney, executors, pinaiuieiiaiies: or as- 
signs; to which payment, well and truly to be made, we bind our- 
selves, our heirs, executors, and administrators, jointly and_ sever- 
ally, by these present 

Sealed with our seals, and dated this fourth d: iy of August, in the 
year of our Lord Ole thousand eight hundred and e ol 1ty- hive. 
Whereas lately at a circuit court of the United States, fifth judicial 
circuit, holding sessions in and for the district of Louisiana, in a suit 
depending In said circuit court, wherein. the said Judah Hart was 
plaintiff, and the said Board of Liquidation of the City Debt of New 
Orleans was defendant, judgment was rendered against the said Board 
of Liquidation of the ‘ity Debt of New Orleans, defendan L, and thesaid 
Board of Liquida - of the City Debt of New Orleans hav- 
o4 ing obtained a writ of error and filed a copy thereof in the 
clerk’s office of the said circuit court to reverse the judgement 
in the aforesaid suit, and a citation directed to the said Judah 

Hart, citing and admonishing him to be and appear al the Su- 
preme Court of the United States to be holden at Washington the 
second Monday of October next: 

Now the condition of the above obligation is such that if the said 

Board of Liquidation of the City Debt of New Orleans shall prose- 
cute its writ to effect, and answer all damages and cost if it fail to 


{ 
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make its plea ood, then the above obligation to be void, else to re- 
main in full foree and virtue. | 
(Signed) THE BOARD OF LIQUIDATION, 
Per H’Y C. MILLER. 
H. CARPENTER. 


UNITED STATES OF AMERICA, | 
District of Louisiana, } 


Personally appeared Horace Carpenter, who, being duly sworn, 
deposes : und says that he is the surety on the within bond, and that 
he resides No. LOZ ¢ amp street, between Race and (range streets, 
New Orleans, La., and is worth the full sum of one thousand dol 
lars over and above all his debts and liabilities and property exempt 
from execution. 


-(Sigued) H. CARPENTER 


Subseribed and sworn before me this 4th day of Aug 
(Signed) SAM’L FI 


—— 7 , } oe y ' : ; ; 
Notary I ublic Qn @L-oTncwo [] S. (fonimissioner. 


Oo Citation Ol} within—referred—to writ of error waived and 
bond approved. 
(Signed) Kb. B. KRU t ha eels dy 
Att'y for Judah Hart. 
oO UNITED STATES OF A MERICA : 


Circuit Court of the United States, Fifth Circuit and Eastern District 
f Louisiana. 
CLERK'S OFFICE. 

[. Edward R. Hunt, clerk of the cireuit court of the United States 
for the hith elreult and eastern pene of Louisiana, do hereby 
certify that the fore cong oo pages Cont nand form a full, complete, 
true, and pertect transcript of the record and proceedings had, to- 
eether with all the evidence adduced on the trial of the ease of 
United states ex rel. Judah Liart US. Board of Liqu I lation , un Mu- 
tual Ins. O0.. intervenor, No. 11090 of the docket ot the Sal d court. 

Witness my hand and ‘the seal of said court, at the city of New 
Orleans, this 5 day of October, A. D. 1885. 

[Seal U.S. Circuit Court for the 5th Cireuit & Eastern District of La.] 


H.R. HUNT, Clerk. 


I. Don A. Pardee, United States jude . for the eastern district of 
Louisiana, do certify that Edward LR. a , whose name is signed LO 
the above certificate as clerk of the circuit court of the United State 
for the fifth circuit and eastern district of Louisiana, was, at the 
time of signing said certificate, and is now, the clerk of said court ; 
that said certifieate is in due form of law, and that full faith and credit 
are due to his official attestations as such clerk. 

Given under my hand, at the city of New Orleans, in said distri 
this 5 day of October, A. D. 15885. 

DON A. PARDEE, Judge. 
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s complaint appears, we, being willing 
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»ythe Supreme 
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SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1885. 


No. 11Q1. 


# 


E SUN MUTUAL INSURANCE COMPANY, INTERVENOR, 
PLAINTIFF IN ERROR, 


US. 


THE UNITED STATES EX REL: JUDAH HARE. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE EASTERN DISTRICT OF LOUISIANA. 


FILED OCTOBER 15, 18865. 
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SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1885. 


No. 1101. 


THE SUN MUTUAL INSURANCE COMPANY, INTERVENOR, 
PLAINTIFF IN ERROR, 


US ° 


THE UNITED STATES EX REL: JUDAH HART. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE EASTERN DISTRICT OF LOUISIANA. 
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ration organized under ana vy virtue ol the provisions ol act Loo Ol 


tis, s) 4 { fj} . ] of Oe , . il, ; . . | | ‘>? ’ ir } 
Loe acts O] ISSO. and a e1tizen of this state. the balanee ague Upon 


7 ere } " > +2 ee ] : an 1 Le ' > > " , “ae y : 

his judgment as provided 1h said act ol compromise. ‘ Ou] peti- 
: . . a : ae ae . : = =e, "hg ] : oe ees! ad ‘>e> {° 
tioher avers that under and by virtue ol the provisions ol act 1595 of 


the acts of 1SS0, and under and by virtue of the provisions of act 67 


of the acts of the State of Louisiana of 1884. and under and by vir- 


tue of the provisions of the compromise aforesaid it 1s the ministerial 
duty of the said Board of Liquidation to cause to be prepared the 
bonds of the city of New Orleans, signed by the mayor and treasurer 

of the city of New Orleans, countersigned by the comptroller 
4 of the said city, dated June Ist, 1SS4, and made payable mn 


fifty years from said date or sooner, at the option of the 
city, bearing interest at the rate of five per cent. per annum from 
the date of said bonds, payable St mi-annually on the Ist of June and 
December of each year, and the interest thereon to be represented 
by LQ0 COUPONS tO be annexed to each bond, the said bonds and the 


said interest coupons annexed to be issued for such sums as mav be 

deemed most convenient by the Board of Liquidation, payable at such 
? } . . . ‘ : f° 

place or places as may be designated in the bond in lawful money 


of the United States, and that it is their further duty, after causing 
the said bonds to be prepared, to deliver the same to your petitioner 


to the amount and-extent of the unpaid portion of his judgment 


Your petitioner avers that, notwithstanding the premises, this peti- 
‘alled upon the said Board and amicably demanded that 
they should prepare the said bonds as designated in said act, and 
should deliver the same to your petitioner to the amount and extent 
of the unpaid portion of his said Judgment, which act or acts the 


VS. THE UNITED STATES EX REL. JUDAH HART. » 


“1D a Se SS TSE SS RRR | OR | — 
said Board of L 1q idation unlawfully and illeeally refuse to do. to the 
i = gy a ihe : - ae oe — i. " rs 

irreparable damage ana IMJULry OF VOU petitioner. 


y : > - } a 
} . >) ‘ a y t* iz Ti) " ce mY f 1% ;* ‘ } ry ey \ " 7 } i> 
You petitione! avers that the city of New Orleans nas no ovyec- 


- + 7 " . . i ? , n + | "S| ; ? Ta. 4 , 17 
LION lo the performance ol this duty on the part of this Board, but 
| | . 3 } H } yy | } : . F 
bhat Sala ere me | Dla in LOIS retusa | i Wi} ( Out iid JO] 
reasons vest KNOWN to themselves 
} ] 7? | 
Wherefor bile premises and thi beNned Vit Con reread, vour 
: 
] . 
= 4 F i¢ 4 _ i 
} > toner prays hat an aiternatlve V1 } ee iA US liay 
ie i: . Ras : . 1; r i | | f | 1} 
Ssued Irom this Honoravie court airected to th Saula Oarad O] iqyu 
} ty } oe { } r } } Ta F 
Gatlol ind each of them, and to its oimecel tL Tenwoers, AIPeCbuinye 
‘} 1}) } }y i { } t 1} t 
alia CO il hie halle? | rehy aba ‘ it’i] t/i i] Lt) Ca US f LO) LE 
~~ . Oe . | ye iy \7 : mm } . 
oO prepared, t at bonds of Lhe city of New Urileans, as provided 
i i ‘ 
+] of the said aet 67 of 1884. whieh bonds shall only 
lld SCCLION ‘ l@ SAGA AaCl 4 UI i tf Wrill@Il DONAGS SilDatl OUILS 
] | ¢ i +] iY . wo ‘ = t+ " | or . . ital j 
Lt used LOL Ulle bu pose 0 hnheVotlation ahd ¢ LCA ee, as provided iil 
| 46 j {" , : } ie ‘es Raatey : } 
SaId act Of oO] eats 5a HNOnNnaS ta pe sicned DY the mavor and 
7" : ] ' . bons wees CW ae By 
ae snurer oF tne. ei New ()r] enn countersioned vv the ODN p- 
1 | ; {° ct . | 5) | | 1 & i ] ] , 1, | 
LPOLer OL SAIC . eC date June ISt, 16954, and made paVabdDle 
~~ : ian . . “sc. , . i | . {° i | : % ] ; . 
fifty years from date or sconer, at the option of the city, bea hoe 


nterest at the rate of five per cent. per annum from date of said 
onds, payable semi-annually on the first days of June and D cem- 
er of each year, and the interest t ed b 
COUPOTS to be annexed to each bond; the said bonds and size said 
interest COUPONs annexed to be issue f 
deemed most convenient by the Boar , par 
such place or places as may be designated in the bond in lawfu 
money of the aye States, and ¢ irecting and commanding the said 
Board of L iquidati n to deliver to your etitione rs the bonds so 
prepared as aforesaid to the amount, extent, and value of the bal- 
ance due as above stated upon the judgement of it > pelitaanian 

And further ordering, hte ie aan commanding the sai © Board 
to do and to continue to do al | { pea a fe f them 
under and by virtue of the sa i ACI 67 of 1884, and said aet 133 of 
the acts of 1880, which may be necessary, proper, and lawful to be 
done, in order to provide for the payin t, redemption, and cancel- 
lation of the said bonds. 

And your pet itioner prays that the said Board of Liquidation of 
the City of New Orleans may be cited to answer this eau and 
that upon due hearing your honors may make the said alternative 
writ of mandamus peremptory, with costs. 

(Sioned) KH. H. FARRAR, 
(Signed) A. G. BRICE, Att’ys. 


. ] 
lereOT) to De repre Sent 


the ac ane 


6 BA rsonally came and appeared before me, the undersigned 

ithority, Edgar H. Farrar, who, being duly sworn, deposes 
and rate s that he is one of thea ttorneys of Judah Hart, the relator in 
the above eo who is now absent from the State, and that all the 
facts-and allegations therein sepia true and correct to the 
best of his etapa and belief. 


(Signed) EDGAR H. FARRAR. 


Sworn to and subscribed before me, this 3d day of July, 1885. 
(Signed) JOS. MAILLE, 
Not. Pub. 


4 THE SUN MUTUAL INSURANCE CO., INTERVENOKR, 


( dre ie 


Considering the petition and affidavit, let an alternative writ of 
mandamus issue as therein prayed for, returnable on the — day of 


wancee VORB: 
Conse nt. 


1 i a : Pe oe _— , waver waren €7 
‘he undersioned retator an defendant S Jtervenol hereby WalVe 


trial by jury and submit this cause to the court for adjudication, 
(Sig.) Mi. HH. FARRAR, Atty Lelator. 
(Sig.) H. C. MILLER, for Bd Lig 
(Signed) LEOVY & LEOVY, ann J. P. BLAIR, 
(Signed) M.D. WOT EH, Atty s for Intervenor. 


Service of this petition oF acce pted ; citation and issuance of al- 
ternative writ of mandamus is waived. 
(Signed) H. C. MILLER 
Atty for B’d Inq. 


7 [It is agreed that the Sun Mutual Insurance Company shall 
join in this cause to aid the Board of Liquidation in asserting 
the unconstitutionality of act 67 of 1884 


lt is further admitted and agreed that the averments of said peti- 
tion as to the ownership of bonds issued under act 67 of 1882 are 
true. 
(Signed) | K. H. FARRAR, 
Att'y Judah Hart. 


Answer. Filed July SOth. LSS5. 


UNITED STATES ex rel. Judah Hart) 


THe Boarp OF Liqurpation. — |} 
Now comes the Board of Liquidation, charg 
debt ot New Orleans and its ly (yt i tion, under the acts of 
islature of Louisiana, No. 133 of L880. No. 58 of 1882. 
1882, which acts are specially referred to for fuller explanation 
and greater certainty, and for answer to the petition of the relator, 
answers and says: 


Cad WIitn the bonded 
he Leo- 
ew 


rv 
la 


I 
SF 
IN 
Ltt ne 


a ; : 
hat this defendant believes to be true that the relator recovered 
judgment and issued his fi. fa. thereon; that thereon there was a con- 


test, Judgment, and writ of error taken by the city of New Orleans, 
as stated Gf ae if lato} ’s petition, The defendant also BY lieves 
o and admit s that there were p roceedines had fora compromise 


of relator’s judement, as stated it 1 the petition, but as to the 
amounts derived and credits on said judgment relator has no knowl- 
edge. 7 
This respondent further shows that the act No. 58 of 1882 of the 
Legislature of Louisiana, entitled An act to authorize the city to 
renew and extend payment of her bonds outstanding, ete. | 
There was dedicated and pledged to the bond 


holders who accepted 


BL TPO E So Lc Pw EON hn hin a PO 2 Rete cre enter a ne 
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that act all property of the city of New Orleans not dedicated to 
public use, expressed 11) the Ist seetion of the act, and in pre- 


vious legislation; that is, in the 5th section of act No. 133 of 


1880, and there was also pledged and dedicated to the said bond- 
holders for payment of their bonds the surplus of the premium 
bond tax levied under the act No. 31 of 1876 to adjust, regulate, and 
provide for the bonded debt ot this citv, ete., and said pledge and 
dedication appears 1 the 7th section of said act of 1882. 

This respondent furt hershows thet sed 3CL W5 is accepted, and bol ids 
to the amount of upwards of five millions of dollars were exchanged 
and funded into the bonds authorized to be exchanged and issued 
undersaid act of 1882, and are now outstanding and unpaid; that the 
property and taxes thus pledged constitute part of, and an essential 
part of, the provisions made by law for the is beg of said bonds 
and of the interest thereon; that the taxes levied to pay | the interest 
Ol) the bonds, as specified in the oth sectl nn of the act, and the 
pledged assets and taxes specified ip the 6th and 7th sections con- 
stitute the provisions for the retirement of the bonds in ‘a sinking 
fund. as well AS to provide for the Interest thereon. 

And respondent shows thatall said taxes,surplusof premium 

9 bond tax, and assets so pledged by the act of 1552 are necessary 

to pay and provide for the principal and interest upon said 

bonds; that each and all these provisions constitute the contract 

bet Lween the city of New Orleans. and the act itself SO declares 1n 

express terms In its 10th section, which this respondent is enjoined 
by the act to carry out and enforce. 

And this defendant further shows that prior to the said act of 
1882 the act No. 51 of 1876 had dedicated the entire premium bond 


tax to the bond- issued under that act: that bonds to the extent of 


twelve millions of dollars were issued and exchanged for that 
amount of the then outstanding bonds of the city. The hold TS thus 
exchanging their bonds rely on the provisions in said act of 187( 
constituting the contract between the city and the bondholders, and 
declared a contract by the express terms of that act. 

This defendant shows that the fifteen millions of bonds issued 
under the said acts of 1876 & 1858 are now outstanding and unpaid, 
dependent Upon the provisions aforesaid mace for thei Irv payment, 
and upon the faithful application and enforcement of said provisions 
by this Board, the defendant herein, and that by and thro oh said 
provisions and their enforcement the credit of f the citv on its bonded 
debt has been maintained and the interest on said bonded debt 
paid. 

That this defendant shows that said act of 1884, under which the 
relator claims the bonds for which he sues, provides that the Board 
of Liquidation shall thereafter apply all assets not diverted to public 
use and all drawn premium bonds to the payment of the floating 
debt of this citv merged into Judgments, except floating debt claims 

prior to 1879, for which floating debt, in form of judgements prior 
10 = to 1879, this relator is required to issue bonds, the bonds and in- 
terest thereon to be paid from and out of the said property, real 
and personal, of the city not dedicated to public use, and by and with 
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drawn premium bonds in the possession of the city, all of which is 
“a5 } : } ae » y Y _ " ; a. ee , ; 
more fully shown by the said act No. 67 of 1854, and specially by 
‘ » | iy] kt + | y? + . 
i] Ae il til SEC LIONS LIPereo] 
7 ' 7 ; . 5 Neel # : . 
VeTendant s Ws that these sections PrOPose a GIstinel diversion 
| } i = . ] } ] 
rom the bv led debt of the taxes assets, dnd proper, pledged aete 
A 
1¢ ted me 3 maed debt by the sald acts ol ISS? and ol] IS76 Liat 
’ } 7 Y ’ } 
it Cac) rt () Lies prebnidgumM bonds for paViInent out of the 
Cbooludh | ae iX a laren number of such bonds are aX ld ohy thie 
| eS ; a eee yh tes Be eee ' 
ssued., and nob extant 1n the Nanas ort holders: that 
} ‘ - : : lk : ] a oe 
tv | Is a laree amount of said drawn premium bonds 
| 
] se ‘ : — 
ae irawt]} bheit pele arawnh premiun bonds 11) Dposses- 
) i ’ ; er ] 
S nofr thie en as used 1n the act ol 1SS4. and directed tO pe ap- 
i] eP1OQ¢ : oe {" oe & ; 
plied » the bonds of 1SS4. is the surplus of the premium pond tax, 
] ] ; , {* : j . > ye } } i 
(] cree lO TT tone act O ISS4 IS that This SUPpius shall We ab- 
A 
s Set, ee aa | er a by 
(] 1 “ POatINo GAevt bonds. Ih distinct violation ol thie ith seCC- 
i] 3 ee NS Oe go ad - 
of the ar tT LOoZ, whien edges that surplus to the bonded 
~ 
c° ae, eee 0% 
Cit and | section of the act of 1854, which deals with prop- 
bias Sher ee) Biba Ie | a SDA an 
V‘and assel proposes LO tane ITO) the bonded adept thi prop roy 
e i i « 
ind assets pledged to the bonded debt by said act of 1882. 
‘ ae } +e i . te Fe eae (° 
Lind tbois defendant snows that these provisions of the aet ot 1SS4 
. . | : 4 . . ’ ] } 1? _ : « : } : ee by 
violate the contract with the bondholders, formed by the acts of 
1 : 907 , { PmInNnar ten ] . ’ ais : ~~ 2 | ’ 
Pooo and 15760, propose to l1mpalr lf not destroy that contract, and / 
; ; 
1 } } } ] ne Pe Ls {° rtinl 
ire null and void, because they violate the LOth seetion of artiele Ist y 
+] et Re ee Mk ; a. . |: OP . 
Ol the GONSLILUTION, DrOonLDItInN’e leg isiation WM palPTlng the obligation 
i 4 7 , al 
Oy] COLLET (*i 
ani caaratati “— 5 24 e : eT a 
i fiat nis respondent, charged with the exeeution oft these 
{ 4 4, } ] = . Lo 87 > ae . : oc ‘ ’ ‘ 7 .. 
1] icts of LSoS and 1876, have, for the reasons set forth, declined 
and refused to issue the bonds unless ordered to do so by 
17 rohibited. as the Board is lor | cap valties fro 
Lie COU DPOULTVILe@Ga as tilt OAra Is UhNdel le~@a V\ pena L1e@s Trom 
f ] } } ] i } 
diverting trom the t 
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onded debt the taxes and assets pledged for its 
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Vherefore defendant prays for judgment in its favor with costs. 


HEN’ Y C. MILLER, 
Alt’y for Board of Lig. 
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United States Cireuit Court for the Eastern District of Loutsiana 
} } 
STATE OF LOUISIANA ex 2e/. Judah Hart ) 
US -No. 11090 “a 
BOARD OF LIQUIDATION 
i ] , ag ] soa are t | [J | , 1? t yf . J 
} Lif hoOnoravie the mMaves Ol Lhe hitead states Circuit COUT ] ; 
° | } a ee 
the hhith @lreulit and eastern district ol} Louisiana: 
= . . } ] 
The petition of the Sun Mutual Insurance Company, a corpora- 
liaty i}? otan ana y*¢y 4) 7, vn 1? } ler +} ) I. rc’ f t }) , Mt. f i+ 7 
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ri %] | { ] ’ ; ob ite lf: arry Lo 17 laticy: ' 
bihat 1b aesires tO Make 1tsell.a party to this litigation to Oppose 
‘i 4 a 
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the demand of the plaintiff herein, and that it has an interest in the > 


VS. THE UNITED STATES EX REL. JUDAH HART. 


controversy now pending in this cause exceeding the sum of ten 
thousand dollars in value. 

That it is the holder and owner of a number of bonds of the 

1? city of New Orleans,to the amountof more than S100,.000, which 

were either extended by intervenor or acquired by it as extended, 

In accordance with and in reliance upon the provisions of act No. 58 

of the acts of the General Assembly of the State of Louisiana for the 

vear LSS 2. That the value and val 


} Sethi nese a ] ; . ] on DE . ort at ] : 
bonds will be depreciated more than 25 per cent. if the demand of 


Id1tv OF these said extended 


i}, rr eis ; ' . we 4 | ai . x7 _ 
the plalntiHt herein 1s oranted, and the vallaity OF Salad act INO. Of O] 


} 7 , 3 s* ? } 
_ + ¢ i i P 4 # . ’ , sy 
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out the provisions ol said act No. Of O] 
; said age , er y ae | ; ¢ i ese cd eae ; 
mtervenor under sald aet No. Oo. oO IS76 Will be impaired the 
y ] : Soa : 7 ] } } Seen } } 

Value of sald premium DOnNdS adepreciarfed, and & 


count of more than (S).UU0) five thousand qadollars Will be SuTTere c by 


2 ee a pias Sata es es ee ih aN | ee oso | = 
retitioner and 1ntervenor Tturther represents that said aet No. 58 


\ ; y - it ¢ Sa e) sid . “ : - | . » 7 " , ? cat ' 
ISS2 makes certain provisions ror the payment or the principal 
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‘and interest of the bonds extended to be retired under 1tS provisions. 
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And salad acts piedges and dedicate certain funds and revenues oj 

1 | :4 , | Ya thy 7 — nn Ahh F .. ~ ? > 

the city of New Orleans for this purpose, and airects the 5alda board 
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sively tor the paviment ot the interest and prinelipal ofr extendes 
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bonds ol the character owned by LIverVehor, Phat sald aet No. 08 of 
1582 1s, from its nature and from the express enactment ol 

13 {) ic oh a a ye : i] 4 {" [ 
) sec, Ol Sa lt act. a8 contract vetween tne state Ol sOuUlSsI ana, 
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the cltyv ol New Orieans, and vour petitioner and intervenol 


who accepted its terms and extended its bonds in reliance tl 
) et Bs ] > —_ _ ’ . + | ; al + | ae | F ‘ > ’ 
Petitioner and intervenor avers that said aet No. O/ OF LSS4 Lti- 


Palls the obligation of this contraet contained in said act No. IS Ol 
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the Constitution of the United States. and is unconstitutional. null, 
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that said act No. 67 of 1584 be declared un onstitutional, and that 
/ . ] ] ° : ] x +1 e . . = > 
the demand of relator herein be rejected with costs; or, in event 
that relator be declared to have any rights enforceable under and by 


INSURANCE 


| No. 
herel 
Boar 


alia 


‘) 


TaliId and C 


ow 


moms 
. 


INTERVENOR, 


1SS2 


Lact of 1SS2 they 


AUNDERS. 


lt? wS Tor Lint PUCROT. 


BOARMAN, Judge. 


citation thereon 
sun Mutual I 
the Board 
ot |] 
leit 


IsUuUPAalh 


averments of 
L¢ cd under ACT 5S ot 


FARRAR, 

Att'y for R 
UTTSCHNITT. 
LLE 
Alt'y for Bd Lig. 


fp ¥ 
Insurance ( ONLPat VE 


ree ] 
aAVeVs alia 


tional. 


} 


Altty’s Judah Hart. 
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THe Unirep Srares ex rel. Judah Hart { 
US, < No. 11090. 
THe Boarp oF LIQUIDATION. ( 


Now comes the Board of Liquidation, and for answer to the peti- 
tion of intervention it answers and says: That it has set forth in 
its answer.its reasons for not issuing the bonds the relator demands, 

it part hereof. 


EN’Y C. MIDLER. 
Att'y for board of Inq. 
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and to that answer 1t refers and m 


(Sioned) HH 
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16 / he f ndant’s rae Ini rLe "07's Bill of eceptions No. |. Filed July 
30th. 1SS5. 


United States Cireuit Court, Eastern District of Louisiana. 


UNITED StTares ex rel. Judah Hart ) 
Ds. . No. | LO9O. 
BoARD OF LIQUIDATION. } 


-Bill of i7xception No. 1. 

Be it remembered that on the trial of this case the defendant and in- 
tervenor herein requested the judge, who had found the facts to be 
as stated in the admission filed herein, to hold, as a matter of law, 
or was not entitled to a mandamus directing the issu- 
yonds as prayed for, which finding the judge refused to 
ake, on the eround that the act of 1884, relied upon by the 
relator, was a valid and constitutional act, and did not impair the 


ration of intervenor’s contracts, despite the state of facts 
i 


osed bv 1 Imission and statement of facets found by the 


, 
~-_ 


= ce mine ait : ' el i] : ; we ees } l. } ae ar és ; wt 
juagee. l‘o WOICA rTruine the intervenor and the defendant excepter ; 


and tendered this their bill of exception in open Court, after due 
me and submission to opposite counsel, which was 
. : ‘ ] F i ; | —_ . fe iad , 
sloneda bv the yu e in order to test the verity of its contents. 


(Signed) ALECK BOARMAN, Judge. 


(dT /) ISS5 
1% Linited States Circuit Court. Kastel n District ol Louisiana. 


AS 3 No. 11090. 


BoaARD oF LIQUIDATION. 
Bill of Ixception No. 2. 


Be it remembered that on the trial of this case the judge, having 
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found tl se ke ee SPR ee Vs aes gee 
iound the state of facts disclosed i})} the admission Made DY ali the 
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parties ut)? VO as stated, was requested DV the defendant and the 1n- 
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tervenor to conclude, as a matter of law, from said admitted state of 
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f +] i} ] as | 7 , ert 4 ) wee ‘ Pe | ae 
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even lf same were ordered to be issued, because, under the state ol 
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the bonded debt, and therefore the diversion thereof to the relatoi 
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act of intervenor: which Hnding of law the judge refused to mak« 
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On the ground that the intervenor was not entitled, under his con- 
} , cri j . ] } i] , ] { 
Lrae LO the Sald Clty debt fund, but bLnat the same, unde! the aet of 
1884 : 1] a 1. Pr: Te a al .* 
. Was appilcabie to the bonas Clalmea by the retato} O Will€?t 
+ « . Ca ’ } , ,* , ‘ } 4 ] 
= ; " r) \ 7,37 se ea > sy . j io ' 4 -. Fr . <y a ' ; a a } ee 
ruling the intervenor and the detendant excepted, and bendered 


4 } a i ; ; : ne : <peers ] , = : 
this their bill Of exception 1n Open ceurt In the presence of opposite 


i 
fn weenie” A ge ee a Sell lies Oo ines ie ae each (" 
counsel, which was signed by the judge 1n order to test the verity of 


(Signed) ALECK BOARMAN, Judge. 


) f ] eee Pe OY | ae ee ae a a a a Pe 
Ls Defendant's and Intervenor’s Bill O} fy.xceptvons Vo. 38. Filed Jul Y 


80th, 1885. 


LTnited States Cireuit Court. Eastern District of Louisiana. 


vs. No. 11090. 
BoARD OF LIQUIDATION. 


Bill ot lixception No. a. 


Be it remembered that on the trial of this case the judge having 
found the facts to be as admitted by the parties and. stated in the 
admission of facets found in the record, the defendant & intervenor 

] itter of law, that the surplus of 
the drawn premium bonds was dedicated entirel | 
he intervenor, and, therefore, that the provision of the act of 1884 
was unconstitutional, null, and void, because it impaired the obli- 
| intervenor’s contract, which ruling of law, under the agreed 


] 
V to the Donnas ot 
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ns 
ae 
— 
_ 
~ 
—" 
ae. 
= 
~-o 
— 
— 
pond 
es 


, 


state of tacts. the eourt refused LO make, on the ground that the In- 
tervenor Was No! exclusively entitled LO the Surplus ot the premium 
bond tax, but that same, under act of 1SS4, was applicable and eould 
be applied to the bonds provided for in said aet. To which ruling 
the intervenor and the defendant excepted, and tenderd this then 
aye | 1 I } eourt, 1n the presence of the opposite cou 


? 

a i 
pee Re RARE set Se Pee. © Sd 
sel. which was signed by the yudge 1n order to attest the verity of 


_ 
7 
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(Signed) , ALECK BOARMAN, Judge. 


VS. THE UNITED STATES EX REL. JUDAH HART. 1] 


19 Intervenor’s Bill of Lxceptions No. 4. iled July 30th. 1885 


United States Cireuit Court. Eastern District of Louisiana 


UNITED STATES ex rel. Judah Hart ) 
DS. ~No. 11090. 


BoARD OF LIQUIDATION. j 


Be if remem bered that on the trial o 
found the facts to be as stated in t 
record, the intervenor requested the court 
that the drawn premium bonds held by th 
| in exchange for outstanding bonds « nstitute a part and parcel 

1, 


sued 
| tax, and that the said surplus 


otha rplus of the premium bond 


J 
_ 
a 
— 

— 


| orl: ge 
to the bonded debt of said 


Se aes exclusively dedicated to 1 


city, exclusive of the bonds claimed by the relator, which ruling 1 _ 

jyudar refused to make, on the eround that said drawn prel nun 

bonds, although a part of the surplus, were not exclusively dledi- 
| ve LO the bonds of iutervenors. but were also unde r the act Ol 


LdSd4, applicable to the bonds prov ide 
the relator herein. ‘T’o whieh ruling counsel of intervenor excepted 
and tendered this his bil] of exception in 


sion to Opposite counsel, Which was slgned by the judge 


attest the verity of its contents 
iF x I” I> r> 4 XT 
(Sioned) ALECK BOARMAN, Juda 
() Findinas OT hae ra Juadgme h f uly >t). ISS ) 
j ? , 
United States ¢ ircult Court. ast lh DD Ct oO Louisiana 
} 
STATE ex. rel. Judah Hart 


No. ] LOO. 


In this cause, this day submitted to the court on the petition, an- 
swer ee eens Sun Mutual Insurance Company 
and answers thereto, and upon the written admissions and affidavits 
in the anak 5 ads having been waived In writing, as per waive! 
of record herein, the court finds th facts as follows 


ra day ot March. LSS. in) the suit styled Judah 


Ist. That on thethn 
Hart vs. The C1 LL\ of New Orleans, No. 
honorabie court, relator recovered a verdict and \I 
the City « ot ig ene sab es corporation, organized 
Isla da eitizen of said State, 


for the sum of $121,697.18, with five per cent. per annun 
thereon from the date of said judgment, to wit, March 3rd, 1882, 
uu} til pal L and COStS of hie aid } lellit Was based Ol COl- 
scaeta Se municipal purposes, made from 1871 to 1877, inc.usive, 
nd that from said judgement the | 
error not operating as a supersedeas ; t 
Cause ‘elator ley ied Upon certain moneys aue and to be 
ad nd Claiborne Street Railroad Company an 
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VS. THE UNITED STATES EX REL. JUDAH HART. LS 


That the amount required, carrying out the prem- 
jum bond plan for 1885, if the said plan were 
carried out in its integrity, was. ...--------~ ---- 682,720 OO 


That the premium bonds, interest, and premiums paid during the 


.> a ; - 
vear 1SS5 were as follows: 


Paid bonds, interest, and premium outstanding $519,366 O00 
Am’t of drawn bonds bought and held by the ecitv— 159,224 OO 
Amount of unissued bonds represented by the city 224.160 OO 
Total EE NE Sk RE Nae TE Ee eS ON acta EG : S682.750 (}() 

° ? P ° { 
9th. Premium bond tax levied for 1884 ‘ $573,144 O7 


Colleeted to date _- REED Pig ny aS RD Pe res ee 4APQ. 
Amount required per premium bond plan for LSS 


Premium bonds paid during 1854: 


Paid bonds outstanding — et fae ee na 346,836 00 
ea Represented by drawn bonds bought by the 
eitv or held by her a aera oe a 121 9YZ4 VO 
Drawn bonds unissued and represented by the city 234,990 VO 
LOth. That the entire amount of back taxes prior 
to 1879, to wit, for the years 1876, 1877, and 1878 
recel ve to date by the Board of Liquidation, amounts 
Berea Pi 1S. S4] 65 
And that no other revenue from back taxes prior to 1879 has 
to date come into the hands of the said Board 
Lith. That the coupon tax, other than premium 
bonds eollected to date for the vear 1883, amounted 
to. ane PEER AE 2 8 Pa RO. he Me CAN el a ee es eri 8355.0385 O] 
That the coupons payable and paid in the year 1883 


196.029 70 


S160.994 69 
That this difference was paid in money remaining In the debt 


fund principally, consequent on drawn premium bonds represented 


i 7 
or held by the city. 


rixy 17 1 } . i] : ' 
Chatthe coupon tax colleeted to dateforthe vear 1SS4 


PE a sg aca aes al oo eS test S429 155 38 
Coupons payable in the year 1884 __- 196.029 70 
Bn ae Teh ane Ma site i aa S66.874 82 
Which differencé was made up by the money due the drawn premium 


} 


bonds represented or held by the city. 

12th. ‘Chat the sum required to carry out in its integrity the pre- 
mium bond plan, considering all the bonds as issued and in the 
hands of other persons than the city of New Orlea ; 
except for the years 1876 and 1877, been produced by the premium 
bond tax. 


14 THE SUN MUTUAL INSURANCE CO., INTERVENOR, 
24 Che premium bond plan required for the 

“ V¢ ir ITSSS ; race oe PDLG AT ee SOS? »4 ()() 
The total 5 mil] premium bona tax levied in 1885 65.455 OO 


} ] ] : .— _- 
Premium bond plan required for 1854 ‘ aus Si05,400 OO 
} ] ] 1 ere? r 
V ¢ ij i] tix reviled 1} ISS4 ~ ee sala . an ed 144 OU) 
Differen ST50.606 OO 
| seed el &, a a aoe sate a " ° Lorry tjouyyo { 
rine qdenelt in Lodo and J + G1id not pecome apparent, eeause O] 
the fact that the funds corresponding to the drawn premium bonds 
| ee ' , . . } . ‘e ] ] : , . : } a J 
held bv the elitv remained 1n the hands otf the eltv and had not to 
| 
i) paid ()t] 
} ] } s7 
Losth. otal VeCAT I Lt} CST ON Di nds other than pre- 
ye ee am), |, tee ae ae Lees we Ina Cina vit Mee AE Nae Bie eee S4965.029 OO 
% ¢ } ] ' 4 _ . (6) : ¢ / \ 
ee ee Ee OG ae ES, ae >. 5) ee oe ae ane aes ae 168.294 OO. 
rn } ee vee 6. j i 5 tea . - Y a 
‘otal vearly interest on certificate ten-year bonds_-.- 115,650 O00 
rk } aes +) 
otal ARIE oer oom Dd i De a NERS Oe S7TSO.0038 OO 


ry] 7 4 | } ’ 1 a i. cy ’ | > ae , , roo 
L4th. Phat Lne amount furnished by tne premium bond tax Was 
never adequate, except for the years 1876 and 1877, to carry out thi 
? 


. . 


. : | 7 e . 7 } } } 
premium bond plan if all the premium bonds had been issued ; 
} } , : } ] ; j ee Eee 
hence the surplus of the premium Honad plan represents no surpius 
i ] ail ; - 
tax over and above the amoulit required to carry out the pial li IUS 


integrity and thus pay the outstanding premium bonds and 
sum or sums which accrue to the city as the holder or representa- 
: | er not issued or | ht j | 
her. If the premium bonds covered by the plan and how repre- 


Re ee 7 ie ee tosraw 2m TAIN | , | 
sented by the city were issued to outsiders there would be an annual 


If. as shown bv the fol] Wine 


'S p= ) ae ] ep : i ? ; ) o> ~fr < tee ) 
As Premium bond plan required OO Ss | | rae SOS2 700 OO 
ar an ik ck } ; : >» 
ive miil tax levied for 1SS5 


NMA RGR ON RESO AES UTE Re aN OO Stor $117.3805 00 
Premium bond plan required for 1884_____._____- 9(05,700 OO 
Sruehee MRO SOU Ge Ceeariee eae Pert a acai 573.144 OO 


Difference | $130.606 OO 


15th. That the Coupon tax for the various bonds and extended 


bonds, as collected to date. has been inadequate to pay the interest 
Ol) such bonds. the deficlenecv being made up by the money in the 


hands of the city as the holder of drawn premium bonds unissued 
or held by her. 


16th. That no bonds have been issued under the provisions of act 
133 of the session of 1SS0. 


ae Hee 


VS. THE UNITED STATES EX REL. JUDAH HART. Ld 


17th. That under the act No. 58 of 18S2 the Board of Liquidation 
has issued bonds to the amount of $4,609,217.50, now extant and 
~~ and for which holders of cae and coupons, outstanding 
t date a Thneinlen na te ies ei surrende red-and given up thatamovnt 
of si uch outstanding bonds and ¢ ONS. 
Sth. Tha the assessed ae a property in the city of New 
Picea is as follows: 


or the vear LSS5 about ‘ aR eh Fs S115 OOO.000 OO 
“1884 ‘6 ad cae hae ch pl i 114,000,000 OG 
LSS85 ss : 124 000.000 OO 


That about ten per cent..of the uncollected premium bond tax 


from 1876 to 1879 and about forty per cent. of the same uncollected 
tux from 1880 to 1884 are colleetible in course of time. 
And upon the said facts the court finds the law to be. 
Ist. That relator is ent itled to a Writ ot mand: UnUuUS as by hit 
prayed for, eae to the Board of Liqui lation of the City 
26 Debt, ra body corporate under the laws of the state ot 
Louisiana, and to its ofheers and menibers, direct Ine and Conl- 
weve hem,and each of them, tocause to be pre ps red bonds of the 
city of New Orleans, as provided by section 1] of the act 67 of 1884, 
aaa bonds shall only be used for the purpose of negotiation and 
exchange, cas provided 1) said act, and which bonds shall be signed 
by the sei ee and treasurer of the city of New Orleans, counter- 
sloned | by the comptroller of the said city, dated June Ist, 1SS4, and 
made Bes vable in fifty years from said date or sooner, at the option 
of the city, bearing interest at the rate of five per cent. per annum 
from the date of said bonds, payable naiicacualia on the first of 
June and December of each year, and the interest thereon to be 


represented by one hundred coupons to be annexed to eaeh bond - 
the said bonds and the said interest coupons to be issued for suet 


sums as may be sages most convenient | py | the Board of Liquida- 
tion, payable at such pl: ace places as may be designated in the 
bond in lawful money of the United States, and directing and com- 
andine said Board — liver to relator the bonds s ae we 
mManding said Board to deliver to relator the bonds so prepared as 
aforesaid, to the amount, extent, and value of the balance due, as 
above stated, iO the judement of relator. And further order. 


Ine, directing, and cominanding sald Board to do and continue to 
do all the acts and things required by them under and by virtue of 
sald act 67 of 1884 and said aet 135 of the acts of 1880, which may 
be necessary and proper to be done in order to provide for the pay- 
ment, redem pt tion, and Cahce lation of said bonds, and especially tO 
apply all the avails of the city debt fund, as well as all uncollected 


revenues of said city anterior to the year 1879, when collected— 


Ist. ‘To the payment ot the interest OF the bonds author ized 
herein, in the event that the tax authorized bv section 11 of 

at act 1338, a ais April 10th, 1880, be hol levied. 
2nd. ‘Lo the rei lemption } and Cahce lla tion of the suid bonds, 
provided the bids for the s Same sha ll be by wan pe proposals, and that 
preference shall be given to the lowest bidder, and provided, further, 


16 THE SUN MUTUAL INSURANCE CO., INTERVENOR, 


that no bids above the par value of said bonds shall be ace pted. 
ord. That. for the furthe re “de iption of said bonds, said Board 
uired and commanded, after each and every allotment of series 
of premium bonds, to picasa for sealed proposals for the exchange 
ot Gra Ww li premium bonds in the possession oft the city for the bonds 
»amount of fifty thousand dollars of 
of 1884, provided that no exchange 
olven LO the lowest bidder 
And the court considering the law and the evidenee as above 
found, and for re asons orally assigned, and especially for the reasons 
set forth in the opinion of the Honorable E. C. rege 5 ; judge ot 
this court, in = written opinion on file in the suit, ent The Sun 
Mutual Inst ALICE sages ly WS. The Board of Psauidation of the 
City of New “Orl , No, 10935 of the docket of this court, and 


si ip ; ; “ae : ) 
Which Sala oplnion Is ‘te rred tO as a part Ol this OptlHi1on and ae- 


l 
& 


authorized by this decree to t 
sald ponds Issued unde act © 


; , | . 
be made unless preference be 


he 
‘ 


[It is now ordered. adjudged, and decreed that a writ of peremptory 
nandamus issue here LW to the Board ot Liquidati ‘ne of the City 
Debt. a body ren . under the laws of the } tate « oe F OU islana, 
and to each Ii mber ol said Board, and LO its  . directing’ 
| 4 them, and each ot them, tO cause to be pre- 


] at a c Se ce % a. } a , 
pared poe: Gilby Qi New ()rieans, as provided In Se@C- 
j : ce J a= > 4 ‘ are, ” B 7 } é ce : , ; 
tion 1 of act 67 of ISS4, whieh bonds shal] On!S be used for the pur- 


) 
} i ) te »3) OT) ] ral sane ‘ ‘ ic] ; } *¢ 7. ‘ af ‘> } 
poses oF Hnegotlation and exchange, as provider In Sala acl, ali 
we ] } 1] | On Lixr +] ee } Se Tere 
Which DONMdS Shall be signed bY dy th and treasurer of the @ity 


: _ 5 _— ; — ' LL. cy $1 . lw a .+xy 
of New Orleans, countersigued D\ the comptrolle Of Sale @ITY, 


28 dated June Ist. jit and made paya ible in fifty years from 
said date or soo} at thie option of the city, bearing interest 
at the rate of five per cent. per annum. from the date of said bonds. 


mi-annually on the Ist of June and Be ties of each 
i | = ] } 1 
vear, and the interest thereon to be represented by one hundred 


COUPONS, to be annexed to each bond: the said bonds and the sald 


Lt rest COUPOns LO be issued for such SUINS as lay be deemed most 
OUVEeHTeIL by thi Board of Liquidation, payable al such place Or 
places as may be designated in the bond in lawful money of the 
United States, and directing and commanding said board to deliver 
tO rel r the bonds so prepared as aforesaid to the amount. extent, 


and value of the balance, due as before stated, Upon f the judement 
of relator, and further ordering, directing, and SNe sniie ise said 


hoard to do, and continue to do, all ne acts and things required 

them, under and by virtue of said act 67 of 1884 and said act 133 of 
the acts of 1SS0, whieh may be uistbauadies and proper LO be dole 11) 
ord r to provide for the PpaVin lent, redemption, and eancellation of 
sald bonds, and especially to apply all the avails of the city debt 
fund, as well as all uncollected revenues of said city anterior to the 


} } 


( — et ae 
tOo(.J., when coliected— 


Ist. ‘To the payment of the interest on the bonds authorized herein 
in the event that the tax Serre wee by section id Of act i136. ap- 
proved April 10th, 1880, be not levied. 
2nd. ‘To the rede noe Ion and cancellation of the said bonds, pro- 
vided the bids for the same shall be by sealed proposals, and that 
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U.S. SUPREME COURE. 


THE BOARD OF LIQUIDATION, PLAINTIFF IN ERROR. 


THE UNITED STATES. Ex REL. JUDAH HART. 
Brief for the Board of Liquidation, Plaintiff an Error. 


HENRY C. MILLER, 


Fur thre Board of Liquidation. 


U.S. SUPREME COURT 


THE BOARD OF LIQUIDATION, PLAINTIFF IN ERROR 
V8. 
THE UNITED STATES, Ex REL. JupDAH HART. 
Brief for the Board of Liquidation, Plaintiff in Hrror. 


STATEMENT OF FAQTS. 


~~ 


In 18% 


Honded debt. It offered to all the then bond creditors. of the 


6, the Legislature passed an act intended to adjust its 


City, the bond known as the Premium Bond. Boudholders 
holding bonds to the extent of eleven millions of dollars. 
ivalled of the provisions of the act. lhe bonded debt of the 
City, was then about, twenty millions. This Premium bond 
act, directed the levy of al tax of One half of one 
per cent. tO be applied exclusively LO the redem)})- 
tion in principal and interest, of these Premium Bonds 
The bonds to be redeemed with this tax, were to be deter 
mined by an annual drawing from the wheel, so that each year, 
a certain amount of the bonded debt, was to be paid. The entire 
bonded debt of the City, was divided into series, and all the num. 
bers of these series, were placedin the wheel. As a large 
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amount of the bonded debt. was not funded 
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Bonds, and as each year, there was to be levied a tax to pay ¢ 
the series drawn from the wheel, it was certain, that a 
large amountof the Premium Bond tax would not be required. 
For, from the tax, the City would have to pay only the drawn 
series, extant in the hands of holders, who had funded thei 
bonds into Premiums. Thus a sur 
to accumulate in the hands of the City;1. e., the tax accruing 


to the drawn series not extant, but held by the city. The 
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act directed that surplus, to be employed i 


bonds, this direction being contained in the fi 
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he act. that after the allottment of series. 1. e., setting 


e 
ws 


ee 


aside the series to be paid, the drawn series, not extant in the 
hands of holders, but held by the city, should be applied 
to take up old bonds, if the bids of the old bondholders were 
satisfactory, if not, then the drawn premiums in the 
hands of the City, were to be used to take up pre. 
miums3s extant, in the hands of ho'ders. If, under the 
operation of this section, drawn series held by the city, 
were issued, whether to the old or premium bond holders, 
then the drawn series would have to be paid. So, the first 


1] 


section, in effect disposed of what is called, the surplus of 


the Premium Bond tax. It gave tothe old bond holders the 


preference, in its distribution: if they made no bids, then the 


’ 


surplus was to go to the Premium bond holders. This sur- 
lus was pledged to one or the other class of bondholders 


who might choose to avail, of the act of 1876. Thus 
much is said, to show what 1s the surplus of this 
tax, aS itis an element in this case. See act of 1876, p. 


31 Section 1 to 7, 11, 12 and 19d, printed in the appeuadix. 
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applications to the Court, for writs of mandamus to compel the 
levy of taxes. A very large class of these bondholders, who 
held out against the fascinations of the lottery scheme as they 
termed it, of the funding act of 1876, brought their com. 
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See State ex Rel., Southern Bank vs. New Orleaus, U. S. 


aints to this Court, and obtained the relief they sought. 
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In the meantime tpis | remiuai bond tax continued LO be 
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ievled. and iS to be tevied fo Years LO come, Hpee the 6th and 


llth Sections of -the act. Finally, in 1882, there 


was al adjustment, with all classes of bondholders. The 
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Legislature authorized an issue of bon be exchanged fo 
ail old bonds, Le., not funded in the Premium Bonds. The old 


pouds were to be surrendered, under conditions that they were 
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numbers, of which Seven thousand nine bundred and eighteen 


dollars, are outstanding and unpaid. Rec. pp. 12, 13. The 
Premium Bond Act, gave the surplus to the old bonds first, 
or to the Premium bondolder. The Act of 1882 awarded 
the surplus to the new bonds of 1882, in effect to the old bond- 
holders, to whom the bonds of 1882 were issued. Under eithe1 
act, there was an absolute exclusion from this surplus, of all, 
save bondholders. It was an absolute dedication to them, and 
for them. None other, were ever to participate in that surplus. 
The statement of facts, shows the acceptance of the Act by the 
Premium Bondholders, and the amount of bonds funded iuto 
premiums on the faith of the dedication. The Court finds, 
also the acceptance of the Act of 1882, by the bondholders, and 
the large amount of bonds, funded into the new bonds of 1882, 
on the faith of the pledges of this surplus and City property, 
contained in the Act of 1882. Ree. p. 15. Under the Act of 
the bonded debt of New Orieans has been adjusted: its 
bond creditors satisfied, and the litigation respecting the debt 
ended. The Premium bondholder, is content with the disposi- 
tions made by the Act of 1882, of the surplus already dedicated 
to the bonded debt, by the Premium Bond Act of 1876. The 
bondholder who rejected the Premium Bond Act, is satisfied 
with the surplus and the tax given to him, by the Act of 1882. 
All the bondholders then, stand before this Court, on the con- 
tracts formed by the Acts of 1876 and 1882; and all the facts 
are found by the lower Court, essential to make the contract, 

ie 


is well as to show the absolute necessity for the payment of 


«cv 


the bonded debt, of the pledged surplus and City property. 


Atter the Act of 1882, and the completion of the contract it 
embodies, the Legislature undertook to enact the Act, No. 67, 
of 1884. Session Acts, p. 89. (See appendix.) It provided 
for the issue of bonds, to take up the judgment debts of the 
City of New Orleans. Not bonded debts. It provided for the 
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levy of po tax, for the bonds thus to be issued. It pro. 


vided nothing, except what it proposed to take, from 
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1876, and of 


Ac ts of 
1882, appiying the surplus of the Premium Bond tax, and 


answer, setting up the provisions in the 


other assets of the City, to the payment of the bonded debt; 
the answer averred the acceptance by the bondholders of the 
Acts of 1876 and 1882, and that these Acts thereby became 
contracts with the bondholders; the answer denied the com 
petency of the Act of 1854, to appropriate to the judgment 
creditors, the surplus of the Premium Bond taxes and other 
assets pledged to the bonded er.ditors by the provisions of 
the Acts of 18 


vision in the Act of 1884 making this appropriation was un 
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: 'j 4*d 2 . 3? XUN s > anlar ‘ : . a 
6 and 1852; the answer claimed that the pro- 
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constitutional and void because it impaired the obligation of 
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as ‘it was for its execution. Upon Provisions which were uneon 
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ve executed, and hence the 


stitutional and void. eould not 


Board of Liquidation had refused to issue the boud Ss applied 


see Ree ord } ages 4-6 

ie RP the suit by the Sun Matual 
Insurance Company, holder of the Premium Bonds issued under 
the Act of 1576, as well as holder of a large amount of the bonds 
issued under the Actof1884. Se Louisiana Code of Practice, 
Art. 389. The Intervention asserted the ocutracts with the 
boud holders; denied the validity of the Act of 1884; alleged 
that act was in violation of the contracts of the bondholders; 


~ 


5 Stn elma ea mgaamagie resisting the issue of 


bonds under the Act of 1884. See that’Intervention Record. 
p. 7-5. aaa judgment of the Court, was in favor of the re 
lator, Judah Hart, applying for the mandamus... The Manda- 
mus was issued, directing the Dian: ta Manette bouks anil 
that judgmeut was based upon the finding of facts at pp. 11-17 
of the Record, Exceptions were taken to this judgment. 
The exceptions asserted the propositions of law, relied upon. 
by the Board of Liquidation, and excepted to the judgment of 
the Court adverse to these propositions. See exceptions, R. 
pp. 9-11. The case is now here on writ of error, prosecuted 
by the Board of Liquidation and by the Intervenor, from 
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the judgment of the United States Circuit Court. 
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of 1876, already ex plained, accrues to Premium bonds 
never issued but held by the city itself. It is the surplus, 
qa 
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lenoted in the 5th section of the act of 1876, as drawn 
premiums in the possession of the city, and to which refer- 
ence 1s made in the 7th section of the Act of 1882, as the 
surplus of the P remium Bond tax. The asssets of the 
City not required for p dist use, are pledged to the bond eredi 

tors, by the 5th section of the Act of 1880, (See appendix) 
passed in accordance with article 254 of the State Constitution 
of 1880 (printed in the Appendix), and are. pledged again by 
the Act of 1882, in the 6th section. The pledge to the bonded 
debt. of the assets not required for the public use was recognized 
by the Supreme Court of the State in the Board of liquidation 
vs. New Orleans, 32d Louisiana Annual, Ree. p. 915. The 
pl 
the tax, to be derived. for all the time to come, during 


edges then to the bondholders, both of the surplus of 


which the premium bond tax is to be levied, and of the assets 
not} ded licate d Lo public use, stand out distinet. So does the 

acceptance of the pledges, by the bondholders, and the result 
ing contract with them, Thus. the law and the acceptance 
constituting the contract 1s exhibited, which this Court 
called on to recognize and maintain 

Constitution United States Ist Article, Section 10. 

Cooley on Constitution limitation p. 177, et seq. 

Van Hoffman vs. Quincey, 4 Wall. p. 535. 

Binghampton Bridge Case, 3d Wall. p. 51. 

Nor, is the impairmentof that contrac by this Act of 1884, 
if carried into effect, less distinct, than the contract. That Act 
lays its grasp, upon these assets, pledged to the bondholdesr. It 
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of the premium bond tax over and above the amount required 
remium bonds) levied for bondholders alone, 
pledged to tig successive legislative acts, and which the 
ders have accepted. And the necessity of these 
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provisions for the bondholders, if anything besides their 


1S net 


ly shown in the 


acceptance Was Pr equisite, 1s COVSPISCUOS 
finding of facts. ‘The proposition then that the Act of 1884 


tends to impair the bondholders contract, is plainly and fully 


9 


Supported. The act of 1884 is an appropriation of that which 
belongs to the bondholder, under his contract, and the 
law that proposes that appropriation, carries its condemna- 
tion. The Act is in gross disregard of the contract and in the 
teeth of the provision in the Federal Constitution, that protects. 

See Constitution U. S., Art. 1, See. 10. 

4th Wall. p, 525. 

Nor is this Act of 1884, to be deemed capable of partial 
execution, its unconstitutional provisions — The 
modicum to be derived' from back taxes, prior to 1879, which 
this act proposes to apply to the judgment debts, is not 
the semblance of a provision, for the payment of the bonds. 
The real provisions for the payment of the bonds of 1884, are the 
bondholder’s taxes, and the assets pledged to him. Without 
these provisions, the act completely falls of ite purpose. The 
object of this act,is linked to meins of execution, not in the 
power of the legislature to grant. The act cannot be upheld 
for any purpose, because ofthe repugnancy to the Constitution 
of the United States, of those provisions, on which the execu. 
tion of the act depends. The vice of the unconstitutional 
sections pervade the entire act, and stamps it with nullity. In 
such cases the entire act is void. 

See Cooley’s Constitutional limitations, p. 176, et seq. 

It is sabenitted the Board of Liquidation properly refused 


to issue the bonds of 1884. under an act stamped with such 


Hayate, and that the judgment of the lower Court should 


be reversed 
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bhne city of New Orleans, in accordance with the plan adopted 
by the City Ceuncil, and approved by the Mayor on the twenty 
fifth May and thirty-first August, 1875. The said premium 
bouds shall be dated the first of September, 1875, and bear in- 


the rate of five per Cent. per aunum, trom the fifteenth 
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anged, shall bear interest as provided in the ordinance 
above ratified, which pro liles for the premium bonds. 

SEC. 5D. bet Jurth y enacted, ete.. That until a'l the bonds 
are funded as herein provided 16 shall be the duty of the com. 
missioners of consolidated debt and the said Supervising COil- 
mittee, immediately after the allotment of Series, to invite by 
sealed proposals for the exchange of old bonds for drawn 
1@ possession of the city; such 
hich the old bonds 
are offered, payable in the drawu premium bonds valued upon 
their face, capital and interest; the said bids, if any, to be 
opened by the commissioners of the consolidated debt and at 
least one of the said supervising committee, the right to reject 
any or all bids being reserved to the City Council; provided, 
that when bids are rejected, further offers shall be invited, 
either before or after distribution of premiums for exchange ot 
ll other bonds, or for casb, as the case may be. 
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this section being to limit the city taxation to one and one-half 
per cent. annually until the entire extinction of the bonded 
debt; to authorize the Council to levy annually out of the one 
and one-half per cent. taxation a sum adequate to the annual 
execution of said premium bond plan, and after the year 1851 
to levy at least one-half of one per cent. for the carrying out 
of said plan, and to distribute the surplus realized therefrom, 
if any, in retiring the outstanding bonded debt. 

Sec. 15. Se it further enacted, etc., That this act in all its 
provisions and limitations be held a contract between the city 
of New Orleans, the holders of said premium bonds and the 
tax-payers or residevts of said c'ty, so as to authorize any of 


the contracting parties to resist any and all contracting of: 


debt by the said city, or increase of taxatiou above the rate 
limited in the previous provisions of this act. 


ARTICLE 254 OF THE STATE CONSTITUTION. 


The General Assembly, at its next session after the adop- 
tion of this constitution, shall exact such legislation as may be 
proper to liquidate the indebtedness of the city of New Orleans, 
and apply its assets to the satisfaction thereof. It shall have 
authority to cancel the charter of said city, and remit its in- 
habitants to another form of government, if necessary. In 
any such new form of government no salary shall exceed three 
thousand five hundred dollars. 


ACT NO. 133, OF 1880. 
Unimportant Sections Omitted. 


SECTION 1. Beit enacted by the General Assembly of the State 
of Louisiana, That for the purpose of liquidating, reducing and 
consolidating the debt of the city of New Orleans, as herein- 
after specified, a permanent syudicate of six citizens of the 
said city is hereby created. The said syndicate shall be chosen 
as follows: Two by the Governor of the State of Louisiana, 
two by the Lieutenant Governor, and two by the Speaker of 
the House of Kepresentatives, and the Mayor of the City of 
New Orleans, the Treasurer and the Comptroller thereof, as 
hereinaiter provided, shall be ex-officio members of said syudi- 
cate; provided, that in case no change is made in the preseut 
city government, the present commissioners of the consolidated 
debt, shall act as ex-officio members of said syndicate, and the 
members of the syndicate so named, shail fill all vacancies 
in their number from death, resiguation or otherwise. 

SEC. 2. Bett further enacted, cte., That the commissioners of 
the consolidated debt, or the city officers provided and named in 
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section one of this Act, and the syndicate hereby created, shall 
constitute a board of liquidation of the city debt, and the said 
board shal] have exclusive control and direction of all matters 
relating to the bonded debt of the city of New Orleans. The 
Board of Liquidation shall cause to be prepared, bonds of the 
city of New Orleans, which bonds shall be used only for the 
purpose of negotiation or of exchange, as hereafter provided. 
**The Act goes on to provide for the issue of bonds to take up 
the extant bonded debt.” {No bonds were issued under this 
Act, but the bonds were issued by the Bvuard of Liquidation 
under the subsequent Act of 1884. | 

SEO. 3. Be it further enacted, etc., That the Board of Liquid- 
ation, of the city debt, be and it is hereby authorized and em- 
powered to retire and cancel the entire valid debt of the 
city of New Orlean:, excent the floating debt created up to 
the date of the passage of this Act, whether represented by 
bonds of various classes or by judgments, either by the sale 
of the new bonds, created under this act and appliance of pro- 
ceeds to the purchase of such old olbigations, or by exchange 
of the new bonds against said old obligations, on such terms 
as may be agreed upon between the holders of the said old 
obligations and the Board of Liquidation; provided, the new 
bonds shall not be sold for a less sum than eighty cents, in cash, 
op the dollar, and that no exchange shall be made at a greater 
rate than fifty cents in new Douds per one dollar of the face value 
of the old obligation with interest accrued thereon; and pro- 
vided further, that the entire issue of the new bonds sold or 
exchanged, as above provided, shall not exceed in all ten 
millions of dollars. 

SEC. 5. Be it further enacted, ete. That it shall be the 
duty of the city authorities, as soon as possible after the 
organization of the board of liquidation of the city debt, to 


turn over and transfer to the said board all the property of 


the City of New Orleans, both real and personal, not dedicated 
to public use, and the board of liquidation shall be and 1s 
hereby empowered and authorized to dispose of said property 


“on such terms and conditions as may be deemed favorable, 


the proceeds of such sale or sales to be deposited with the 
fiscal agent of the board at credit of * city debt fund.’’ 

SEC. 6. Be it further enacted, ete. That nothiug in this 
act shall be construed as eftecting or in any manner 
impairing the Act 31 of 1876, commonly known as the * Pre- 
mium Bond Act,” but it will be the duty of the city authorities 
to turn over and transfer to the board of liquidation of the 
city debt, all moneys collected on account of the tax levied in 
sccordance with the provisions of the premium bond act; and 
it shall be the duty of the board of liquidation to apportion 
the proceeds of said tax and apply the same pro rata, and in 
the proportion which each form of bonded debt shall bear to 
the entire amount of the city’s debt; and such portions of the 
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fully note the date and number of each deposit of coupons, as 
aforesaid, in the order of deposit, and the corresponding certi- 
ficate shall be numbered successively in the same order. and 
without regard to the time of actual issue. The option of re. 
demption reserved to the city, shall begin on January 4, 1884, 
the last and highest numbers of the certificate being first re- 
deemed, and all to be redeemed successively in the same order. 
One month’s public notice shall be given by said city of the 
amounts and numbers of the certificates it will cause to be re- 
deemed. The said certificates shall bear the interest at the 
rate of three per cent. semi-annually until paid, to be repre- 
sented by coupons attached to and numbered identically with 
said certificates ; provided, that said interest shall cease upon 
any certificate one month after notice as aforesaid shall bave 
been published that the certificate will be paid. Said certiti- 
cate shall be negotiable and transferable by delivery only with- 
out endorsement, and shall invest the holder thereof, with all 
the rights, remedies and privileges of the original holders of 
the coupons in exchange for which they were issued ; and in 
case of non-payment of either the interest or principal of said 
certificates punctually when due, the bolder may immediately, 
without further process of law. recover from the city the cou- 
pens originally deposited as aforesaid, and may thereupon pro- 
ceed against the city under the original bond contract, with- 
out the operation of any prescription or novation and as is pro- 
vided in Section: 1 of this act in the case of the extension of 
outstanding bonds. 

SEC. 5. be it further enacted, etc., That in view of the enforce- 
ment by judicial process of the payment of past due bonds and 
coupons, with interest and costs, the city of New Orleans is 
hereby authorized and directed, in order to provide for the 
punctual payment of the interest and principal of all outstand- 
ing bonds and certificates for matured coupons extended, as 
provided in Section 3, except Premium Bonds, to levy on alk 
property within its territorial limits, liable to taxation for other 
purposes, at he same time and in the same way and on the 
same tax bill, and to be enforced and collected as are the ordi- 
nary city taxes, ap annual tax sufficient to pay punctually the 
interest on all outstanding bonds and extended coupons ag 
aforesaid, when due, whiel said tax shall uever exceed one.- 
half of one per cent. nor be less than one-quarte* of one pe1 
cent. on the assessed valuation of all taxable property as 
aforesaid, and the proceeds of said tax shall be dulv turned 
over as collected to the Board of Liguidation of the City Debt, 
in the same manner as the Premium Bond tax, to be .by them 
deposited to the credit of the City D-bt Fund, and to be ap- 
plied exclusively to the objects and purposes of this act. 

SEO. 6. Be it further enacted, etc., That all funds now, or that 
may be at the time of the passage of this act, in the hands of 


the corresponding certificates. The said registry shall care: 


the Board of Liquidation ofthe City Debt under existing laws, 

shall be deposited with the Fiscal or date of the Board to the 
credit of the amount known as the C y Debt Hund, which fand 
shall be applied exclusively to the purel hase, on the most favor- 
able terms, not exceeding par of the face value of any of th: 


outstanding bonds or coupons, and the certificates therefor of 


said city, which are extended to be retir regen the provision 
of this act; provided, that said City Debt Fund shall be used 
first to provide for, and pay the interest on the bonds and e@er- 
tificates contemplated herein; and it shall be the duty of the 
Council, in its annual budget, to make an appropriation to carry 
out the provisions of this act. | 

SEC. 7. Be it further enacted, etc., That the surplus pro ‘eeds, 
if any, of the Premium Bond tax of each year remaining in the 
hands of the Board of Liquidation of the city debt, or surplus 
on hand at the time of the passage of this act, after all the 
drawn series. interest and premiums thereon, exigible or due 
to the holders thereof have been provided for or fully paid, 
Shall also be deposited with the Fiscal Agent of the said 


Board to the eredit of the account known as the City Debt 
Fund, and applied exclusively as provided in Section 0. 
SEC. 10. Be it further enacted, ., that this act, in all its 


parts, provisions, terms, ei Obligations and limita- 
tions, 1s to be deemed and to constitute a \ — binding con 
tract between the State of Louisiana, the city of New Orleans, 
its residents, citizens and Spree ant the holders of the 
bonds herein authorized to be extended, and the judicial pro- 
cess of the State of Louisiana, now authorized by law, or in 
force at the creation of said bonded debt as aforesaid, may be 
resorted to andis to be recognized and applied tot] 12 judges 

thereof, for the enforcement of its provisions In favor of any 
party having and showing just cause for complaint or injury or 
a Violation of any of the provisions thereof. 

SEC. 11. Beit further enacted, etc., That it is hereby made a 
felony, punishable with fine not exceeding $5,000, and impri- 
sonpment at hard labor not exceeding five years, for the Fiscal 
Agent, the Mayor, or any other officer of the city of New Or- 
leans, or ofits clerks, subordinates, or employes of any descrip 
tion whatever, to feloniously misapply, misappropriate or em: 
bezzle any of the funds, taxes, assets or property designed i 
this act to liquidate and pay said bonded debt, or the interest 
thereof, or to divert the same, or any part thereof from the 
legitimate use and purposes herein provided, and such persons 
or persons, on conviction thereof, according to law, shall be pun- 
ished accordingly. | 

SEC. 12. Be it further enacted, etc., That any legal proceeding 


instituted to prevent, hinder, delay or obstruci sth » operation of 


this act, or any of its provisions, in whole or in part, after its 
promulgation as a law, shall be tried summarily and by prefer- 
ence over all other causes or proceeding, whether the Court, 
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ments, at present rendered against said city, and to such float 


g ' 
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SEC. 3. Be it further enacted, etc., That section five of Act 
No. 133, approved April 10th, 1880, be amended and re-enacted 
so as toread: That it shall be the duty of the city of New Or- 
leans fi ip irn over and transfer tothe Board Liquidation, im 
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same shall be by sealed proposals, and that prefereuce shall be 
civen to the lowest bidder: and provided further, that no bids 
above the par value of said bonds shall be accepted. 

SEC. 4. be it further enacted, etc., That for the further re 
demption of said bonds, the said Board of Liquidation is hereby 


authorized and required after each and every allotment of 


series following the passage of this Act, to advertise for sealed 
proposals for the exchange of drawn premium bonds in posses 
sion of the city 
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BRIEF ON BEHALF OF THE SUN MUTUAL INSURANCE COMPANY, 
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STATEMENT. 
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At its regular session in 1884, the General Assembly of the 
State of Louisiana passed an Act, known as Act No. 67 of 1884, 
the object of which was to provide ior the retiring and canceling 
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of New Orleans, and of the floa debt or claims against the City 
for 1878 and previous years, merged or to be merged into judg- 
ments. 

The Board of Liquidation, an. incorporated 
law with all duties connected with the City Debt and its settle- 
ment, was directed to issue bonds of the City of New Orleans and 
to use them in retiring the aforesaid judgments, either by ex- 


changing bonds for judgments, or by the sa 
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and provide for their payment, as required by Act No. 67 of 1884. 
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The Board and the Sun Insurance Company, intervenor, have 
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both sued out writs of error operating as a supersedeas. 
cord contains a finding of facts by the trial Judge. From the 
facts, as found, the Judge was requested by the defendant and in- 
tervenor to draw certain conclusions of law, and, from his ad- 
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verse rulings on these points, four bills of exceptions were 
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size the errors of law which we ciaim are to be found in the lower 


court’s conclusions of law, and which are patent on the Record. 
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Board of Liquidation of the City Debt at the time of the passage 


of the Act, under existing laws, were directed to be deposited to the 
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vided for. or fully paid. Sec. 7 of Act of 18582, p. 69. 
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Che whole of tnis tax. however. mentioned In sec. 9.13S not paid 


The Act No. 58 of 1882 evidently contemplated the acceptance 
of the terms of the Act by all the holders of outstanding bonds. 
But a few davs after the passage of this Act, the General 
Assembly passed Act No. 68 of 1882, p. 87 of the printed Acts of 
that vear, to provide for the contingency, that all these bond- 
holders might not accept the extension proposed in Act No. 58 
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of 1SS2. This Act No. 68 provided, thatif but a portion accepted 
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the ofter, then niya corresponding portion or tne taxX autnol ized 


the benefit of unextended bonds; but delared that the require- 


ments of the unextended HDonds a 


bonds, not extended, must be met by a tax not exceeding five 
mills, ‘‘it being the intention that not more than five mills shall 
be levied, under either or both Aets, for the benefit of the bonds 
of the City of New Orleans other than premium bonds.” {See 


Sec. 6. Act GS of 1SS2.) In other words. a tax of five mills is 
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if extended bonds are entitied 1S not sufh- 


cient to pay even the interest on these bonds. 
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Oo) are appli d to another purpose, not ONLY Willi ali Hope of pro- 
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contemplated in the Act shall not operate anv novation of the 
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bonded obligation. a 
altering. weakening or iniparrings tne original contract obliga- 
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tions, or the rights and remedies of the holders thereof. undez 
pre-existing laws or Constitutions. 
Wh: "OYvA . Pr 4) ‘iol c { | . a ve . a a ~ 
lat Were some of the rights of these bondholders under laws 
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prior to the Aet of ISS?. mav be seen by reference to See. 11 of 


Act 31 of 1876. 


SS 


919, Board of Liquidation VS. City of New Orleans; 39 An. 140, 
141, 142, Rivet vs. City of New Orleans; 105 U. S. 287, Louisiana 
vs. Pilsbury. 

We shall have occasion, later on, to discuss these rights of the 
bondholders, which were in existence at the time of the passage 
of this Act of 1882. 

The object of Act 67 of 1884 was to provide for judgments 
rendered and to be rendered against the City of New Orleans, 
for debts or claims created against the City, prior to the year 1879- 
It directed the Board of Liquidation to issue interest bearing 


bonds of the City, and to use the same in retiring and canceling 


the afcresaid judgment debt, either by the sale of the new bonds 
° . . : ] 
and appliance of the proceeds to pay judgments, or by exchange 


of bonds for judgments. The Act, then, was intended to provide for 
an entirely different class of creditors from the holders of out- 
standing bonds. 


To the payment of the interest, and ultimately the principal, 


of these bonds, the Board of Liquidation were directed, by Secs. 3 
and 4 of the Act. to apply ; 
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1. All the property, reai ana personal, of the City. not dedica- 
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cated to public use; and all assets of the City, realized and to be 
realized, not necessary for its support. 

2. All uncollected revenues of the City prior to 1879, when 
collected. ‘ 

3. After each allotment of series under the premium bond 
plan, that is, four times a vear, $50,000 of the new bonds were to 
be exchanged for drawn premium bonds in the hands of the City. 

The entire amount of uncollected revenues, prior to 1879. re- 
ceived to date by the Board of Liquidation, is only some $50,000. 
{See findings of Facts, It. p. /3 oe As most of these back 
taxes are payable in “ scrip” and never reach the hands of the 
Board of Liquidation, (see Louisiana State Constitution, Mis- 
cellaneous Ordinance for the Relief of Delinquent Taxpayers), 


this source of payment practically amounts to nothing. 
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Section 6 of the Act of 1882, then, requires the Board of Liqut- 
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dation to turn over the tunads 1n Its hands into the ( 1t\ Debt 


Fund,” and the whole ‘‘ City Debt Fund” is LO be applied as 


The existing laws were Sec. 10 of Act 31 of 1876, Sec. 5 of Act 
nd two decisions of the state Supreme Court, con- 
struine these Sections. found in 382 La. An. 915. Board, ete. vs. 

. City, and 382 La. An. 268. Gas Light Co. vs Mayor, ete. 
The Board of Liquidation was created by Act No. 133 of 1880 
to take charge of the bonded debt of the City of New Orleans. 
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posed OF and soia bY the boara; tne proceeds ol the sales were to 


constitute nd be known as thi City Debt Fund.” and to be 
LuSé 1 to retire and cancel the onded debt of the Bits Nae 5 Oi 
Act No. 133 of 1880 enacts, That it shall be the dutv of the 
City authorities, as soon as possible, after the organization of 
the Board of Liquidation of the Citv Debt. to turn over and trans- 
fer to the said Board al] ine property of the City of New Orleans, 
both real and personal, not dedicated to public use, and the 
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who accepted and acted upon the offer made in this Act had a 


right to believe that this Citv Debt Fund was used with the 
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meaning which had been judicially affixed to it in the case just 
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quoted, that is, to include all the City’s property, or the proceeds 
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thereof, of any description, 72 esse or in posse, not dedicated to pub- 


lic use, accruing to the ( 
tended bonds have as inviolable a contract right to this interpreta- 
tion of the ‘‘ City Debt Fund,” as they have to the fund itself. A 
reference to other portions of the Act of 1852 will show that the 
Legislature had no intention to use these words with a different 
or more restricted meaning. For, in Sec. 11 of the Act, the 
Board are forbidden, under severe penalties, from diverting any 
of “the funds, taxes, assets or property, designed in this Act to 
liquidate and pay said bonded debt, or the interest thereof, ete 
(Italics ours.) Where has there been any designation in the Act 


assets or property,” unless the “ City Debt Fund” be given 
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of 
the meaning we contend for it? 

The Court will observe, that in this case of the Board, ete. vs. 
City, 3] La. An. O15, decided before the passage of the Act of 


1882, the highest Court of the State repeatedly declares that this 


© 
“City Debt Fund” is applicable to the payment of the bonded 
debt of the City. 
Giving to the * City Debt Fund ” the meaning which had been 


attached to it when this Act was passed, and which other parts 
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two Acts Is apparent, by simple comparison. It will re 
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This Act was passed upon by this Court in the case ol Louisiana 
~ rr — 1 ee. 4. 248 — iuske 
vs. Pilsburv. 105.U. S. 278. and the provision prohibiting the levy 
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At the time of the passage of the Act of 18/6, the City’s 
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nmhnances were 1n a daepiorable condition. ne Ulty was over- 
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Whelmingly in debt, and the taxation necessary to pay this in- 


debtedness threatened her with financial ruin and bankruptcy. 
To postpone the time of payment of her bonded debt and tO 
liquidate it at a more gradual rate than permitted by the original 
bond contracts, the scheme contained in the Premium Bond Act 
was devised [It was the purpose otf the Act to fund the entire 
bonded debt of the City of New Orleans into bonds to be issued 
under the provisions of the Act, by inducing the holders of out- 
stand ng boi ls vO e@) chang them for b nds of S20 each, payable, 
a certain Increasing number, every year. What bonds should bs 

paid each year was to be determined by quarterly drawings from 
é wheel. into which would be p! iced the numbers of tne whole 
das of bonds provided for in the Act. A certain amount of 

premiums were to be distributed after each drawing to the 
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bonds were called 
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million dollars oO] bonds, o1 one millon 1n numober, were deemed 
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ing to exchange them for premium bonds, and that, therefore, 


the whole $20,000,000 of bonds would not be issued. lt was pro- 
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vided. howeve! (see thie Ilvet case, 099) La. AN. 141). that the en- 
tire series should be revarded as issued, fT! numoers Orres yond- 
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the whole $20,000,000 of bonds had been given.out In exchange 
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for the old bonds. Che Citv was to hold these unissued bonds 
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and tnev wouid represent the uniunded bonded Ded. ‘he City 
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extended bonds of the intervenor are a. part. Onlv about 
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$15,000,000 of premium bonds were Issued and taken 1n exehange 
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for old bonds. ‘The remaining $7.000.000 were never issued. 


After the issuance of the bonds. the Citv bought in $3.500.000 of 
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the bonds. Sothatthe present number of premium bonds issued, 
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not issued, and bought in aiter issuance and now owned by the 
1° 4 . j “— * 3° . i | r - 
Citv, are (see Finding Of Kaects, p./Q) 
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lly contemplated in the Act. There are now four 
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drawings in the year (Rivet ease, 35 La. An. 144), each drawing 


being followed atone rea ena among the holders 
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of drawn numbers. 
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W hen, then. at the quarterly drawings. any of the drawn num- 
bers correspond to ae numbers of unissued bonds. or those 
] . | sy? 7 .* Ce + : ; . 1 ] . 
bought in by the City, then the City nay be said to be the holde1 
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of so man\ qarawn bonds. Fhese are the bonds which are re- 
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ferred to in the Act of 1584 as drawn premium bonds in ti 
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possession of the City.” 

But, drawn premium bonds held or represented by the City 
are not paid. Hence arises “the surplus proceeds of the pre- 
mium bond tax.” The trial Judge found the facts on this sub- 
ject to be (Record, pp. /%./4), “ that the sum required to carry 
out in its integrity the premium bond plan, considering all the 
bonds as issued and in the hands of other persons than the City 
of New Orleans, has never, except for the years 1876 and 1877, 
been produced by the premium bond tax: 

The premium bond plan required for.the year 1883..$682,754 00 


The total 5 mill premium bond tax levied in 1883.... 565,455 00 


ee 
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etal ees ie , Pow 3 Oo VD 
Premium bond plan required for i884 ............. $703,750 OO 
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SINR 5. 5s Bie nis.S' ode Ve Aen ea eed 380,606 00 
The deficit in 1883 and 1884 did not EE oe eee 
of the fact that the funds corresponding to the drawn premium 
bonds held by the City, remained in the hands of the City, and 
had not to be pai id out. That the amount furnished by the pre- 
mium bond plan was never adequate, except for the years 1876 
and 1577, to carry out the premium bond plan, if all the the pre- 
mium bonds had been issued ; hence, the surplus of the premium 


bond plan represents no surplus tax over and above the amount 
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required to carry out the plan in its integrity, and thus pay the 
outstanding premium bonds and the sum or sums which accrue to 
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eltner not issued or pought in by her. ii the premium ponds 
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oO outsiders, there woulda be an. annual denelt 1n bone premium 
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bond plan itself. 


We are now prepared to compare the provisions of the two Acts 


which deal with funds to be derived. from the premium bond 
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In? in the hands or tne Board hereby authorized and required, 


of Liquidation of the Citv Debt. after each and every allotment 
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or surplus on hand at the time: of series following the passage 
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of the passage ol this Act. after! of this Act, to advertise fo 
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been provided for o1 fully paid, ponds autnorizea herein to the 
7 . + . , . } } = + ;° . ‘ . + | ’ > 5 f | 
shall also be deposited with the amount of fifty thousand dol- 
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We contend, that to give to the judgme 
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tors the drawn premium bonds in the possession of the City, prac- 


tically means nothing else than to give them the surplus proceeds 
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which Sec. 7 of the Act of 1882 dedi- 
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of the premium bond 
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cates to the payment ol extended bonds of the character ow ned 


by the intervenor. 


That this view is correct is shown by the figures and facts 
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found by the trial Judge, a part of which we have quoted above, 
> , + 4 ° . . « } . , ; . : . : 

and to the whole of which we invite the special attention of the 
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the Court. (See Record, pp/Q@>- .)At 


The worki OS of the premium bond plan, as revealed DY these 


a 
statements, show that drawn premium bonds in the hands of the 
City are never paid out of the premium bond tax, but that those 
1] 
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which had been bougpt are ¢ ancelled and vpoose unissued remain 
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unissued, while the funds corresponding to those bonds remain 
in the premium | 
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which. in accordance with Sec. 11 of Act 31 of 1876. and Sec. 7 
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of the Act of 1882, the coupons of outstanding bonds are paid. 
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If the drawn premium bonds represented as held by the City are 
Pe, er ; ited for pnavment bv the aN Spee yniv will 
Ssoia ana presented tor payment Dy tne purcnasers, not Only Wil 
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the surplus ol the premium bond tax at once aqisappeal but the tax 
will be inadequate to pay the drawn premium bonds of those who 
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LdO were 496.029. 70. Difterence, ¢ 160,994.69. | hat this differ- 


ence was paid by money remaining in the debt fund principally 
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$4?9.199.55. Coupons pavable in 1884. $496.029.70. Difference. 
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$66,5/4.52, which difference was made up by the money due the 
rawn premium bonds represented or held by the City.” 


Hence, if the provisions of the Act of 1884 are permitted to be 
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carried out, a default will be made in the payment of the interest 
on all the outstanding bonds of the City, and all hope of a sinking 


fund for their redemption will be destroyed. Not only this, but a 
deficit in the funds to pay drawn premium bonds will be created, 
the premium bond plan broken up, and the City relegated to the 
financial chaos from which she has just emerged with so much 
dificulty. Fortunately, the existence of that principle in our 
Constitution which secures the inviolability of contracts affords 
a means of averting the deplorable consequences of this unwise 
and iniq litous piece of legislation. 

Our contention finds abundant support in the Premium Bond 
Act itself. A careful perusal of the Act impresses the mind 
with the conviction that the Legislature intended the holders 


ol outstanding bonds to recelve al] the premium bond tax 


which was not necessary to pay that portion of the issued pre- 


mium bonds which were to be retired each vear under the allot- 
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ment plan. (see Secs. 9 and ll] of Act 31 of 1576.) 
’ } ; . 1} .* | , 
Under the premiim bond scheme, all outstanding bonds were to 
, | of + . " , “ . . 
be regardaea as tunded, the unissued premium bonds remmatrning in 
the hands of the City belng supposed to represent outstanding 


bonds which had not been presented for funding. The tax, there- 
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fore, was levied as if the whole $20.000.000 of bonds were issued 


but the surplus resulting each vear from the fact of some of the 
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drawn serves being 1n the possession of the Citv, was to go to the 
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outstanding unfunded OOMGS., In other words, the unissued pre- 
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miudin ooNAS OI the City represented UNnTUnNaea YDONAS, and any 


' ] 4 ’ : iit & . . — | ——— + 
part of the tax to whieh the premium bonds held by the City 
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were entitied, was to ve turned over to the unrunded vondas 
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If. as must be contended bv those wi See ict etween 
Se i of 1882 and See. 4 of ISS4, the drawn premium bonds 1n 
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exist any surplus in the premium bond tax, and the unissued 
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much revenue or property in her hands which she need not apply 
to her bonded debt, but may employ as she sees fit,or as the Leg- 
islature may direct, then it must be believed that the Legislature, 
in passing the Act of 1876, while deploring the overwhelm- 
ing indebtedness of the City, and the consequent financial ruin 
which threatened her, intended, nevertheless, to create a new debt 
of several millions, by giving to the City to dispose of, as she chose, 
all the premium bonds that were not exchanged for old bonds! 

We might rest content with calling the attention of the Court 
to the absurdity, in view of the circumstances under which the 
Premium Bond Act was passed, and of the then financial condition 
of the City, of imputing such an intention to the Legislature. 
But it can be easily shown that such an interpretation would 
make the Act inconsistent with itself, and in violation of the 
Constitution of 1868, which prevailed in Louisiana at the date 
of its passage. 

For, if we regard the premium bonds which were not issued as 
not representing the unfunded bonds, but as so much property in 
the hands of the City which, as they are drawn, she can cash her- 


self. or sell them to others to be cashed. out of the tax required 


by the Act to be annually levied, and apply the proceeds as she 
or the Legislature chooses, then it necessarily follows that a new 


debt was created by the Act of 1876, equal in amount to the 


number of premium bonds which were not issued, that is, to about 


. ey 


7,.000.000. But the Act itself forbade the creation of anv new 
debt on the part of the City, and declared that the limit of the 
l } ‘ . ™ ‘ a a 3 “4 
ne then owed was an essential] part of 


the Act 


City cebt to the amount s 
] > = > Be : . - . ] ae 5 } . - % ‘ 4 
the contract with the premium bondholders. sec. 6 ol 
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tnus conciudes: It peing a part Or tne consideration ol this 
contract that the City of New Orleans shall be incom pe- 
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tent to incur any debt o1 ODIZation, as HOW provided by the Con- 
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The provision ofthe Constitution referred to, is found in the Acts 
of 1874, p 56, being an amendment to the Constitution of 
“The City of New Orleans shall not hereafter increase her debt, 
in any manner or form, or under any pretex After the first 
day of January, 1875, no evidence of indebtedness or warrant for 


payment of money shall be issued by any officer of said City, ex- 
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cept against cash actually in the treasury ; but this shall 
so construed as to prevent a renewal of matured bonds at par. or 
A A 
the issue of new bonds in exchange for other bonds: provided 
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the Citv debt be not thereby increased. 


Section 4 of the Act of 1884, therefore, is not only an uncon- 


stitutional diversion of a fund previousl!v pileadged to another set 


° : . "te! a : rer I li SR. OR. Eee ‘ > . 
Of creditors. but it Can ve ¢ arried Out ONIV OV PLVINE to Act 31 OT 


1876 a construction which makes it inconsistent with itself, and 
violative of the State Constitution. 

Our claim to the surplus proceeds of the premium bond tax, 
or the sums accruing to the City, as the holder of drawn pre- 


mium bonds, which we have endeavored to establish by an ex- 
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Louisiana in the Rivet ease. The Court held that the holders 


+ . 7 | . . . . | 
of unfunded bonds (extended bonds of intervenor are untunded ) 
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the advantages of the premium bond scheme, the Court Say (09 


La. An. I iQ) ) ; = Keven of the diminished taux so levis L. More 
than three-fifths is returned directly to the City, to ised. under 
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the provisions of the Act. ior the reduction of her bonded dept 
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Ls required tO invest the part coming to her in retiring untundaded 
bonds. 
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24 
of this contract, and whether the diversion of these funds to other 
purposes by the Act of 1884, constitutes such an impairment of 
this contract as to render the Act of 1884 unconstitutional. 

That Act No. 58 of 1882 is, in its nature, a contract between 
the City of New Orleans and the bondholders, when the latter 
accepted its terms and manifested their acceptance by extending 
their bonds and exchanging their coupons, matured and exigible, 
for ten-year certificate bonds, will scarcely. be denied. There was 
a& proposition on the part of the State and City, an acceptance on 
the part of the bondholders. The parties thereby entered into 
mutual engagements, and a synallagmatic contract was formed. 

If any doubt, however, as to the nature of this transaction can 
exist, it is removed by Section 10 of the Act, which reads as 
follows: 

‘Sec. 10. Be it further enacted, etc., That this Act, in all its 
parts, provisions, terms, conditions, obligations and limitations, 
is to be deemed and to constitute a valid, binding contract be- 
tween the State of Louisiana, the City of New Orleans, its resi- 
dents, citizens, and taxpayers, and the holders of the bonds 
herein authorized to be extended, and the judicial process of the 
State of Louisiana, now authorized by law, or in force at the cre- 
ation of said bonded debt as aforesaid, may be resorted to, and 
is to be recognized and applied to the Judges thereof, for the en- 
forcement of its provisions in favor of any party having and 
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it is equ ear that an essential, material part of the con- 


tract embodied in the Act 1s the provision made for the payment 
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the Board of Liquidation to apply the “ City Debt Fund ” to the 
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extent required by Act 67 of 1884, to the payment of said bonds. 

a. . 10 refusing to conclude, as a matter of law, from the state 
of facts found, that the surplus of the drawn premium bonds was 
dedicated entirely to the bonds of the character owned by inter- 
venor, and, therefore, that the provision of the Act of 1884 was 
unconstitutional, null and void, because it impaired the obliga- 
tion of intervenor’s contract. 

4. In failing to hold, as a matter of law, from the state of 
facts found, that the drawn premium bonds held by the City, 
and not already issued in exchange for outstanding bonds, con- 
stituted a part and parcel of the surplus of the premium bond 
tax, and that said surplus, so constituted, was exclusively dedi- 
cated to the bonded debt of said City, exclusive of the bonds 


claimed by relator. 
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SECTION l. Bi at enacted buthe Greneral As se nLDI 


i Ath ) i ply Of the State of 
Louisiana, That the City of New Orleans, acting through the 
Board of Lignidation of the City Debt, or other duly authorized 
officers,.be and she is hereby authorized and empowered to ex- 


7 7 , a + ‘ . . 7 eh . re ‘ , . 
tend the bonded indebtedness of said City. other than Premium 


» + . :' ae, anh wei ) easerieeed beeiie es 
Bonds, outstanding at the passage and promuigation ol this Act, 


for the period of fortv years, from January 1, 18383, at a rate of 


oJ 
interest not exceeding six per cent. ; provided, the City shall have 
the right to call in said bonds, so renewed or extended for pay- 
ment, at par after the year 1895, upon giving notice to that effect 
during a period of three months. 

Sec. 2. Be it further enacted, etc., That the provisions of the 
foregoing Section be and they APC hereby extended to all bonded 
obligations of the Citv, except Premium Bonds, whether due or 
to become due, including such as may have been merged into 
judgments, but for which no tax, special or otherwise, has yet 
been levied: provided, nothing in this Act shall be considered as 
a waiver of prescription which may have accrued or may accrue 
on such bonds in favor of the City. 

DEC. oO. Be it further enacted; etc.. That. to each bond extended 
or renewed, a certificate or annex, signed by the Mayor and the 
Administrator of Finance or Treasurer of said City, shall be 
securely affixed, which certificate, in express terms, shall import 
an obligation on the part of the City to pay the principal of said 
extended bond in forty years from a date -not later than the first 
of July, 1883, with interest as aforesaid ; and said certificate shall 
fully and accurately describe the bond to which it is affixed, and the 
coupons of interest thereon not yet matured, and shall be of no 
effect unless accompanied by said bond, which shall be stamped 
to correspond with the number and description of the certificate, 
and aceurate registry shall be kept, recording both bond and 
certificate ; and if the bonds to be renewed have been merged in 
judgment, a certificate a full satisfaction and renunciation of all 


rights under the judgment shall be attached, and the judgment 


eancelled and annulled in the records of the Court. and on the 


books of the Department of Accounts or Comptroller, if it has 
been registered under Act 5 of. 1870. Coupons of interest, 
payable at the rate of three per cent. semi-annually, 
shall be attached to and delivered with said certificate. 


and shall relate to the dates of maturity of the coupons on the 
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extended bonds, begining with the earliest coupon maturing 
after January 1, 1883, and continuing during the period of forty 


: ‘ 


years; provided, that no bonds shall extended unless all the un- 


matured coupons falling due after January 1, 1883, are attached 


thereto: and. provided furihre rs that t| 


li 1 COUNDONS of the extended 
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bond shall be surrendered, with the corresponding coupons of 
the certificate. when the latter coupons are paid. The said cer- 
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tificates shall be numbered in the order of Lne applications there- 


for, ana when ealled in itor payment unaer the operation of the 


City’s option, the last and. highest numbers shail be called first 
and interest thereon shall cease at maturity of said eall. The 
said extension, during its continuanee, shall interrupt all pres- 
cription of every kind on said bonds or coupons, and shall not 


operate any novation thereof, nor shall it be deemed in any man- 
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eations qf resaid or tha ‘] y its , 1a ran iy 7: ft +] Oo 1, ld eS a there 
ew Be : © Gd@hUT Cecil , OF LIC I a Ad S alia ClALICUAICS Ul CLA WOiIagers lecre- 


of. under pre-existi 


we 
o 
~_ 
« 
— 
ome 
~ 
~ 
J 
nd 
—T 
| 
f 
— 
now 
4 
— 
— 
mo 
on 
a 
§ 
~ 
— 
~ 
none 


aefault or non-payment at anv time, aiter @Gue dem ind Of the in- 


LA ai 4 
ter wT stil ulat ve é } qacrra of 1? , _r) $e f° Poayliyp Ss " mrp tr +} , ~~ " +3 
Cst stipulate ana apreeGa Upon, Or of faliure tO pay tire princl- 
a | ] wae f° xy | } rf + I. = aie 4 | , + P + | “ur f 7 £ : , 
pa thereol when que, LGIECN, 1h) tia Case. tic CEXTCHNSION Ol time 


granted tor the payment ot the principal oj said bonds, and the 
1 “Ac sh; |] mo Oia ] Ts ) oe ee ae } -_ cv : } 
interest shall, 1} PSO facto, be null and void and of no etieect, and the 
’ } : > } t } _ ‘ . 1] iQ . 
holder or holders of said bonds shall be ‘restored to all his o1 
h a oe } rope ta « ewe sc ea Ms . } Pee ) 4 . ” 7 
Tne original rights and remedies, ana be e@envtitiead to Cialm an 


A 


enforce payment of interest atthe time 


lated. and pas ment ol the prineipai at maturitv., 1n A cordance 
1 } ied : Re ee cue ae | 7 a se cee we _ 
with. and under tne laws by woien said ponds were originalls 


* 


ene s 


issued and enforced at the time of their creation. as if no exten- 


y } . . 


; , "AY +3 ] - — ] +4 ne harain . 7 
sion had ever been stipulated or agreed upon, as herein provided. 


ay a Se 37 — ; , ‘Sea 7 '. 

Qa : 4. HC le Furth Pr PVACTAA. Pit Petre oes Chr eer: co) nNrovide ior 

the payment of maturel coupons of outstanding bonds, up 
; Ji “a m- neee Tey Pees Se a, a ee rae Gece. 
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the City of New Orleans, acting through the said Board of Liq- 
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C) fa 


uidation of the City Debt, be and is hereby empowered and in- 
ructed to deliver to the holder of any valid coupons issued by 
the said City of New Orleans, matured or to fall due prior to 
January 2, 1883, and for which no judgment tax shall have 
been levied, a certificate importing an obligation to pay the sum 
of the face of said coupons and the interest thereon, at the rate 
of six per cent. per annum, from maturity thereof until Jan. 1, 
1883. Said certificate shall be dated Jan. 1, 1883, and be payable 
in ten years from date or sooner, at the option of the said City; 
it shall accurately describe the coupon or coupons in exchange 
for which it is to be delivered, and said COupot!lis shall first be 


i 
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deposited for safe keeping with the said Board of Liquidation, 
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and an accurate registry shall be made by said Board of both 


the coupons and the corresponding certificates. The said regis- 
try shall carefully note the date and number of each deposit of 
coupons, as aforesaid, in the order of deposit, and the corres- 
ponding certificates shall be numbered successively in the same 
order, and without regard to the time of actual issue. The 
option of redemption reserved to the City, shall begin on Janu- 
ary 1, 1884, the last and highest numbers of the certificate being 
first redeemed, and all to be redeemed successively in the same 
order. One month’s public notice shall be given by said City of 
the amount and numbers of the certificates it will be cause to be 
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redeemed. The said certificates shall bear interest at the rate of 


three per cent. semi-annually, until paid, to be represented by 
coupons attached to and numbered identically with said certifi- 
cates ; provided, that said interest shall cease up2n any certifi- 
eate one month after notice, as aforesaid, shall have been 
published, that the certificate will be paid, Said certificate 
shall be negotiable and transferrable by delivery only without 
endorsement, and shall invest the holder thereof with all: the 
rights, remedies and privileges of the original holders of the 


coupons In exchange for which they were issued; and, in case 
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of non-payment of either the interest or principal of said 
certificates punctually when due, the holder may immediately, 
without further process of law, recover from the City the coupons 
originally deposited as aforesaid, and may thereupon proceed 
against the City under the original bond contract, without the 
operation of any prescription or novation, and as is provided in 
Sec. 1 of this Act, in the case of the extension of outstanding 
bonds. 

Sec. 5. Be it further enacted, etc., That in view of the enforce- 


ment by judicial process of the paymen ast due bonds and 
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coupons, with interest and costs, the City of New Orleans is 
hereby. authorized and directed, in order to provide for the 
punctual payment of the interest and principal of all outstanding 
bonds and certificates for matured coupons extended, as provided 
in Section 3, except Premium Bonds, to levy on-all property 
within its territorial limits, hable to taxation for other purposes, 
at the same time and in the same way and on the same tax bill, 
and to be enforced and collected as are the ordinary City taxes, an 
annual tax sufficient to pay punctually the interest on all out- 
standing bonds and extended coupons, as aforesaid, when due, 
which said tax shall never exceed one-half of one per cent., nor 
be less than one-quarter of one per cent., on the assessed valua- 
tion of all taxable property as aforesaid, and the proceeds of said 
tax shall be duly turned over, as collected, to the Board of Liqui- 
dation of the City Debt, in the same manner as the Premium 
Bond tax, to be by them deposited to the credit of the City Debt 
Fund, and to be applied exclusively to the objects and purposes 
of this Act. 


> 


Sec. 6. be it further enacted, etc., That all funds now, or that 
may be at the passage of this Act, in the hands of the Board of 
Liquidation of the City Debt. under existing laws, shall be depos- 
ited with the Fiscal Agent of the Board to the credit of the 


account Known as the City Debt Fund, which fund shall be 


o4 


applied exclusively to the purchase, on the most favorable terms, 
not exceeding par of the face value of any of the outstanding 
bonds or coupons, and the certificates therefor of said City, which 
are extended to be retired under the provision of this Act; pro- 
vided, that said City Debt Fund shall be used first to provide for, 
and pay the interest on the bonds and certificates contemplated 
herein; and it shall be the duty of the Council, in its annual 
appropriation, to carry out the provisions of this Act. 

SEc. 7. Be it further enacted, etc., That. the surplus proceeds, if 
any, of the Premium Bond tax of each year, remaining-in the 
hands of the Board of Liquidation of the City Debt, or surplus 


on hand at the time of the passage of this Act, after all the 


drawn series, interest and premiums thereon, exigible or due to - 


the holders thereof, have been proyided for or fully: paid, shall 
also be deposited with the Fiscal Agent of the said Board to the 
credit of the account known as the City Debt Fund, and applied 
exclusively as provided in Section 5. 

Sec. 8. bert further enacted, ete., That the said Board of Liqui- 
dation shall render semi-annually to the Mayor of the City of 
New Orleans, for publication, a full statement of its operation 
during the previous six months, and give a detailed statement of 
all property and moneys received and disbursed, or disposed of 
within said period, and the purposes thereof. 

Sec. 9. Be at further enacted. 050s, That the City of New Orleans 
is hereby authorized, and it shall be its duty, to pass all neces- 
sary and proper ordinances, and to execute and to sign all.Acts 
necessary to carry out the provisions of this Act in relation to 
the settlement, adjustment and extension of the bonded debt 
aforesaid, as contemplated herein with the holders thereof, as 
herein described and designated, and to prepare and to perfect 
the certificates and coupons required, and otherwise to do and per- 


form what is required and directed. 
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Sec. 10. Be it further enacted, ete.. That this Act in all its parts, 
provisions, terms, conditions, obligations and limitations, is to 
be deemed and to constitute a valid, binding contract, between 
the State of Louisiana, and the City of New Orleans, its resi- 
dents, citizens and taxpayers, and holders of the bonds herein 


a 


authorized to be extended, and the judicial process of the State 
of Louisiana, now authorized by law orin force at the creation 
of said bonded debt as aforesaid, may be resorted to, and is to be 
recognized and applied to the Judges thereof, for the enforcement 
of its provisions in“favor of any party having and. showing just 


cause for complaint or injury, or a violation of any of the pro- 


visions thereof. 

Sec. ll. Be it further enacted, ete., That it is hereby made a 
sere hbo ttthi'a if a ae i aT eas ES 
elony, punishable with a fine not exceeding $5,000, and impris- 

nent at hard labor ‘xeceeding five vears. for the fiseal 
Onmen clu are ia OT not ¢ XCeed Ld s ri ys yvears, eer Live IS¢ al 
agent, the Mayor, or any other officer of the City of New Orleans, 
or of its clerks, or subordinates, or employees of any description 


whatever, to feloniously misapply, misappropriate or embezzle 


-anv of the funds, taxes, assets, or property designed in this Act 


to liquidate and pay said bonded debt, or the interest thereof, or 
to divert the same, or any part thereof, from the legitimate use 
and purpose herein provided, and such person or persons, on 
conviction thereof, according to law, shall be punished accord- 
ingly. 

Sec. 12. Be it further enacted, etc.. That any legal proceeding 
instituted to prevent, hinder, delay or obstruct the operation. of 
this Act, or any of, its provisions, in whole or in part, after its 
promulgation as a law, shall be tried summarily, and by _ prefer- 
ence over all other causes or proceeding, whether the court hav- 
ing jurisdiction be in vacation or not; and, if appealed to the 
Supreme Court of the State of Louisiana, it shall be tried and 


determined by preference, whether said Court be in regular ses- 
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sion or in vacation; and, it is hereby made the duty of the 


within the least delay, and the decree pronounced shall become 
final on the twentieth day thereafter, unless a rehearing be 
granted, in which latter event the cause shall be heard de novo, 
and determined by said Court, and the decree pronounced there- 
on shall become final then without further delay. 
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Sec..13. Beit further enacted. etc.. That this act shall take 


effect from and after its passage, and all Jaws or parts of laws 


inconsistent or in conflict herewith be, and the same are hereby 


R. N. OGDEN, 
Speaker of the House of Representatives. 
GEO. L. WALTON, 


President pro tem. of the Senate. 
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Approve d June 30th 
S. D. McENERY, 
Governor of the State of Louisiana. 
A true copy: 3 
Wi... A. STRONG, 


Secretary of State. 


ACT No. 67 OF 1884. 
No. 67. | : AN ACT 
To amend and re-enact Sections 2,3 and 5, of an Act entitled 
“An Act to liquidate the indebtedness of the City of New 
Orleans, and to apply its assets to the satisfaction thereof: 
to create a Board of Liquidation, and prescribe their duties ; 
and to provide for a fiscal agent. and for the levying of a 


sufficient tax to pay said interest ;” approved April 10, 1880; 


Judges thereof, if in vacation, to determine the controversy. 
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places as may be designated in the bond,.but the said bonds 


shall be made payable, interest and principal, in lawful money 


of the United States. 

SEC. 2. Be it furthe r enacted. etc... That Section 3, of Act No. 1383, 
approved April 10, 1880, be amended and re-enacted s0 as to 
read: That the said Board of Liquidation of the City Debt, be 
and it is hereby authorized and required, and it is made the duty 
of the said Board, to retire and cancel the entire debt of the City of 
New Orleans, now in the form of executory judgments and regis- 
tered under the provisions of Act No. 5 of 1870, and that which 
hereafter may become merged into executory judgments and like- 
wise registered; except the floating debt or claims created for 
and against the year 1879, and subsequent years; that it is 
the full intent and mcaning of this Act to apply solely the priv- 
ileges thereof to executory judgments, at present rendered against 
such City, and to such floating debt or claims against said City 
for 1878, and previous years, merged and to be merged into exe- 
cutory judgments, whether absolute or rendered against the re- 
venues of any particular year or years, previous to the year 1879; 
that for the purpose of retiring and canceling said judgment debt, 
the said Board is authorized and required either to sell the bonds 
to be issued under this Act at not less than their par value, and 
apply the proceeds thereof to the payment of said judgments, as 
above specified, or issue said bonds in exchange for said judg- 
ments. 

SEc. 3. Be it further enacted, etc.,. That Sectron 5, of Act No. 
133, approved April 10, 1880, be amended and re-enacted go as 
read: That it shall be the duty of the City of New Orleans to 
turn over and transfer to the Board of Liquidation, immediately 
alter the passage of this Act, all property of the City of New Or- 
leans, real and personal, not dedicated to public use; provided, 


that in the sale of batture property, which is herein included, the 
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interest on the bonds authorized herein in the event that the tax 


™ . ¥ . : . ’ ’ ¢eyey | - 
authorized by Section 11 of said Act No. 133, approved April 10. 
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SEC. 4. bi id further enacted, etc., Lhat for the turther redemp- 
tion of] sald bonds. the Board Ol Liquidation 1s hereby authorized 
and required, aiter each and every allotment of series rOloWw1Ings 
the passage ol this Act, to advertise for sealed proposals for the 


exchange of drawn premium bonds in the possession of the City 
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dollars of said bonds issued under this Act; provided, t 
exchange be made unless preference be given to the lowest 
bidder. 

nothing herein shall be 


‘¢ 4} De as he ia alesis ee eee oe ; EE See «ee Ae Remy PA ee 
construed as in any manner affecting or interfering with the dis- 
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posal of property of said City, created under the provtsions ol 


Act No. 33, approved March 31, 1877, otherwise than is provided 


for in Section 14 of said Act. 
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Sec. 6. Be it further enacted, etc., That all laws or parts of laws 
in conflict herewith be and the same are hereby repealed. 
H. W. OGDEN, 
Speaker of the House of Representatives. 
CLAY KNOBLOCH, 
Lieutenant Governor and President of the Senate. 
Approved 9th July, 1884, 
S. D. McENERY, 
Governor of the State of Louisiana. 
A true copy from the original: 
OscAR ARROYO, 
Secretary of State. 


m7 


ee ig eR TIN LN AN 


h.. 


i i ee or reat Tan | U. ‘ i 


~ 28 "Hi, i ee 


DEC ae 183i 


ce ARR NA EE 
pp Fert 
2 
+ 
a 
” 
- 
hee 


L. A Ar ke NEY: 
A ~ fen 


4 
—_ 


SUPREME COURT OF THE a 


OCTOBER TERM, 1886. 


No. 1101. 


SUN MUTUAL INSURANCE COMPANY 


PLAINTIFF IN ERRoR, 


, INTERTENOR, 


VETSUs 
UNITED STATES EX REL. JUDAH HART, Devenpant In 


ERROR. 


No. 1123. 
BOARD OF LIQUIDATION OF THE CITY DEBT OF NEW 


ORLEANS, Puiartntirr 1n Error, 
veTsUs 


UNITED STATES EX REL. JUDAH HART. 


In Error to the Cirewt Court of the United States for the Eastern 


District of Louisiana. 


BRIEF FOR DEFENDANT IN ERROR, 


KE. H. FARRAR, 
Attorney for Judah Hart. 


T. H. Thomason, Printer, 36 Natches Street. 
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BRIEF FOR DEFENDANT IN ERROR, 


EK. H. FARRAR, 
Attorney for Judah Hart. 


T. H. Thomason, Printer, 36 Natchez Street. 
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mium bonds in exchange for their bonds issued under previous 


We here subjoin a list of the cases decided by your Honors 
U.S. vs. New Orleans, 98 U.S. p. 381; Wolfe vs. Same, 103 U. 
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outstanding bondholders, the Legislature, in 1882, was compelled 


2 | . 


to cease its repudiating tendencies, and to adopt Act No. 58 of 
the Acts of that year, which is reproduced in full in the appen- 
dix to the brief of the plaintiff in error. 

This Act authorized the City to renew and extend the payment 


of her outstanding bonds, other than premium bonds, and to 


fund into certificate bonds the unpaid coupons prior to the first 
I t I 


of January, 1883, and provides for the levy and collection of a 


special tax to pay the interest on these outstanding bonds and 
on the certificate bonds. 

Section 6 of this Act declares that all funds now, or that may 
be deposited under this Act in the hands of the Board of Liqui- 
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‘dation of the City Debt under existing laws, shall be deposited 


in the hands of the fiscal agent of the Board and credited to the 
account known as the City Debt Fund, which fund shall be ap- 
plied exclusively to the purchase on the most favorable ter 


not exceeding par of the. face value of 


any outstanding 
bonds or coupons, and the certificates therefor which are 
extended, to be retired under the provisions of this Act; 


vided that the said City Debt Fund shall be used, first 
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vide for and to pay the interest on the bonds and certificates 


pro- 


contemplated herein; and it shall be the duty of the Council, in 
its annual budget, to make an appropriation to carry out the 


provisions of this act. 


The 7th Section provides, that the surplus proceeds, if any, of 


the premium bond tax of each year, remaining in the hands of 
Board of Liquidation of the City Debt, or surplus on hand at the 
time of the passage of this Act, after all of the drawn series, 
interest and premiums thereon, exigible or due to the holders 
thereof, have been provided for or fully paid, shall also be de- 
posited with the fiscal agent of the said Board to the credit of the 
account known as the City Debt Fund, and applied exclusively, 
as provided in the fifth Section. 
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of Act No. 50 of 1870, and all that may hereafter become merged 
into executory judgments and likewise registered. In order to 
retire this debt, itis made the duty of the Board either to sell 
the bonds or to exchange them for these judgments at par. 

The 5th Section of the Act was amended and re-enacted so as 
to read: ‘“ That it shall be the duty of the City of New Orleans 


to turn over and transfer to the Board of Liquidation, 


immediately after the passage Of this Act, all of the property of 
the City of New Orleans, real or personal, not dedicated to public 


use; provided, that in the sale of batture property, which is 


herein included, the right of the City to all future accretions 


7 


shall.be reserved ; all assets of the said City, realized and to be 


realized, except such assets and revenues as pertain to the admin- 
istration of said City, and necessary for the support of the same, 
as at present authorized; all uncollected revenues of said City; 
anterior to the year 1879, when collected ; and the said Board is 


5 


hereby authorized, and required, to dispose of said property and 


assets, other than stock held in corporations, on such terms and 
conditions as said Board may deem to be to the best interests of 


. gre ny ‘ ] © 1 a > ] ~~ q La ° _ 37% . 7 
the City, and apply the proceeds thereof, together with the uncol- 
lected revenues above mentioned, when the same are collected : 


First. To the payment of the interest on the bonds aut 
ized herein, in the event that the tax authorized by the Section 
ll of the said Act No. 153, approved April 10th, 1850, be not 
levied. | 

Second. To theredemption and cancellation of the said bonds; 
provide d, that bids for the sale of ths 
roposals, and that preference shall be given to the lowest 
, provided furiker, that no bids above the par value 
of the said bonds shall be accepted. 

The 4th Section provides, that for the further redemption of 
the said bonds, the said Board of Liquidation is hereby authorized 


I tg 


and required, after each and every allotment of series following 
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ll 


the passage of this Act to advertise for sealed proposals, for the 
exchange of drawn premium bonds in possession of the City for 
the bonds authorized herein to the amount of fifty thousand 
dollars, of said bonds issued under this Act; provided, that no 
exchange be made, unless preference be given to the lowest 
bidder. 
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[t seems to us absolutely essential that the defendant and the 


intervenor should have both averred and proved, and that the 
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Dave found, that the funds coming into the hands 


Court should 
of the Board of’ Liquidation of the City Debt from the premium 
bond tax, from the tax of one-half of one per cent., to be 
levied under the Act of 1882, and from the proceeds of the sale 


of the assets of the City of New Orleans, known as the City Debt 
Fund, were and are insufficient for the purpose of carrying out 


the accepted portion of the premium bond plan, for the payment 


of the interest and sinking fund of the extended and certificate 


bonds, issued under the Act of 1882, and for the payment of the 


interest and sinking fund of the bonds provided to be issued 


under the Act of 1884, the validity of which is in question here. 
If these funds are sufficient for the execution of all of these 


purposes (and the presumption of law is that they are), then, it 
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So that, prior to January 1, 1893, which is the day of the 


maturity of the coupon certifica 


a 


t 


tes, they would be paid and 
wholly withdrawn. 

There would be left, thereafter, the entire net proceeds of the five 
mill tax, 7. e., $460,000, to be applied annually, in the first place, 
to the payment of the interest of the extended bonds, and sec- 
ondly, to the payment of the extended bonds. 

Net amount of tax, deducting 20 per cent. for shrinkage. $460,000 


In 1898—First year’s interest on extended bonds...... 161,756 


Balance for payment of extended bonds........ $298,264 
aah Bee, os oe ee “RLS OT aN RE [oR Nn ON se eek ra a 316,259 
NN ene on Pe eae eek Tee AR ere ES em Ee 
| Re agape Se peccct ene PM Say ae SME Le RT Sp EO 355.243 
ee a ae | 
| RII UIE STS incite Ene Eee a Ree Ne AIL cae a tS 99.15] 
In 1899 ‘ Sc dat os tl as ae a aati 127.100 

Syd So Ry Re Sa Fe eee ery ee ENE? i SIN ei a ame ee $1,507,710 


So that, prior to January 1, 1899, just twenty-three years before 
the extended bonds are compulsorily due, both the extended 
bonds and the coupon certificates would be wholly paid and 


withdrawn. 
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. THOMAS HOPPER VS. THE TOWN OF COVINGTON, 


INDIANA. LS 


‘eT one me eanewne 
Zed Assionment Uj Dy UTS 


In the Supreme Court of the United States. 
THOMAS Hopper vs. THe Town oF COVINGTON. 

The plaintiff in error says that there is manifest error in the abov: 
and foregoing cause, as appears in the record of the proceedings 
therein, in this, to wit 

1. ‘The court erred — sustaining defendant’s demurrer to pla 
tiffs complaint, to which ruling the plaintiff at the time excepted 

2. The court erred in sustaining defendant’s demurrer to plain- 
tiff’s amended complained, to which ruling defendant at the tim 
excepted. 

3. The court erred in rendering judgment for defendant, to which 
plaintiff at the time excepted. 

McDONALD & BUTLER, 
Lil tor PUff an rr 
OV | Endorsed:] No. —. In the Supreme Court of the United 
States. Thomas Hopper v. The Town of Covington, Indiana 
lrrer to circuit court for district of Indiana. ‘Transcript and as- 
sisnment of errors. .McDonald & butler, Indianapolis, Ind., att’ys 


I A culls ‘ . re 4 yS 
for pl’tf in error. 


| 7 T _ = . a f % r ] & NT, A rp] . | 

Kndorsed on cover: Indiana C. C. U.S. No. 540. Thomas Hop- 

a ‘ : ; Sn Ss ae A) . - FIN] 4b rT, | Y . — | a a ‘ rive } ? 
per, plaintifi in error, vs. The ‘Town of ¢ Ovington, indiana. ried 


Ist August, 1883. 
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[IN THE 


SUPREME COURT 


UNITED SIALEDS. 


OctorRER TERM, 1885. 


THoMaAs Hopper. PLAINTIFF 
In ERROR, 
) No. 249. 
PS, 
INDIANA. 


a” FI Fc ied oa a 
CHE Town or Covineton. 


IN ERROR TO THE CrrcuIt Court oF THE UNItrep STATES 
FOR THE District oF INDIANA. 


BRIEF IN BEHALF OF | 
STATEMENT. 

This Case Involves Twelve Thousand Dollars par 
value ot municipal bonds Issued by the Town ot Cov- 


ington, Indiana, together with defaulted interest coupons 
the maturity of the 


for the four years next preceding 


bonds. 
On October 1, A. D., 1870, the Town of Covington, 


[ndiana,—a municipal corporation existing 
f the State ot Indiana,—issued 


bv virtue of the statutes o 


[Wo series oF municipal bonds. each hond Of one series 


being for Kive Hlundred Dollars. and each bond ot the 
other series being for One Ilundred Dollars. Al] these 


bonds were to bear eight per cent. interest, t he mterest 


being pavable annually, and bein 


}o evidenced by proper 
iIntaract > ' “ arnhad + —* cl 
1nterest coupons attached LQ Salt VOTICES, 


he bonds anid COUPOHs ot both series are identical 
tenor and eftect. differing only as to number and 
amOUnT. —thry several COUPOnHs also dittering as TO date, 


—and are in torm as follows. to wit 


Fa lL nited States Ot America. o—— 
The Town of Covington, State of Indiana, will pay 


ten vears atter date to the bearer Five Hlundred Dollars. 
with mterest at eight per cent, per annul, the interest 


avabie as designated ly COUpPOns hereto ‘attached. and 


the principal upon presentation of the bond when the 


same shall have become due. This bond shall be pay- 


able atte 


— 


five Vveals from the date hereof cul the option 
Ol The Town ot Covington, Pavable al the Farmers 
Bank. in Covington, Indiana. Hach COUPON attached 
shall be prima facie evidence of payment of the accrued 
interest. 

[In witness whereof, the corporation seal of said 
‘Town is hereto athxed. and this bond is signed by the 
President of this Board of Trustees and attested by the 
Clerk thereof, this first day of October, A. D. 1870. 

(seal) (signed) ee (GISH. Presid iT, 
Attest: Frank M. Hicks, Clerk.” 


‘Coupon. 


» = Covington. lnd.. October Ist. 187%. 


One vear atter date the Town of Covineton. Ind. 


— 
% 


Wil bay tO pearer, 1n the (itv of New York. Kortv Dol- 


lars, being’ One vears 1mterest On bond No. 


A. GisH, Pres’t. 
Attest: Frank M. Hicks. Clerk. 


The interest coupons maturing on these bonds from 
the date ot their Issue LO October l. Isvi. were paid. (on 
October 1. 1877. the Town of Covington detaulted in 
payment of interest, and has paid no interest since that 
date. The prineipal of the bonds became due October 
‘1, 1880, and remains unpaid. 

The Town of Covington was incorporated under the 
fen ral statue of the State of Indiana entitled, “ An act 
for the incorporation of T'’owns, defining their powers, 
proy idling tor the election of ofbeers thereof, and deelar- 
ing their duties.”” Approved June 11, 1852, and amend- 


ments thereto. 


his statute, as in force when these bonds were 
issued, conferred incorporated Towns the following 
Issued, contrerret Upon MCoPrporaces OWlhs the TOLOWTNY, 


among other powers, viz: 

* Sec. X X I [. The board of trustees shall have the 
following powers, viz: 

Bivst : To have ad COMMOL Sei 4 and aiter the same. 


Second: ‘To purchase, hold or convey any estate, 
real or personal, for the use of the corporation, so far 
as such purchase may be necessary to carry out the 
objects contemplated by this act. 


Third: To organize fire companies, hook and lad- 
der companies, LO regulate their gvovernment, and the 
times and manner of their exercise: to provide all ne- 
cessary apparatus for the extinguishment of fires; * 
*K * to construct and preserve reservoirs, wells, 
pumps, and other water works, and to regulate the use 
thereof, and generally to establish other measures of pru- 
dence for the prevention or extinguishment of fires, as 
they shall deem proper. * sa * * 7 

Kighth. ‘To establish and regulate markets, and 
build market houses, and direct the location of slaughter 
houses. 


ye 7 ry’ ' 1 : ° . 
Ninth. l‘o lay out, open, grade and otherwise 1m- 


IOs 


leys, sewers, side-walks and crossings, 


prove the streets, al 
} . a iT , ] 
ana keep them in repair, and tO Vacate the same. 


Twelfth. To insure the public property of such 

Town. | 
Thirteenth. ‘To purchase, lay out and regulate cem- 
eteries. “i 3 : ; “1 “i “Kk s 
Fifteenth. TT levy ana collect annual Taxes, hot 
exceeding fifty cents on the hundred dollars valuation, 
Il tax, on all property subject 


aN 


and twentyv-five cents pol 
bv law to taxation. 
Seventeenth. Such board of trustees shall have pow- 


. ] ! C7 , 2 
lete school-lhouses now in progress of erection, 


5 


Cr CO COM} 

] a : | ® : 4 
and to provide for the payvinent of the same; to erect or 
provide such school-houses as may be necessary for the 


own, to keep them in repair, 


use of the schools of the t 
and 1 ide tneal a l other PePAgaa Pra heretor 
aha () Provide fuel and other necessaries thereror. 
Niahteenth. lo eonstruct all necessary wharves and 
landings for steamboats and other vessels, where such 
fownis situated on the banks of anv navigable stream 
Or Water COUTTS. 
Ninteenth, Srid boar 
‘tT annual taxes, not exceeding thirty 


} 


| of trustees shall have power 


cents on the hundred doliars valuation, on all property 


yect by law to taxation, tor the Support of Town 
schools within their said) corporation. 

Sec. AAVIT. No incorporated Town under this 
‘tt shall have power to borrow money oer incur any debt 
lity, ulless the citizen owners of hve-eights of the 
tuxabl Propercy ot such Town. cs evideneed by the 
aSSeSSTHeH I roll ot the preceding Vear, petition the board 


of trustees to contract such debt or loan. and such pe- 
shall have attached thereto an afhdavit veritving’ 


| 
the venuleness ‘ 
any debt created thereby, the Trustees shall adie to the 
] 


tax duplicate of each vear successively a levy sutheient 


} } 


" } ; | | 
than five cents on the hundred (LOl- 


TO Pyai\ the annual lncerest on sueh) debt or loan. with “11) 
nddition otf. not less th 


liquidation of the 


lars to create a sSlnkingeg Tund Tor the 


Statutes ot Lnddiana { Gavin & Hord ; Vol. 3 


: a6 > | s*e)y* 
Pages 625-6026 


ot fhe SsIgHnatures ice the Salle ° and for 


(on May Le, LS6o. ath acdditi nal act Was passed anid 


' " 
- 


approved, Giving To mcorporated owns additional! pow- 


Ss } ;* | ] , . 
er touching the purchase OF grounds and erection of 
23 sha; : Ba 7 ) 4] a: Os a - 
* OULdINGs TOP SCHOO Purposes and The levvinge of special 
' ‘ e i 
. j , } | | } 
taxes.—not to exceed tifty eents on eanch bundred dGollars 
‘ > F ° } } ’ : 
OT Taxable propertyv,—to par mndebtedness contracted tor 
ray . | ° i* 7 
such schoo] Purposes, his act also Was Ih roree when 


; 


the bonds I) SUIT Were Issued... wir hirst sectioh Of THIS 


act is in the words following, viz 


f 

f 
—. 
—> 
~ 
wn 
a 
J 
7 
“ 
f 

j 
os 
J 
— + 
_ 
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“We ; 1): 
Or Trustees, have Purchased any QPrPOoU ran building, or 
buildine'’s. Or bay hereafter DUPCHaASe all\ eround and 
| 2 epee as 4 1 Rs, : ' 
building or bu MuUnes, Or have Commenced, or may here- 


atter commence the erection of any building or build- 
Ines Tor school purposes, OF WHICH sShail have, by its 


school] trustee or Trustees, contracted any debts Tor the 


erection of such building or buildings, or the purchase 
of such gvround and building or buildings, and. sueh 
trustee or trustees shall not have the necessary means 
with which to omplete such J building's, ()} 
CO pay for the purchase ot such WPOILN ma building or 
building's ()}" pct \ such debt. bla Vv, OT} the hling bv the 
schoot trustee or TruUsTeeS oft Sal eitv or ine orporated 


] ] } } os 4 ’ o4 37 1 
Chase such Cround and Dbullading@” or vbultdine’s, or the 
aS ’ : | | i sy mb 
amount of such Gdeot, on The missagve OF ah OPrdlhance 
— eae eile la } — ' . , . ~e ay atl 
AUTHOPrIZINeG The same, DY The COMMON COUNCIL oO1 Sad 


bonds of sueh city or town to an amount 


In the avorecutve Thirty Thousand aGoilars. 


| 
; 


pees 
ow 
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— 
— 
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— 
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vo ner _ 
~ wz ’ 
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he 
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officers and agents, executed its negotiable commercial 


bond, pavable ten vears after date, at the Farmer’s Bank 


In Covington, Indiana, which bank then was a bank of 
deposit and discount al sald Town O] Covington, [nadi- 
ana; that thereafter, and before the maturity of said 
bond, plaintiff purchased the same for a valuable con- 
sideration, and is still the owner thereof; a copy of said 
bond is filed herewith and hereby made a part of this 


ae od ce ER B48 8 
COMpPiaiNe, marked BX A. 


—a : ; 
his first paragraph then proceeds tO declare upon 


all the other bonds held by plaintiff, giving the numbers 


’ ° . tc 4] Be . : . } ao 
ana cadescription oT the ditterent bonds SO) held. 


| 


he niaterlal averments of the second paragraph Oo] 


the amended and supplemental declaration are as follows, 


° The plaintiff, ‘Thomas Hopper, who is a eitizen ot 


New York, complains of the defendant, 
The ‘Town of Covington, ot the State oft [ndiana. which 
is a citizen of the State of Indiana, and says: That 
said defendant is a municipal corporation, organized 
and existing under and by virtue of the laws of the 
State of Indiana, with fuil power and authority pursuan 
CO the laws ot sald State to execute negotiable COMMer- 
cial paper; that pursuant to the laws of said State regu- 
lating the execution ot such negotiable commercial obh- 
gations, sald detendant Ot} the frst day ot October, 1870. 


i 


. : | 4 : . : , @ | 
by its proper officers and ALCHTS, executed Its negotiable 
commerelal bond. pavable to bearer ten vears atter date. 


at the Farmers’ Bank in Covington Indiana, which Bank 


then was a Bank of deposit and discount at said ‘Town 


a Ge ene eatauen: 0 a ’ > a Ve a 
of Covington. Indiana: ra COPY OF sald bond 1s hereto 


“ 


g 


attached and hereby made part hereof, marked Exhibit 
“A-” that atthe time of executing said bond defendant 


} } 


executed and attached thereto a certain interest warrant 


Or COUPON for the Suh ot Dollars, dated 
October Ist. 1S7/ — s payable one vyvear after late LO bearer, 


in the City of New York: that itterwards. ancl betore 


~ 


the maturity of said interest coupon, plaintiff, for a 
valuable consideration. purchase the same, and 1s still 
the owner thereof. A COPY ot said coupon or interest 
warrant is hereto attached and hereby made part hereof 
Warrant im ieretTo attache ahid nmerevy Lealdae part nereo e 
marked Exhibit sha 3: si whieh said COUPON revalls clue 


a i 
and unpaid. (Record p. 8.) 


This paragraph then proceeds to declare upon all 
the other coupons held by plaintiff, giving the numbers 
and description and date ot the several ditterent COUPONS 
so held by plaintiff. 


se e. ia . : : ° } 49 = ] 
By stipulation sioned by detendant’s counsel a mul 


- 
” 


tiphieity ot paragraphs is avoided (Record p. 9.) 


‘o this amended and supplemental! declaration 


detendant filed demurrer. The Court sustained deten- 
dant’s demurrer and,—the plaintiff failing and refusing 


: ] Ege Dad ; : : An nt : 
to further amend,—rendered judgment in favor of deten- 
dant. 

Krom the judgment so rendered plaintifl prosecutes 


this writ of error. (Reeord pp. 10, 11.) 
rey « } . 1} : 
[ he C@rrors asslg@ned are as TOMOWS, VIZ: 
“1. The Court erred in sustaining defendant’s de- 
murrer to plaintiffs complaint, to which ruling the 


plaintift at the tin e excepted. 


; 
; 7 + 
deTendant at the time excepted. 
». ihe Court erred in rendering Judament 


foanc : i a Speen per #2 es : 13 
Pendant, TO which rullme plaintin atv The Time excepted, 


oe 7 ie sa . 5, &) 
{ LECCOrRCG i). ie)>), 
LRG \I J x 
7 . 
Phat the rulings Mnplained of are erroneous W111! 


os 
‘ 


appear Tron COnstladeration OF THe TOHOWTN®? propositions 


riyv 
INCORPORAT ED Low NS, AS MUNICIPAL CORPORATIONS OF 


‘THE STATE OF INDIANA, ARE EMPOWERED BY LAW TO ISSUE 


COMMERCIAL OBLIGATIONS FOR SOME PURPOSES 


In view of the two statutes above quoted th} 


‘ 


} . rilal , y ¥ Ss a agg 2. > i 
DOSITION COUIG SeCareely bi questioned, if it Were supported 


Vy no other authority than-the statutes of the State of 


By the statute first above quoted, which Is the necor- 


porating act, 1t Was clearly the intention of the legisla- 


ture To grant unto Towns Incorporated under that 


power CO contract Indebtedness. The powers CO} 


cas above quoted from that ACT clearly anid necessaril\ 


,* 
i 


‘ 


< 


} 


ict the 


lmply the power tO contract iIndebtdeness ror the Various 


: sat ial : } 
DUrPpPOses Ith sald POWRePS CXpPPessec 


: , i : Ree. Wey es Re RE | 
INCOPPOPaALeGd TOW TS shall Hii WAVE powe] tO | 


money or incur any debt or habilitvy except upon. thi 


5+ : . ae . _ x i* : a ; 7 
pevTItIOn O11 the CitvIzen owners Of} nve-elght is 
T rey h ve } , : 7 ’ ce . }? _ , . a ‘ "7 . ' 
LAN ADI Property. Is PPOVISION DY NeCeCSSAPYV 1h 

—— 


bv the 2Zith section of that act it Is provided that 


<= 


5 | 
pressed in the sectiol 
‘ ‘ - } Bd 1. 
[fiQO] : |S renavte Pale OLeaHL ™~ 
e 
With it the power to Issue 
secure The payvmen () LidtLe ve 
oe 4} . ] 4 4 
mV The seconad statute MQ) 
Ba PRAY + | \ +) 
bd, LOUD tHe power CO Iss 
BRéie Siial § pt i eles (is is cliciyN 
' . 
17 nr TWCOPpPoracted COWNMS, 
| 
12 ’ " 7 \ + | yf 
Dui VN ¢ Al's hot WILTOUT 
- rity 
i) TT Ol T I DrODOSITION. ate 
State of Indiana 1n passing’ upo 
’ } : | 
porating act above quoted, 1h th 
; , J aa 

KR jf Ven Poth pad ae ain j 

aw l¢hao tallawrina lano} aor 

opie. Luis i | | i< aes OW ill’? tctl OWlULAL 

| he 

“"“it(a hire engine) MILVNHT ve 

11 +1) , AP lif Hp | 

i] Dre Cac. (1) { reqUit. cLitt rt t 

— | . 1314 I trp thi vy} } 

bias nt be executed TOr Tie as ( 

of the Town, @1tTInNeSg numerous au 

1Y ® sey & , 

Suet) PUuLTDe. 
4 
. ‘ ** ‘ ] a a | ae 
Aouain, lf Is reclded I wii 
_ : : hal 
2h) lnal.. sh Chat. iui Prat | 
] rh by i 
construed as to earryv ito ettect 
. 
. } | : ] } 

} ’ raappraqt « ve oe 1” 
intended to be conTerred and every 
’ is ] ; + | Pe Sa nal a { 
Inbiplred for the complete exercise ()] 

‘= ’ i y iis ] | 

“And in New England, ete. Co. 

536. it is decided that ‘ corporati 


” 
f 
J 
J 


ePXecul 


_ } 
We” SUCH powers \\ 


all tl 
nich 
Mint ] 


DeCPrSOn 


hiay 


orated towns to 1ne 
1i¢ ( (“QD TLICLILY i} prec - 
A 
i ii¢ 1) Ve] | } DOOrPOW 
Lridt } ci i 1] LV. CAPT! 
t 
\ bili ODiNBAaATIONS { 
“C sso Incurred. 
\ ¢ (i | ii ri ‘ { an \| i\ 
COMLerPCL ODUMNeatlons 
ind expheitly confer! 
i . 
ne 17 ‘) | _ ‘ 1)} 1} } Ss 
PXPDLICIL atl ronority Lil ‘| ‘ 
™111)) * 1} y°T | t } 
LLEOEPeLEM Quit Ol tii 
o Feed t * . 
section 2¢f of The 1hcol 
Cais ( {)j ‘S Ope Natione 
Pe ° 
; ; fa $0/ title {( Ind... 
O) age OUD: 
} } } 
urehased DOV parol, and 
j i] 
if} j 7 Oe ese 
y the board of trustees 
tl ities in support o1 
4 \ j f / / OT Vadi- 
psirrters = ere tO ay “¢) 
} 
( es-% power clearly 
Wie }’ ihé CeSSaPry to be 
v 
] ‘ Be, 
rhe powers Granted. 
; yr) j ry f ' 
Vv. Robinson, 24 Lnd., 
| ’ 
ns. a2ionge’ with the 
" ] } : ’ | ‘ ’ 
Cai DY the Clhatl- 
1] 
asohubie modes Of 
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lt is a power incident to corporations Co borrow 
money to meet a debt. when necessary and proper. 


a — * 
< 


Angell & Ames Corporations, see. 257; The Board, ete. 
v. Day, 19 Ind.. 450. , . 

‘In Mills v. Gleason, 11 Wis., 470, it is decided 
that, ‘when the charter of a municipal confers the 
power To purchase fire apparatus, cemetery grounds, ice 
establish markets, and do many other things, tor the 
execution of which money would be a necessary Means ; 
it would, in) the absence ot any positive restriction, COn- 
fer the power to borrow money as an incident to the 
CX eution ot these general powers. 

Milli me Thi Board of (‘OMIMISSIONE I's of Dearborn 


(Clounty, eT al... Hb Toc.. 162. 


[If incorporated Towns in the State of Indiana have 
the power CO Issue commereial obligations, such obliga- 
tions, When issued, are legitimate commercial paper, the 
commercial character of which as to third party howa 
fide holders cannot be made to depend upon an exami- 
nation ot the records ot the ‘Town IssuInge such obhiga- 
tions, for the purpose of determining whether all the 
requisites of the law granting the power have been 
properly performed. 

As tar back as 1860 the Supreme Court of the 
State of Indiana. in discussing and deciding upon the 
powers of municipal corporations in said State, held 
that “the power to borrow money, necessarily lmplies 
the power to determine the time of payment, and also 


the power to issue bonds, or other evidences of indebt- 


edness. it i : We think the common coun- 


waa. 


Ce 


eq. having the power TO borrow mioneyv. had 


4 


CO issue bonds therefor. pavable in New Y ork.’ 


7 . Fr > s ’ ray] By 4 v 
Hransville. Ce... Fe. R. (30. V. Lhe City oF Hrans- 


rille, 15 Ind. 412, 413. 


KXpress power to a municipal corporat 


row monev ineludes the power to issue. its 


bonds, or other usual securities. to the lender.’ 


| Dillon Ot} Miauunicipal Corporations, 


[It would be Singular, nHomatious in tae 


that a municipal corporation may issue commercial ob- 


‘ 


— 


Gere 
hgations, t 


. > a. a. ‘ 
le@ assignment oOo} which CUTS oft detences, 


} a Be ] . ] 
and yet sav to all bona fide third parties as holders and 


OWhMersS thereof. “ You CAnnOT buy these eommercial 


} 
' 
i 


obhgations with safety unless you tirst 


snow that 


there 


are ho defences. that the maoney has been actually ieht 


CO and received by the (‘ity for SOME proper, 


municipal purpose, you are not at liberty tron 


ot the commercial obligation to inter these tae 


lawtul 


1 the form 
There 


is ho presumption of law in tavor ot these obligations 


ts. 


— 
4 


on which you mav rely.” Ot what value would the 


ecommercial (7) character of suel 


th paper bef Ybligations 


ot this character have been unitormly recognized by this 


Court and by all the Courts of the countrv as having in 


fact, as Well as In bame, ali the qualities o1 commercial 


Paper. 


Ge > ; | : . is] a ewan e7 
Bonds and COUPOTs LiKE LIeSe, D\ LLL Ve 


‘* 


rsa 


| ¢com- 


t | lity . , ways) | 
merelal salve, have aii the qualities oO] commerelal 


¥ j ie By 1} ) od 


ret © . : ’ . ] . ° 
“This species Ol bonds 1s a modern invention, 


tended to pass by manual delivery, and to 
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qualities ot neg 


rotiable paper; and their value depends 
mainly upon this character. : : 

“ That these securities are treated as negotiable by 
the commercial usages of the whole civilized world, and 
have received the sanctions of judicial recognition, not 
only in this Court, but of nearly every State in the 
Union, is well known and admitted.” 

; Mercer Connty Vv. Haeket, ] Wall. 95. 

To same effect see 

Ackley School District v. Hall, 118 U.S. 140. 
Manufacturing Co... Vv. Bradl if, 105 U.S. 180. 
Rogers v. Burlington, 38 Wall. 666. 

‘* Bonds of the kind executed by al municipal COr- 
poration to aid in the construction of a railroad, if 
issued in pursuance of a power eonterred by the Legis- 
lature, are valid commercial instruments, and, if pur- 
chased tor value in the usual course of business before 
they are due, give the holder a 200d title. tree of prior 
equities betw en antecedent parties, to the same extent 
as in case of bills of exchange and promissory notes.” 

('OINIMISSTION¢ i. ere. y. (lark. (yf ap Ss. hel i 

it SeCeCHIS clear, then, that there is Legislative author- 
ity, sanctioned by repeated judicial decision, for the 

issuing of commercial obligations by Towns incorporated 


inder the statutes of the State of Indiana. 


[ir IS A PRESUMPTION OF LAW THAT PUBLIC OFFICERS 
ACT IN ACCORDANCE WITH AND NOT CONTRARY TO LAW. 
[t was assumed by defendant’s counsel in the Court 


below that Town officers are mere agents. Indeed, it 


. 
' 
| 


iy 


} 


%<« ‘ +N > ] 4 +-i-, . i + y : , » | . * . 
Was asserced threat the otheers OT : ble lpal corporation 


are mere agerats with defined vl limite powers. 


Agents they eertanniyv sere agents they certalmly 


. . ; , . i . 


are not with reference i ii) DONS as These 1h sult, Tor 
ve ae Sar Fe “wet ' iy wee ee hit 
hot merelv are they tie agents to execute the bonds, but 


they are as wel] fhe fiibupal vested with power to deterni- 


Ine as to whether they mav mehttullv issue the bonds. 
* . 7 ,* } } ] | ee . re. ' 
In this very Tact Is Tound the broad distinction be- 


tween the exeeution of these bonds by the proper Town 


fae . .. ’ 
oticers, and the execution of a bond by a mer adel 
Tl } A . ie } } } Be a . — 

1@ ACLINISSIONS and recitals made DOV an Oramary avgelil 
) *. {" See ae = hallv 3 
ln the execution of an obhg@ation would be WHOLV naG- 
pee) at | : ) 1 1o" 
Inissible to establish bis authority to exeeute the obhea- 
CIOn. Yet the holding of this Court is uniform that 
' ; } : oe a } ‘ +] ,° f 
recitals Wn MuUnIC@Ipal Donnas as to the perrormance Ol 
‘ ee ‘ ’ ; x t ‘ %> ' +t  } 4) i+ , - | | " ‘ p*ga 
COnNdGITIONS precedent are not OnlV admissible, DUT are 
, of apezns rt la af) i* 4] ‘ ryt | a + x T 4 , } »| } 1 
COLMCLITSCVE CVITdGMenee OF tne AULCnOrtit \ CO ISSUeC SUCH MOLMIisS— 


| | > : 1] ae Bae 
Where ver such QUThHOoOritv MAV eCNIST AT AlI—-ANAC This even 


wW hie n the recitais are of The most meneral character, as 


that the bonds are issued ** according to’, or ** pursuant 


tO”. Ol by authority of ’, a certain act. such recitals 
ey 
are heid to bi ad Gdecision OF Cu Isive evidenee ofa 
t] °7 } ] j 
(Led IsLOL by fhe triOuaad .§ WhO Cie aese ~. pied wher Vel 
| rntar / / ’ ar . ] 
fhe mterests Of bold Fld ChiIrd p ries are concerned. 


? } 7 77 
a meht to rely upon. the 7 j thi Sas well 
} + | . : +] ; 
as UpO?r recitais lh tile ide MiSs. as ¢ Le li¢ } rie CeCISION 
| | } ; . 1 ah : ' j 47 ail ie a Fi 
thev have made with reference to the pertormanee of the 
1+} ' ' eee 4] 1. 
COnNdGITIONS unde! Wile ney 1l12 \ Lii\ SSuUeC the 


} 1 
DbOndS. 


The Cai 
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instructive one upon this point. The action was replevin. 
The defence was seizure ot the goods to satisfy a fine 
and forfeiture imposed by a Court Martial for refusal to 
to serve as a militiaman when thereunto required by the 
President in pursuance of the act of February 28, 1795. 
To this there was a demurrer. The act provided that 
‘whenever the United States shall be invaded, or be in 
imminent danger of invasion from any foreign nation or 
Indian tribe, it shall be lawful for the President of the 
United States to call forth such number of the militia 
ot the State or States most convenient to the place of 
danger, or scene of action, as he may judge necessary to 
repel such invasion, and to issue his order for that pur- 
pose to such officer or officers of the militia as he shall 
_think proper.” 

This Court held that the President was the exclu- 
sive judge of the emergency, just as the town officers are 
held to be exclusive judges of the existence of the facts 
authorizing them to issue municipal bonds. But it was 
insisted there in argument that while the President was 
the judge of the emergency, yet the emergency must be 
alleged to exist. 

On page 52 the following discussion of that point 
occurs : 

‘“ But itis now contended, as it was contended in that 
case, that notwithstanding the judgment of the Presi- 
dent is conclusive as to the existence of the exigency, 
and hlay be given in evidence as conclusive proot 
thereof, vet that the avowry is tatally detective, because 


it omits to aver that the fact did exist. The argument 


is, that the power confided to the President is a limited 


et aid 


power, and -Can be exer ised Ly in tne eases pointed 
Out In the Statute, and therefore 11 is necessary to aver the 


tacts which bring the exercise within the purview of the 


statute. In short, the same principles are sought to be 


appled to the delegation: and exereise of this power en- 
, wage , ’ Tre , 
trusted to the executive of the nation for gereat political 


purposes, as might be applied to the humblest officer in 
] > 7 2 = . 4 . a ] 
the government, acting upon the Most Narrow ana 
special authority. Itis the opinion of the court, that this 


. o , > 7 ry } | ; > 
objection cannot be maintained. When the President 
exercises an authority confided to him by law, the pre- 


+ . . . . . , ; 7 
Sumpiion 7S. That if iS erercise d nM DHrSuHanee OF tai, Hvery 
5 . j / Y 


Ope “hie pied lO his duty, 


public officer 1S presumed fo aet iyi 


© . : ,° - } al 
until the contrary iS shown _ and a tortior - THIS presunip- 


plied to the chief magistrate 


¥ 


tion ought to be favorably ap 


ot the union. It is not necessary to aver, that the act 
which he may rightfully do, was so done.” 


This presumption ot law tor which we are econtend- 


ing, is referred to, admitted to exist, and sanctioned by 


this Court in the ease of “ Coloma v. Haves,’ 92 U.S.., 


490, where it is said. “After all this. it 1s not an open 


question, as between a bona fide holder of the bonds and 


the township, whether all the prerequisites to their issue 


had been complied with. Apart from and beyond the 


reasonable presumption that the officers of the law, the 


township-officers, discharged their duty, the matter has 
passed into judgment.” 

The case of United States v.- Crusell. 14 Wall. 4. 
turned wholly on the presumption that an officer had 
performed a certain act in the line of his duty, though 


there was no evidence whatever that he had. 
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2, No principle Cal be better established ly the au- 
i ° 

thority ot this COUT. than . that the acts ot ahi otheer. 

| er Soe. i ae a l bv: hi ane. with 
tO Whom a public duty is assigned by his king, within 
the sphere of that dutv, are prima faci taken to be 
Within his power. ‘The principles on which it rests, 
are believed to be too deeply founded in law and reason 
ever to be successtully assailed. die who would contro- 
verta grant executed by the lawtul authority. with all the 
Oley ’ ve we TEEL | r ley oe hy) i+ | ’ } : 
sole nities required DV law, Takes OW hilmsell Tiie lT- 
den of showing that the otfheer has transeended the 
powers conferred Upon him, or that the transaction 1s 
tainted with traud 

Strother v. Lucas, 12, Peters, 438. 

his Sabie tanGuave Is used Ly this ('ourt 1n / piled 

4 A rant or CONCeSSION made bv that otheer. who 
whois by law authorized to make it, carmes with it 
itis within his power. No ex- 
s’ TRV . Sa 1) + | " - 7 ' A | | 
MPOCUPre TPO THe]. Is TO De Presulnies : 
Delassus v. United Ntates. 9 Peters. 184. 


ln United States v. Peralta, 19 How. 347, this Court 
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sald: ‘“ We have frequently decided that ‘the public 
acts of pubhie officers, purporting to be exercised in an 
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presumed to be usurped, but that a legitimate authority 
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had been PreVIOUSTS Fl1Vveh or subsequently ratified. 
i Sank or / : Ps vy. Dandridge, 5 Se \\ heaton. 70. 
this Court held that ** persons acting pubheally, as oth- 
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cers Of the corporation, are to be presumed mehttual V it 
othee ; acts don hi thi COLPOTE! ion. whieh pre SUP Pose th 
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In Cornett v. Williams. 20 Wall. 250, this Court 
quoted the above language used in “Bank of U. S. v. 
Dandridg = with approval, and adds. = liere the Judge 
who made the order of sale was the Judge CO approve 


the elaim Lhe ord eee | BS i, nres nti Ff of the POUT 
ie claim. e order was presumptive proof of the requi- 
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NIT ¢ approval, SHeCH appro 1 implied ana 
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In Carpenter v. Rannels, 19, Wall. 146, it is held 
that. “ah act clone bv a public othecer whieh presupposes 
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another act 1s presumptive prool Of the 


In MeNitt v. Turner, 16 Wall. 363, it is held that 

"acts done which presuppose the existence ot other acts 

to make them legally operative are presumptive proof 
of the latter.” 

vis W here the otheers of the corporation openly CACr- 
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cise powers affecting the interests of third persons, which 
presuppose a delegated authority for the purpose, and 
other corporate acts subsequently performed show that 
the corporation must have contemplated the legal exist- 
ence of such authority, the acts of such officers will be 
deemed nghttul, and the delegated authority will be 
presumed.” 
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SU Pervisors Vv. ascnenck, 9 Wall. (02. 
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‘“ When. therefore. thev (the county officers) make 


it mav tairlv 
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a subseription and issue honds in | ‘ 

be presumed, in favor of an innocent purchaser of the 
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bonds. that the eondition which the law attached to the 


power has been fulfilled. To issue the bonds without 


the fulfillment of the precedent conditions would be a 
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misdemeanor, and it is to be presumed that publie oth- 


cers act rightfully.” 
Pendleton v. Amy, 13 Wall. 305. 

“They (the county commissioners) were thus con- 
stituted a tribunal for the adjustment of all questions 
They were clothed with the 
power and charged with the duty to decide them. NO 


Lhe iy ISSUING the 


touching’ the subject. 


appeal or rewiew was provided for. 
bonds IPAS thi i¢ Her and embodimne vit ot their judqm yt. that 


it MAS proper tO do SO, Ti Lmpli S ad prior determination tO 


that effect.” 


ete... i January, G4 {y. s. 205. 206. 


COMMIUSSIONELS. 

The authorities we have above cited in support of 

our second proposition illustrate its applicability to a 
great variety of cases. In. no ease is. its applicability. 
more apparent than in the case at bar. The Town ofh- 
cers are authorized CO act Upon the existence ot certain 
conditions, but of the existence ot those conditions they 
are made the erclusive judges as to third parties. The 
fact that they act presupposes the existence ot the hec- 
essary conditions, and their own judicial determination 
as to the performance ot such precedent conditions. 


The existence - ot these bonds.—the execution ot which 


is averred,—implies everything precedent, and “ what is 
Is 


implied in a record, pleading, will, deed or contract 
as effectual cis what is expressed.’ 
( ‘Orne tf V. Williams. SUpPIra. 
ln view of this long and unbroken line of decisions 


in support of our second proposition it must certainly 


be recognized cas settled law ho longer open TO question. 
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City of Lexington v. Butler, 14 Wall. 296. 


| Wall. 208. 
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County ot Maeon Vv. Shore S 4 


By the five deeisions last above 


proposition is declared LO he an est: 


The proposition is, therefore, itsel 


highest rank in its own support. 
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every authority cited in support of 


tion. It is. indeed. an emphati 


seconcl proposition in language prec 


the elass ot cases TO W hich the Case 


ation belongs. lf is but al} applic: 
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principles ot law relating LO. { 


were established long before mii 


known. it al) lies the universa| 


Ot the action ot publie officers CO 


Cali dispute the CPOrreceTHess OT SUC] 
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7 
must sufter for the agents acts. Who ean CARIMSAY the 
righteousness of such an application? The citizens of 
the Town of Covington. in voting tor.their Town officers, 


knew that thev were ehoosine agents and otheers who 
1} Lo} l : ol] (| 17 } ; 1g? ) e 6 19] i . : ° . : 
might be called upon to execute hegotiabie mstruments, 


] + | ] } \ ] » , “ . . } ; 
and Who would, at the same time. be the exrclusive juaddes 


of the existence of the circumstances authorizing such 
execution. ‘They chose their officers; parties buying 


] ] - | } } - ° 4 
the bonds issued by them had no votee in sueh seleetion. 


Vir. Justice Swavne. in Werchants’ National Bank vy. 


State Bank, 10 Wall. 604, said: 


‘Those who created the trust, appointed the trustee 
and clothed him with the powers that enabled him to 
mis-lead., it there were any mis-leading, ought to sutter 
rather than the other party. P 

With this rule of law we most heartily agree. 
‘he Case ot Farm Ps and Mechanics’ Bank. etc.. V. Thi 
Butchers and Drovers’ Bank. 16 N. ss Pan is instructive 


upon the principles here involved. In that case a Teller 


tine 


iad certified checks when there were no funds on hand 
to meet them. Of course he had no authority to do so. 
Nevertheless, the Court in deciding the case says : 

‘it is conceded that every One taking the cheeks 
in question would be presumed CO know that the teller 


had no authority to certitv without funds. But this 


knowledge alone would not appraise him that the cer- 
tifieate was detective and unauthorized. lo discover that. 
he must not only have notice of the imitations upon the 


powers ot the teller. but of the extrinsic tact that the 


> es Sea ye ro : ee 
Bank pad LO funds: aiid 


“us TO this extrinsie fact. which 
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ne Cannot JUSTIS Ly presuhied id) know, he may act Upon 
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corporations, and by no tribunal has it been apphed with 
more firmness and vigor than by this court.” 
Merchants Bank v. State Bank, 10 Wall 644. 

“Tf there be lawful authority for the municipality 
to issue its bonds, the omission ot formalities and Cere- 
monies, or the existenee of fraud’ on the part of the 
agents of the municipality issuing the bonds, cannot be 
urged against a bona fide holder seeking to enforce 
them.” 

Kenicott v. The Supervisors, 16 Wall. 464. 

‘ Another answer to this ground of defence is, that 
the purchaser of the bonds had a right to assume that 
the vote of the county, which was made a condition to 
the grant ot the power, had been obtained, from the fact 
of the subscription, by thi Board, to the stock of th railroad 
COMPANY, and th ISSUING of the bonds.’ 

COMMISSIONS of Knox oe P Aspinwall, 2] 
How. 545. 

It will be observed that the acts of the officers, not 
the recitals of the bonds, are made the basis of the 
assumption. 

“Tt is not denied that the relator was an innocent 
purchaser. In that event, if the bonds could have been 
properly issued under any circumstances, he had a right 
to presume they were so issued, and as against him the 
city 1s estopped to deny their validity.” 

The Mayor v. Lord, 9 Waill., 414. 

In the case last cited it nowhere appears that there 

were any recitals in the bonds. Neither does it appear 


that there were any in the Case ot Supe rvISOTS Vv. Nehe nek. 


supra, and while there were some very brief recitals in 


we 
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Gelpek v. Dubuque, SUPA, they are not referred to by 
the Court in its opinion In anv Wav whatever. 


co A corporation, quite as mueh as an individual. is 


‘ 


held to a careful adherence to truth in their dealings 
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with mankind, and cannot, by their representations or 
silence, involve others in onerous engagements, and then 
deteat the ealeulations and claims their own conduet 
had superinduced.’ 
Aabriskie v. C. C. & C. R. R. Co., 28 How. 400. 
rity e ° } } 
his case 1s quoted and approved, and ap 
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muh lpa corporation OY This Vourt,. hn DHissell v. ity OF 
Jeffersonville, 24 How... 300. 

In Di Voss ee Richmond 1s (srattan. 338. the propo- 
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sition for which we: contend is approved and apphed in 
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Its broadest sense To a case where The @CltlV Was DY the 
Court held to pay the same debt twice. The facts of 
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the Case ale involved and the GISCUSSION lenegethy, render- 
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Ing it Impossible to present the @ist of the case In a 
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reasonably briel quotation. We re oard the Case as a 


earetul and valuable diseussion of the prineiples here 
involved. 

In view ot these numerous and well considered 
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authorities, it would seem Wnpossible TO Question the 
correctness of our third proposition, but it was contested 
} ’ lete lant’ ’ 74 . | ’ z 7. ae wet yma 14 “17211 {> 
Vy che ic Haant s counsel DelLOwWwW, and we pore SuUte 10 Will De 
in this Court. -It is msisted that the proposition can 
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only apply W here there are recltais 1li the bonds, and cll} 
, fe Se se a Poe a 42 St ee ee 
attempt Is Made TO sO limit the proposition bya reter- 
ence to the tacts otf the ease. but when it is considered 


that this proposition IS announced as the taw in several 


eases above cited as applicavie TO DONdGS Which do not 
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of money, and that the complaint.is bad, because it does 
not aver the sanetion ot two thirds ot the electors ot the 
city. [ft the fact were sO, the COnsSegC uence would not 
tollow. It the city eould make sueh a contract with 
that sanction, the sanction will be presumed until the 
contrary is shown. The non-existence ot the fact is al 
matter of defence which must be shown by the detend- 
ant.” 
Gelpcke Tu Dubuque, | W all. DP 2e. 

Recitals in municipal bonds neither give to, nor take 
away from, such bonds their character as commercial 
securities governed by the law-merchant; they may, and 
often do, create an estoppel in favor of a bona fic 
holder. which would not exist but tor the recitals, but 
they never create authority to Issue speh bonds, nor do 
they make the bonds when issued any more or less com- 
mercial securities governed by the law-merchant than 
they are without recitals. . 

Ackl y School District v. Hall, 113 U.S. 139. 
Dixon Co. v. Field, 111 U.S. 83. 
Hayes v. Holly Springs, 114 U.S. 126. 

Absolute lack of authority of law, upon the part of 
amunicipal corporation, to issue commercial obligations 
for any purpose whatever, would be equally fatal to the 
bonds, whether they did or did not contain recitals, no 
Inatter how Innocent ra | bona fd holder might be. 

But in the case at bar it has been shown that the 
Town of Covington had full, lawful authority to issue 
commercial obligations for some purposes under some 
circumstances. The Town of ( ‘ovington did issue these 


rt’) . 4" } | ee 
bonds. They are in torm and character commercial 


obligations voverned by the law-merchant. 
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rioned.,—i1tTt 1s piain that the rujine’s of the Circuit Court 
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In Sustaining defendant's demurrers, and in rendering 
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judgment against the plaintiff, are erroneous and should 
. i 
be reversed. 
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between first parties and at] 
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Further than that, we deny the proposition, because it 
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is self-contradictory. If this proposition is to be apphed 


in the broadest sense and meaning that can be given to 
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its words, it would mean that one dealing’ in such bonds 
must, at his peril, inquire and satisfy himself that the 
power has been exercised in the mode, and for the pur- 
: i] 4 . : ] Be Per : 4] : Rs 2 ] hj 
pose prescribed In the act QIViIng the authority, and this 
means, in plain Enelish. that all bonds issued by muni- 
cipal corporations under statutes containing conditions 
precedent, are pot neqotiable, tor it is one of the qualities 
ot nevotiable Paper that Ma sued, NGUiry need hy made. 
= ae r as hid Gece aaiecd 
Puts a IVpotnesis of negotiable bonds, and couples 


with it a statement that they shall 1h) Pact He hotli- 
All that the buver ot these bonds. when he tound 
them afloat upon the market as commercial obligations 
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own of Covington, was bound to inquire into, 
Wiis simply this: Has the Tow 1) ot Covington, Indiana, 
lawful authority to issue commercial obligations under 
anv circumstances whatever ? It he found that the 
statutes of Indiana did authorize the Town ot Coving- 
ton, under certain circumstances, to issue commercial 
obligations for eertaln Purposes, ancl Sil W betore him in 
thie market for sale commercial obligations executed and 
issued by the proper otheers ot | he Town é yt Coy Inet OT}. 
he had a right to buy the bonds, without further inquiry, 
as valid, legal and binding obligations of the town. 

The second elaim ot detendant’s counsel lay be 
stated thus: 

Second: That In an action upon the bonds of a 
municipal corporation, containing ho reeltals. the 
declaration must show authority in the corporation CO 
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issue the DOnaAS sued Upon and its exerelse in the mode 


and upon the conditions prescribed by law. 
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We eall attention to a tew oft the eases eited by 


counsel for defendant for the purpose of showing that 
they do not conflict with the decisions of this Court 
cited by us, but are in full harmony with thei. 

The case ot City of Lafayette v. Cox 5 Ind. 88, is 
cited. That was an injunction case to prevent the issue 
of bonds in aid of a railroad company, on the ground 
that the City had 140 power CO issue bonds torsuch a pur- 
pose under any circumstances. There was no question 
ot bona fide holder of bonds already issued and sold for 
value in the case. The Court held: 

“The charter restrains the city authorities, in the 
‘general, to a certain rate of taxation; at the same time 
it authorizes the corporation to construct wharves, docks 
piers, basins, water works, works tor hghting the city, 
& etc., undertakings which would involve an expense far 
beyond the amount of the annual revenues of the city, 
at the general rate of taxation; and it Is 1n reference to 
these undertakings that we must construe the power 
mentioned for the creation of a debt. It the city con- 
tracts a debt beyond the annual revenues, at the general 
rate of taxation, the amount of which the council are 
allowed to anticipate, it must be for some of these spec- 
ific purposes, and not for such undertakings as she has 
not been empowered to enter into. Of the correctness 
of this intrepretation we think there can be no doubt.” 

The only other decision of the Supreme Court of 
[Indiana cited by defendant’s counsel, to which we care 
CO eall attention. is the Case ot Moon a (‘ommissioners. 


97 Ind. 176. In that case Moon was the County sur- 


veyor. The statute provided just what services he 
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appear mm Cases where a contract is re 


should perform as SUPVeCYVOPR, mnd fixed his compensation. 
He elaimed LO have performed Cf rtain Ser ices. rolUuntaruy 
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his hist OC MR. BI a Yor (ain pre serip if / / Lae’, The comimis- 
sloners rejected his claim. [Te brought suit. The Cir- 
enuit Court decided against Wm. lle appealed to the 
Supreme Court. ln the deeision it is held 

we A claim against ra | COUNTY for services Cali eXI1st 
only where there is a contract. or where there is a statute 


providing ror them and directing compensation. NO 
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person Can VOoIUuntarlly perrorm services for a county and 


} : ~ 2. 3 } . = 
demand compensation ePXCeDT 1h Cases provided ror by 
statute, and one who demands compensation for services 
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show a Statute making provisions tor such services. 
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We certainly fnd no fault with thi 
utterly fail to see where it has any application CO any 
point in issue in the case at bar. 

Marsh ve Fulton, LO Wall. O76, is the only decision 
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ot this Court cited by eounsel for defendant which 1s 
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claimed as being directly in point upon the issues in the 


ease at bar. 
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THOMAS HOPPER, PLAINTIFF IN ERROR 
No. 49. 
THE TOWN OF COVINGTON, INDIANA 


The plaintiff in error brought suit in the 
court below upon certain bonds and coupons al- 
leged to have been made by the defendant. The 
complaint as originally filed consisted of three 
paragraphs: 

Transcript pps. L, 2, 3. 

To these paragraphs a demurrer was sustain- 

ed and leave was granted to amend. 
Transeript p. 4: 

On the 13th of December, 1851, the plaintiff 

filed an amended complaint. 
Transcript, pps. 4 to 6. 

This amended compiaint was afterwards 
withdrawn. 

Transcript, p. 10. 

On the 24th day of February, 1882, the plain- 
tiff filed “his amended and supplemental com- 
plaint” in two paragraphs. 

Transcript, pps. 7 to 9. 


) 


Cd 


The first paragraph counts upon certain 
bonds and the second upon -certain coupons de- 
scribed. Copies of the bonds and coupons were 
made exhibits. Neither contain any recitals. 
To these paragraphs the detendant demurred for 
the following causes: 

“1. That said complaint is insufficient im 
law to authorize the plaintiff to maintain his ac- 
tion. | 

2. That said complaint does not allege under 
what law or for what purpose the bonds and cou- 
pons sued on were issued. 

3. That said complaint contains no allega- 
tion showing authority in defendant to make the 
bonds and coupons sued upon. 

4. That said complaint states no cause of 
action against the defendant. 

d. That the allegation in said complaint of 
power and authority in defendant to make the 
bonds and coupons in suit is an averment of a 
Legal conclusion. 

(. That said complaint does not state facts 
suficient to constitute a cause of action against 
the defendant. 

Transcript, p. 10. 

It will be observed that there is no allega- 
tion in the complaint respecting the purpose for 
which the bonds and coupons were issued, or the 
authority under which they were made. ‘There 
is an averment that the defendant had “full pow- 
er and authority pursuant to the laws of” In- 
diana “to execute negotiable commercial paper, ” 
but this averment, besides being the statement of 
a legal conclusion does not go to the question of 


authority to execute the particular bonds and 
coupons. The averment is not of an issuable fact. 
It is not made in traversable fo 
dean vs Beckwick, | 
Pumpelly vs Canal ¢ 
United States vs Am 
Neither is the averment aiacu vy une state- 
ment that the paper was issued “pursuant to the 
laws of said State.” That is the pleader’s con- 
clusion from facts notaverred. Perhaps the court 
would differ in its conclusion if the facts were 


given. It is one thing for the tribunal or body 


having power to decide, to say, after hearing the 
facts, that a thing was done pursuant to law, and 
quite another fora pleader to substitute such a 
conclusion 1n his pleading for the fact. 

Whether the defendant had power to make 
the particular bonds could only be made t 
asa fact by proper averments respecting the pur- 
pose for which they were issued and the mode of 
their issue. The question whether the defendant 
had “full power and authority * * to execute 
negotiable commercial paper,” is to be answered 
by the law, and whether it had the power to exe- 
cute the bonds in suit, is to be determined by the 
law, after the facts respecting the manner and 
purpose of their issue are made known. 

Lhe Town of Covington is a municipal cor- 
poration, with its powers defined by the laws of 
the State of Indiana. Inthe absence of an aver- 
ment that its powers are conferred by a special 
charter the presumption is that itis incorporated 
under the general Statutes. 

Logansport vs Dick. 70 Ind. 65. 


By Section 27, of the Act ‘forthe incorpo- 
ration of towns,” kh. S. of Indiana, 1852, vol, 1, 
p. 452; (hk. S. ISSI, See. 5542.) 1t is provided that: 
‘No incorporated town under this Act shall have 
power to borrow money or incur any debt or lia- 


- 


bility, unless the citizen owners of five-eights of 
he taxable property of such town, as evidenced 
yy the assessment voll ot the preceding year, pe- 
tition the Board of ‘Trustees to contract such 
debt orloan. And such petition shal] have at- 
tached thereto an sors verliying the genuine- 

yt the signature s to the same, And for any 

contracted thereby, the Trustees shall add 


bt 
to the tax duplicate, of each year successively, a 


ievy sufficient to pay the annual interest on such 
debt or loan, with an addition of not less than five 
cents on the hundred dollars, to create a sinking 
fund for the liquidation of the principal thereof.” 
This was the only Statute authorizing a town to 
create a debt or make a loan until 1867, when an 
Act was passed giving authority to create an in- 
debtedness for the purpose of building schoo] 
houses. The latter act was amended in 1869, and. 
as amended, was in force at the date which the 
bonds in suit bear. : 

Section 1 of that Act wasas follows: 

SECTION |. ‘That any city or incorporated town 
in this State which shall, by the action of its school 
trustee or trustees, have purchased any ground 
and building, or buil lings, or may hereafter pur- 
chase any ground and building, or buildings, or 
have commenced, or may hereafter commence 
the erection of any building or buildings for 
school purposes, or which shall have, by its school 
trustee or trustees, contracted any debts for the 
erection ofsuch building or buildings, or -the 
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! i : ’ : - 324 ? , se ‘¥ ‘ oe ‘ 
buildings aircl SUC Pustet >] Lrustees shall 


not have the necessary means with which 
Reais 
| 


to .complete such building or buildings, or 
to pay for the purchase of such ground and 
bulidiug or buildings, or pay such debt, 
may, on the Hling by the school trustee or 
trustees of said city oz incorporated town, of a 
report ula r oath, with the eommon eounell of 
sueh SLicV. OF the yNoard QO} trustees of sueh ineor- 
po ited town. sh wine the SO] nated or actual cost 
ofanv such ecround and building or buildings, or the 


mountrequired to complete such building or build 

te ling or build 
the amount of such debt, on the passage 
linance authorizing the same, by the com- 


*7 fe . fe. popes a } ont seal ; sa as . 
mon eouneil of said eityv. or the board of trustees 


| j =a 
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ot such incorporated town, issue the bonds ot 
such city or town to an amount not exceeding in 
the aggregate thirty thousand dollars, in-denom- 
ination not less than one hundred nor more than 


| —: af i | 
one thousand dollars, and payable at any place 
San , . ‘ete 
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PST annuallv or semi-annually. aS may b 


provided, to provide the means with which to com- 
plete such building or buildings, or to pay for the 
purchase of such ground and building or buildings, 
and to pay such debt : and such common counetil, 
or board of trustees, may, from time to time, ne- 
votiate and sell as many of such bonds as may be 
necessary for such purpose in any place, and for 
the best price that can be obtained therefor in 
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‘he remaining seet 


ose 


for the disposition of the money when realized 


[ the act provide 


and for the levying and collecting of taxes for its 


repayment. 


in Lak ayette vs. Cox, (5 Ind. 38) the Supreme 
Court of Indiana had decided, after the passage of 


the first statute quoted, and before the issue of 


the bonds in question, that the power to issue 
negotiable bonds could only be exercised by mu- 
nicipal corporations in Indiana for specific, legit- 
imate and proper municipal purposes. 


At the time the bonds in question were issued 
the two statutes mentioned, (Section 27 of the in- 
corporating act and Section 1 of the Act of 1869,) 
were the only statutes that in any way author- 
ized the creation of an indebtedness of the charac- 
er indicated by the instruments 1n suit,by towns 1n 
Indiana. By Section 27 the creation of a debt was 
absolutely prohibited except in the way therein 
prescribed. The contention of the defendant is 
that in an action upon the bonds of a municipal 
corporation, containing no recitals, the com- 
plaint must show authority iv the corporation to 
issue the bonds, and that in every case, where 
general authority in that behalf has not been 
conferred by law, the power of the corporation to 
issue the particular bond must appear. If the 
defendant had the power to issue the bonds in 
question it must be because that power had been 
conferred by some legislative enactment, or be- 
cause it arose by necessary implication from 
some other power so conferred. ‘“I‘here must 
* * be an original authority, by statute, to the 
municipality to issue the bonds. Municipal cor- 
porations have not the power, except through 
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an 


special authority of the legislature, to issue cor- 
porate bonds which will bind their town;” * * 
Kenicott vs. Wayne Co., 16 Wall. 452. 

And to know whether the power to issue the 
bonds existed we must first know the purpose for 
which they were issued. 

“Itis a general rule that a corporation can 
anly act in the manner prescribed by law, 
The Act of Incorporation is to them an en- 
abimg 4 Act t; at gives them all the power they pos- 
Se@SS: i 

Head vs. Providence Ins. Co. 2, Cranch, 
127 
Pearce vs. Railroad Co. 22 How. 441. 

“No powers can be implied except such as 
are essential to the objects and purposes of the 
corporation as created and cnengeniigpeinel 

‘ Ottowa vs. Carey, 108 U.S. 110—114. 

‘The question whether a particular contract 
is binding on a municipal corporation or not is to 
be answered by determining whether, on a fair 
construction of its charter and legislation appli- 
cable thereto, it relates to matters connected 
with its corporate powers and duties.’ 7 

Dillon on Corporations, 3 ed. Sec. 936. 

The contract in question, in its external as- 
pect, is not within the general powers of the de- 
fendant. 

The Statutes of Indiana gave to the defend- 
ant no general power to issue negotiable bonds. 
“This is not a case where the party executing the 
instruments possessed a general capacity to con- 
tract.” | 

Marsh vs Fulton, 10 Wall. 676. 


The defendant’s contention that the com- 
plaint in this case is defective is directly sup- 
ported by the cases of Kennard rs, Cass Co., 
3 Dillon 148, and Thayer rs. Montgomery, 3 Dillon 
359, SeeCotton vs. Inhabitants of New Prov- 
idence, decided by the Supreme Court of New 
Jersey, reported in the Central Reporter, pub- 
lished by the Law yers | ‘0-operative Co. of Roches- 
ter, New York, in Vol. 1, No. 12, p. 444. 

In an action on a contract alleged to have 
been made by a county board purporting to bind 
the county it was held that “It must be made to 
appear * * * that the contract was within 
the scope of the authority of the officers oragents 
who assumed to make it.” 

Moon rs. Board of Com’s’rs. 97 Ind. 176. 

When a contract purports to be made by a 
public agent “the public corporation is not bound 
uuless it manifestly appears that the agent Is act- 
ing within the scope of his authority.” 

Dillon on Corporations, 9, Ed. See. 445. 

Until itis alleged in traversable form that 
such authority existed the authority does not ap- 
pear. “In order to recover” it was necessary “for 
the plaintiff to prove that the bonds * * had 
been executed according to law.” 

Anthony vs. County of Jasper, LOL U 
S. 697. 
“Eya) o ] 
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In Scipio vs. Wright (11 Otto 665) it was said: 
“Of course it was incumbent upon him” (the plain- 


¢ 


Q. 


tiff) “to prove that the town was authorized to 
create the instruments, and to dispose of them as 
it did.” 

In Scipio vs. Wright, as in all the eases I have 
met with, either the a contained aver- 
ments or the bonds contained recitals as to the 

purpose for which the meee were Issued and as 
to the authority tor their issue. 

[In suits upon municipal bonds the leading 
question has always been whether authority for 
their issue existed: and the onus as to this has al- 
ways been placedan the Amnon’ 

Venice vs. Murdock 2. Otto 494. 

The validity of the contract ‘dieieaad upon 
the purpose for which it was made and whether 
the facts existed to confer the power to make 
Were the bonds in suit issued for school purposes 
under the Act of 1569; or were they issued for 
proper municipal purposes under section 2d ot 
the incorporating act; or were they issued asa 
donation boa Yi L1iTO; ic CON lh pe LnY, or tor some other 
extraneous object? Until the facts respecting the 
purpose of their issue are made known it is, to Say 
the least indifferent whether they are or are not 
valid obligations of the town. It was the duty of 
the plaintiff to show their validity. 

Osborn vs. Bank ot U.S. 9 Wheat. 825. 

If the suit be against a party having a general 

upacity to contract. and the contract on its face 
is one recognized by law, its validity will be pre- 
sumed: butift the party charged has no general 
capacity to make contracts, then the faets neces- 
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must be averred. In all cases where capacity. to 
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make a contract is limited the declaration should 
show that the particular contract was within the 
power of the party charged to execute. 
oe A complaint against a married woman which 
discloses her coverture, and which does not aver 
facts showing the contract to be within the scope 
of her capacity is insufficient. 
Broome rs. Taylor, 76 N.Y. 564. 
Cupp vs. Cupp, S. C. Indiana; decided 
Oct. Sth, 1SS5, and unreported. 
An illustration of the rule of pleading in- 
voked by defendant is to be found in cases of suits 
upon the judgment of courts of inferior jurisdic- 


tion. 
} 


Jes Sheldon rs. Hopkins 7 Wend. 435, 
The ease of Martin rs. hennard 3 Blackford 430. 
isin point. That wasan action of debt upon a bond 
for prison bounds: and it was held that the decla- 
ration was defective because it failed to aver the 
existence of a judgment and a capias ad satis 
faciendum, The court said: “As the declaration 
shows the nature of the bond, it should also have 
shown the existence of a case in which its execu- 
tion was authorized by Statute.” 

If there was no authority to issue the bonds 
in question there was an entire want of jurisdie- 
tion over the subject matter, and the town officers 
could not bind the town by any determination 
though it had been expressed directly by recitals 
inthe bond. Where thestatute does not authorize 
the issue of the bonds “there is anentire want of 
jurisdiction over the subject.” 


Township of East Oakland rs. Skinner 
4 Otto, 255. 
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The town officers in this case were possessed 
of a special and limited jurisdiction and it was 
incumbent on the pleader to show that the act 
upon which he founds his cause of action was 
within their jurisdiction. 

So far as 1t 1s made to appear in this Case, 
there is nothing behind these bonds—neither or- 
dirance, petition or statutory authority. It is 
not made to appear that the instruments in suit 
were issued in the exercise of any authority or 


ror ANY. purpose eonnected wit h corporation uses, 


A condition precedent to the validity of these 
bonds is authority to make them. ‘The existence 
of such authority is a constituent and indispen- 
sable part of the right of action in this ease. 
There is not, | think. any case which, considered 
in the light of its facts, conflicts with the econ- 
tention ot the defendant on this point. 

‘he case of 1 he Township ot Lincoln vs. Cam- 
bria lron Company, 13 Otto 512. 1s not opposed to 
defendants contention. The declaration in 
that case referred to the Statute and averred 
“thatthe defendant 


accordance with the authority conterred by the 


acting under and in 


‘7 


Act. made certain donations LO the railroad COmM- 
pany, and for that purpose did make and execute 
the bonds in question.’ ‘The decision was that 
where authority for the execution of the bond was 
made. to appear the plaintiff need not go further 
and allege “performance of any of the requisites 
necessary to give them validity.” It was not de- 
cided that it was unnecessary to allege sufficient 


facts to show that the bond. was issued for an 
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authorized purpose, in a case where such facts did 
not appear by recital in the bond. 

The statement that “All the plaintiff had to 
do was simply to sue on the bonds,” was, evident- 
ly, not intended to mean that authority for ma- 
king the bond need not have been shown. 
W hat is here said of the case mentioned will hold 
good with reference to any case where it is held 
that the production of the bond 1s prima facie suf- 
ficient to entitle the plaintiff to recover. 

It is not without significance that in nearly 
ail, if not quite all, the cases that have come to 
this court upon this subject, the facts respecting 
the purpose for which and the authority under 
which the bonds were issued have been made to 
appear in the plaintiff's complaint, either by di- 
rect averment or by recital in the bond sued _ on. 

Neither is the defendant's contention in op- 
position to the case of Knox County vs. Aspinwail 
in the 21st of Howard, and the eases which have 
followed it. In all these cases it was made to ap- 
pear that there was authority to issue the bonds 
upon certain conditions and for certain purposes, 
and they were issued by the proper officers, who 
had the power of determining whether the condi- 
tions had been complied with and whose decision 
that the statute had been followed was set forth 
on the face of the bonds. 

[It was contended by the plaintiff in error, 
in the court below, that the defendant's conten 
tion could not prevall in this case beeause the 
paper was negotiable in form and was in the 
hands of a holder for value: and that if a muni- 


cipal corporation may, for SOmMmeE purposes, issue 


nevotiable paper, if iS LO he nresumed 1n favor Oj 
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blons prescribed by law have been complied with. 
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the purpose stated’ in the eomptaint. It was not 


deeided that the bonds Were valid irrespective ot 


the purpose for which they were issued 
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ways held. In order to recover in this case it be- 
came necessary for the plaintiff to prove that fh 
bonds from which the coupons were cut had been 
executed according to law.” In Ogden rs. the 
County of Daviess, 102 U.S. (12 Otto)641, the court 
said: “We have always held that every bolder of 
a municipal bond is chargeable with notice of the 


provisions of the law by which the issue of /7s 
bond was authorized. If there was no law for the 
issue there can be no valid bond.” 

In Wells rs. Pontotoc County, Chief Justice 
Waite said: “The controlling question in thi 
case 1s, Whether there was authority in law for 
issuing the bonds to which the coupons were at- 
tached. If there was not it has always been held 
that no recovery can be had in an action on the 
bonds or coupons,” 

L2 Otto 625. 

“liven a bona fide holder of a municipal bond 
is bound to show legislative authority in the issu- 
1} 
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oO body to create the bond 
Hayes rs. Holly Springs 114 U.S. 120 
How is this to be done? Manitestly not by 
the production of a legislative act authorizing 
the issue of a bond, for of such an act the court 
will take judicial notice: but by alleging and 
proving facts which bring the particular bond 
within the provisions of the law. 
if the power to issue a negotiable bond {01 
one purpose can be invoked to sustain if when 
issued for another purpose then all attempts to 
restrict such power is vain. On the contrary this 


court has always held that power to contract a 
debt andissue a bond for ordinary tmunicipal 
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purposes will not support a bond issued 
neous DPULPPOSses. 
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action of the officers of the” corporation “and as- 
certain whether the law had been so far followed 
as to justify the issue of the bonds.” 
Marsh vs. Fulton, supra. 
Wallace rs. Mayor of San Jose, 29 
Cal. LSS. | 
To say that the mere execution of the bond 
is a decision that the power to issue it existed 
would be to extend the cl etrine of this COUT 
further than has ever yet been done 
No CAaASe has Fone vey yd Knox County US. 
Aspinwall 21 How. 559. One of the grounds for 
the decision in that case, was that where the 
power existed to issue the bonds, and jurisdiction 
to decide that the conditions precedent LO the ex- 
ercise of the power had been conterred upon the 
officers who were to issue them, their statement 
upon the face of the boncs that they were issued 


under and pursuant to the recited statute and for 
a purpose within the statute was a decision that 


the condition to the grant of power had been 


complied with. | . 
The proposition asserted by that case cannot 
he stated more strong!y im favor of the pur- 


chaser. 

The prop sition must rest upon the eround 
that a decision, by the tribunal appointed to de- 
cide the question, that the bonds had been issued 
under and pursuant to x recited statute. might 
be considered as a decision that thev had been 
issued under the conditions ] reseribed and ror the 
purposes contemplated by the statute. The con- 
clusion of such a tribunal that. the facts of the 


case brought it within the statute might be treat-. 


2 ae 


ed,-in favor of an innocent purchaser, as an adju- 


dication of the question. It would be supposed, 
of course, that the facts were known to the trib- 
unal and were passed uponbyit. After they had 
passed into judgment it would be air racy to 


to inquire what the actual facts wer 


The principle established by Knox County vs 


. ] . ~ > 4 A 7a a , ’ 
Aspinwall wasthus state: The Town of Colo- 
ma vs. Haves, (2 Otto a0): “ey here legislative 


authority has been given a munielpality, or to 
its officers, to subseribe for stock of. a railroad 
company, and to issue municipal bonds in pay- 
ment, but ee © on some precedent condition, such 
as a popular vote favoring the subscription, and 
where it may’ be cathered from the legislative 
enactment that the officers of the municipality 
were eee with power to decide whether the 
‘ondition precedent has been complied with, their 
recital that it has been, made in the bonds issued 
by them and held by a bona fide purchaser, is con- 
clusive of the fact, and binding upon the munici- 
pality. for the recital is itself a decision of the 
fact by the appointed tribunal.” 


Dillon on Municipal Corporations, 
2, Ed. See. 418. 


Considered in any light the doctrine stated 
does not reach the question in this case. Here 
there isno legislative act recited and no decision 


that the bonds were issued ‘under and on pursu- 
ance” of any law. 


| doubt whether a case can be found in this 
court where both the bond and the declaration 
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were silent as to the legislative act authorizing 
the issue and as to the purpose of the issue and 
the performance of conditions precedent. 


[f the mere execution of the bond is a deci- 
sion that the power to issue it existed it would be 
safer to purchase municipal bonds without re- 
citals than those containing recitals, for the ab- 
sence of any recitals would indicate to the pur- 
chaser not only that the ‘‘cirecumstances which 
bring them within the power” existed, but also 
that the power itself existed. 


If the mere execution of the bondis a deci- 
sion that the power to execute it existed, then it 
must, under the repeated rulings of this court, be 
conclusive in favor of a bona fide purchaser. To 
decide that the power existed is to determine the 
whole question. It is to decide that the bond was 
issued fora proper purpose and that the necessary 
conditions precedent had been performed. 


This court has held otherwise as to the effect 
of the execution of the bond without recitals. 


In the absence of any revital there is ‘“‘no de- 
cision that the condition precedent to subsecrip- 
tion had been performed.” 


Town of Coloma DS, Haves. Supra. 


Buchanan vs. Litehfield 12 Otto 27S. 


[f sufficient facts were alleged to show that 
the defendant had capacity to execute the bond, 
then it might be said that a prima facie case was 
made. Such seems to have beenthe view of this 
court in Lincoln vs. Cambria Iron Co., supra. ‘To 


7 


hold the declaration. good in this case it is neces- 
sary to say that the mere execution of the bond 
indicates prima facie a capacity to make it. This 
would only be another form of saying that the 
defendant has a general capacity to execute ne- 


ovotiable bonds. 


_ 


There is wanting an open and _ visible 
connection between the legislative author- 
ity in this ease and the bonds in suit. The 
maximOmnia presumunter rite esse acta will not 
supply the connection, for the presumption does 
not arise until it is first shown that the act in 
question was within the scope of the power and 
duty of the person acting. 

Broom’s Legal Maxims, 949, 950, 952. 
Kobs vs. Minneapolis, 22 Minn, 159. 

“Whatever intendments may have been made 
in favor of the” act “there is none in favor ofthe 
right to” act; and unless it is made to appear, in 
that the 
matter in controversy was within the scope of the 


cases where the power to act is limited, 
power it willbe presumed to have been with- 


out, it. 


Smith’s Leading Cases. 7 Am. Ed. Vol. 

1, 1096, 1097. 
heference has been made to the uniformity 
in the course of pleading in cases of this sort. 
This is thought to be pertinent to the present in- 
quiry, because the common opinion, indicated by 
this uniformity in pleading, entertained by the 


eminent lawyers whose learning and experience 
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have been employed in these eases, may be ap- 
pealed to as evidence of what the law has been 
considered to be on the point in question. “Lit- 
tleton having mentioned a matter, which ‘is prov- 
ed by pleading,’ Sir Edward Coke’s comment on 
this is,—‘Note, one of the best arguments or proofs 
in law is drawn from right entries or course of 
pleading; for the law speaketh by good pleading, 
and therefore Littleton here saith, it is proved by 
the pleading, &c., as if pleading were cpsius legis 
PLD VOL, 


Ram on Legal Judgment, 41. 
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Supreme Court of the United States. 


NicHouas E. PAINE. 


Plaintiff.in Error, 


AGAINST : in rror 


THE CENTRAL VERMONT HKRAILROAD 
COMPANY, 


Defendant in Error. 


STATEMENT. 


Nicholas E. Paine, the plaintiff in error, sued the 


Central Vermont Railroad Company on the tollowing 


obligation : 


‘OG. $5,000. 


TD oe, 2m eee Fees os 7 
Boston. July, LUth, 1873. 


“On demand after date, with interest, we promise 
to pay to the order of H. Bb. Wilbur, Treasurer, five 
thousand dollars. 

‘“ CENTRAL VERMONT R. R. Co.., 
“As Receivers and Managers Vermont Central 
and Vermont and Canada R. R. 
“ By H. B. WILzovr, 


‘* 'Treasurer. 


“No. 8. Value received. Approved. 
‘J. GREGORY SMITH, 
: ‘ President. 
“H. B. Wier, 


te fy SE ~ ef = 
Treasu1 a} r 


The note was executed, as to time and place, accord- 
ing to its purport, and was delivered to John Q. Hoyt, 
of New York, in consideration of $5,000 loaned to the 
company. Hoyt delivered the note to plaintiff for 
value about November Ist, 18735—some three and one- 
half months atter its date. 
The plea of the defendant averred that the note was 
ven for $5,000 advanced by Hoyt & Mckinney, under 
an agreement that it should be held until an assess- 
ment and eall covering its amount should be made On) 
the stock of defendant company standing in the names 
of Hoyt & McKinney, and on August 10th, 1883, an 
assessment Was So made. and on October 28th. 18738. 
the $5,000 so advanced was applied in payment of said 
assessment and the note thereby paid and extinguished, 
nd that the note came. to plaintitt as security for a 
pre-existing debt from Hoyt, or Hoyt & McKinney, 
ong after its payment and extinguishment, of which 


eae ee seria : | de ae 
plaintiff had full knowledge, and long after it ceased to 


: 


be current. 

Under a written stipulation of the parties the case 
was referred to a Referee, and, upon the facts as re- 
ported by him, and adopted by the Cuireuit Court 
LS its own findings, judgment for defendant was ordered 
and entered on November 7th, 1882. | 

facts so found appear in the record (pp. 7, 8, 9, 


fy , . : ? = ~ F 7 
1U). as bnety as they may be here stated. 


ASSIGNMENTS OF ERROR. 


1. The Court erred in holding that the 
note in suit was overdue when transferred 
to plaintiff. 


a 


2. The Court erred in receiving evidence 
concerning, and, also, in giving legal effect 
to, the alleged collateral verbal under- 
standing between the defendant company 
and Hoyt. 

3. The Court erred in holding that the 
plea of payment was established and that 
equities existed in favor of the defendant 
which constituted a defense to the note. 

4. The Court erred in refusing to give 
effect to the promise of defendant com- 
pany, through its president, to the 
plaintiff, to pay the note in suit. 

a. The Court erred in giving judgment 
for defendant. 


ARGUMENT 
For Plaintiff in Error. 


1. The Court below erred in holding that 
the note in suit was overdue when trans- 
ferred to plaintiff. 


ry | 7 . : 
The Court below rested its judgment upon the prop- 
@ 4 i i P| 
osition that the note was overdue when transferred to 


the plaintiff, ana henee taken supjyect tO such defenses 


as existed against Hoyt—that the note, having been 


- i] j Bw 
transferred after the lapse of about three and one-half 


months from the date of its issue, and although trans- 


ferred before any demand of payment had been made, 


must, under the presumptions of law relating to demand 


notes, be presumed to have been dishonored. 


maintain that the note in suit was not dishonored until 
demand; but, if otherwise, we will attempt to show 
that, upon the circumstances of the case as presented 
by the record, the presumption of dishonor was a 
strained and unnatural one, and rested upon consider- 
atian a7hip ' a1reT ta yar~ t th . ease da Ot SUD- 
ations wilt h the eircumstances of the case ado no sup 
port. The learned Court below was, we think, misled 
by its attempt to deduce, from adjudged cases, an arbi- 
trary standard—a maximum limit—of reasonable time ; 
and decided the case, under the erroneous belief that 
nr ananda } > : pane hat re th: three oO + | ‘ 
ho aqagjyuaeers case SHOWS that more lan ree Mmontnos 
ean reasonably be overlooked” | Reeord, p). 13, Opin- 


. * 


100). Instances may be readily cited where the Courts, 


applyimg the doctrine of reasonable time to demand 
notes, have held that the presumption of dishonor Was 
not justified upon the lapse of periods ranging from 
three months to a year and a half, Or more ({ Vreeland 
vs. Hyde, 2 Hall, N. Y., 249,—19 months: Hendricks 
vs. Judah, 1 Johns., 319,—1 year; Sanford vs. Mickles, 
4 Johns., 224.—5 months; Chartered Mercantile Bank. 
@C., VS. Dickson, L Ths, dP: C.., App., 914,—10 months ; 
Merritt vs. Todd, 23 N. Y., 28,—3 years). 

Lhe ye can be , an the nature of th ings, iLO arbitrary limit 
of reasonable time applied to demand notes. Each 
case stands upon its own peculiar circumstances. This 
Court has thus presented the rule in Morgan vs. United 
States, 113 U.S., 476, 501, Mr. Justice MarruHews de- 

ering the opinion of the Court, arguendo, Says: 

“<The rule, as to ordinary negotial le paper, payable on 
demand, is that it is not due, without demand, until after 
the Japse of a reasonable time within which to make de- 
mand; and what the leneth of that reasonable time is may 
vary according to the cireumstances of particular cases, 


and must be governed very largely by the intentions of 


the parties, as manifested in the character of the paper 
itself, and the purposes for which it is known to have 
been created and put in circulation.’ 

Supposing that the foregoing doctrine is applicable 
to the case at bai the question then is, what were the 
‘intentions of the parties as manifested, (Ist) in the 


' 


character of the paper itself; and, (2d) in the pur- 
poses for which it 1s Anown to have been created and 
put in circulation.” 

The character of the note—as a 7é 4h Lable Lite rest- 
bearing obligation—manifests the intention of the 


parties that it was to remain outstanding for some- 


thing more than a nominal time, and might be nego- 
tiated. The significance of a provision for 


terest in a demand note has been variously estimated 


in the decisions, but no court has gone so far as to dis- 
regard it. Perhaps the fairest presentation of this 


branch of the argument, can be made in the language 
of the standard text book—(DANIEL oN NEGOTIABLE 
INSTs.. pp. 451, AD5Y) : 


5 | 
; 


“When the note is payable on demand with znter- 
est, it would seem to have been intended aS a contin- 
WING interest-bearing security ts but upon | iC 
as upon those already discussed respecting notes pay- 
able on demand, the authorities are in painful contra- 
riety. os 

“Where these questions remain undetermined the 
authorities are so much at war that it would be difh- 
cult to predict what rule would commend itself to the 
Court. It seems to us that where the note was indorsed 
at the time of making, and whether it bore interest or 
not, it should be regarded as a continuing security, and 
would not be overdue in the hands of the payee, either 
so as to open equities or to discharge the indorser until 
payment was demanded and refused. * oaaehs 

‘<"T pe following observations. in ‘ BYLES on BILLS’ on 
this subject, seem to us worthy of quotation. Says the 
author: ‘ A common promissory note payable on de- 


6 


mand differs from a bill payable on demand, ora check, 
in this respect: the bill and check are evidently in- 
tended to be presented and paid immediately, and the 
drawer may have 200d reasons tor desiring to withdraw 
his funds from thé control of the drawee without delay ; 
but a common promissory note payable on demand is 
very often originally intended.as a continuing security, 
and afterwards indorsed as such. Indeed, it is not un- 
common for the payee and afterwards the indorsee, to 
recelve interest periodically for many years on such a 
note. a i nd SOV WNIT the nOtE 1S CLP ssly made paya- 
able with ant rest, which eli arly rndicates the sntention of 
the parties to be that, though the holder may demand pay- 
ment immediate ly, ye t hie is not hound to do sO. 

“ The NOLT1 LE circumstance S and CONS rations which dea- 
termine the question whether or not a bill or note pay- 
able On demand has become overdue, SO as to let in 
eguitable defense 8S by the original part S against the 
transferee alike determine whether or not the present- 
ment has been in a reasonable time so as to charge the 
drawer or zdorser.” [In the present case the Central 
Vermont Company is lalhle as indorser as well as 
maker ; and the liability as indorser is enforceable, under 
the common counts, in this action. | 

The author makes, also, the following distinction, 
applicable to the present case : 

“When the note payable on demand has been given 
ior a loan of money, it would then seem clear that it 
was intended as a continuing security, and that the im- 
mediate presentment would not be necessary in order 
to charge the indorser. In Scotland, as well as in the 
United States, this view has been taken, and though 
high authority has maintained a different doctrine, we 
can but regard it as one which strikes the mind with 
the utmost force.” 

Daniel, Neg. Insts., p. 451. 

Vreeland vs. Hyde, 2 Hall (N. Y.), 429. 

Thompson on Bills (Wilson’s Ed.), 301. 

Leith Banking Co. vs. Walker’s Trustee, 14 
5. D. B.. 332. 


Speaking of demand notes payable with interest, the 
Supreme Court of Connecticut says : 


“The note. in question, although on demand and 


negotiable, is also expressed to be ‘ with interest.’ 
From this and the other facts found it sufficiently ap- 
pears that an immediate demand was not contemplated 
and that the note was intended to lie as contin 


SECUTIULY, 


MIMI AAI 
Rhodes vs. Seymour. 36 Conn.. 6. 


In this case it was held that the note would not have 
hee inte 1] t have been dis] Arad hw tha la 
cen presumes to have een aisnonores Vy the lapse 
of time, but for a positive statute (the policy ot which 
was questioned), which prescribed that promissory 
‘unpaid four months from 


) 
1g 


notes on demand remaini! 
their date should be considered overdue and dis- 
honored at that time. 


[The statute of Massachusetts (Gent. Stats. 293, § 8) 


co 


providing that a ‘promissory note payable on demand 
for the purpose of demand and notice to charge an 7n- 
dorsee shall be deemed to be due in sixty davs after its 
date, has no application to this case. It is simply a 
statutory regulation of the contract of indorsement, or 
rather it imposes a statutory incident upon that con- 
tract made with respect: to demand notes. It raises no 
presumption of reasonable time. Itis an arbitrary rule 
intended to apply to the tndorser’s liability on demand 
notes of every description, issued under the most 
widely dissimilar circumstances, and with the greatest 
diversity of intention. It leaves the common law 
presumptions in full force, except as it express/y modifies 
them, and the question as to whether a demand note is 
to be deemed dishonored so as to let in equitable de- 


ie@SS 


fenses in favor of the maker—whether more or 
than sixty days have elapsed—is still to be determined 
| 


by the circumstances of the particular case. There isa 


similar statute in Vermont (Rev. Stats... 8 2013). 
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In New York it is ‘‘ settled law that a note payable 
on demand with interest 1s a continuing security against 
an indorser until actual demand.’ 

Shutts vs. Fingan (N. ~ Court of oe ls 


we DB 


Nov. 24, 1885), 1 Cent. Rep., 73 


Parker vs. Stroi goekg Y.. 379 
Merritt vs. Todd. i. ie 29, 
Pardee VS. Fish, G0 a Y.. 


In England a promissory 1 note on demand with in- 

irded as a continuing r Sec ‘urity. 

Brooks vs. Mitchell, 9 M. & W. 15 (eited in 
Morgan vs. U.8., 113 U.S.) 

Gascoyne vs. Smith, McClel. & Younge, 3 

Borough . WI) hite. 6 ] Yowl. « , K.. 3/49. 
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sah : a <TrsY . , ‘ , 4 . . rr ' . _T> xr , 7, ™ y “aah tl > Valen — 
HE SIGNIFICANCE OF THE PROVISION FOR INTEREST, as 


bearing upon the question of apparent intention, and 


‘ 
hence of reasonable time is forcibly presented by 
CowEN, J., del live! ring the opinion of the Courtin IV they 


US. ag 082). He says 


~ 


Here is a note payable TO bearer on de mand, with 
interest; and it came to the plaintiffs’ hands, as we 
must intend some four or five weeks after it issued, for 
it is not shown that he took it after that time. - 
[fit had not been on et aa a a bank note, I 
should have thought it right to presume that it had 
been ¥ manded, and payment refused, perhaps even 
by the time when Grimshaw obtained it. 1] would pre- 
sume it on the unwillingness which every prudent man 
feels to have his money lie idle ; and would pre sume tha 
the holder had seen or sent to the maker imm ci ately, 
and pressed him for payment. But l thi nk thal di- 
" CLY the contrary is ne be presul ne dv vith 1 é 
this note which bore znterest. No one a into 
| to intend that these words meant in- 
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In the late case of Lorough vs. White (6 Dowl. and 
f?yl., 379), all the judges concurred expressly in saying 
that such anote cannot be considered as dishonored 
till it is demanded and payment refused ; and they put 
themselves on its being a continuing note upon its 
face.” 


This, we submit, is the business view, and the legal 
view of the case. The tact that the demand note of a 
corporation bears interest cannot be held to be less 
than one of the “ circumstances of the particular case,” 
significant of the “intentions of the parties as man- 
Sested ML the character of the Pup yr ats lf és (Morgan VS. 
United States, 113 U.S). 

In Lockwood vs. Crawford, i8 Conn., 371, it was said 
that the tenor of a demand note with inter st, independ- 
ent of extrinsic evidence, sufficiently shows that the 
time of payment is intended to be in the future, as “‘in- 
terest could only accrue from forbearance of payment,” 
per CuurcH, ©. J. 

The English law on the subject of demand notes has 
the great merit of being. plain and certain. In order 
that it may be certainly known when the Statute of 
Limitations applies to demand notes, it is there held 
that it begins to run from their date. 


Byles on Bills, 342. 


. —— —k ee ee . acai 

Such is the rule in this country. 

5 . “a . ' ’ 

In England in suits against endorsers on demand 
Ws , ‘tainiv } ap P ahle +1 intarac? + san 
notes, certainty LnNose payable With interest, 10 18 
settled that such a note is a continuing securit Ss 


, ee: “7 2 
that the endorser remains Hable until an actual de- 
: 1 7 


mand of payment; and that the holder, as between 
him and the indorser, is not chargeable with neglect 


for omitting to make such demand within any par- 


10 


ticular time. And such is the general, if not universal, 
rule in this country. 


Byles on Bills, 168. 


This rule also has the merit of being plain and 
certain. 

In England it is settled law that a demand note is 
not considered overdue until it has been actually pre- 
sented and refused, so as to let in the equities of the 


; 


maker as against the imdorsee. | 


—s 


Byles on Bills, 168. 


A note payable On demand is not to be considered 
as overdue, without some evidence of payment having 
been demanded and _ refused. Although it be several 
years old, and no interest has been paid on it. ‘A 
promissory note, Says Mr. Baron PARKE, ‘payable on 
demand, is intended to be a continuing security ; it 1s 
quite unlike a check which is intended to be presented 
speedily’ (White vs. Mitchell, 9 M. & W., 15”). 

Id... p. 268. 


[fi this country the Courts have shown a disposition 
to adopt the rule that a demand note, unless trans- 
ferred within reasonable time,is to be considered as 
overdue. Nothing could be more uncertain than this 
rule, since it requires a careful scrutiny in each as _ to 
its circumstances ;—place of business, situation, and 
relation of parties. 

Under this view there is no certain rule to deter- 
ine when such a note is overdue or dishonored. 


It is submitted that the English rule on this point is 


‘the better one, and the one which this Court should 


But it is not necessary to the success of plaintiff in 


error that this Court should go so far as to hold, with the 


‘ 
ee 


- — 


1] 


weight of authority, that a demand note, with interest, 
is not to be deemed dishonored so as to discharge the 


‘ 7 / 


indorser and let in equitable defenses. until actual de- 


mand. itis needful only to insist that the interest- 
bearing character of the obligation is an inherent evi- 
dence of the intention of the parties, and that the apt, 
natural and reasonable inference from a stipulation for 
interest is that the obligation is to be outstanding for 
such a period as will give the provision some value and 


eftect. 


Now, what were “the purposes for which it was 
known that it [the note] had been created and put in 
circulation ” ? (Morgan vs. U. S., supra). 
| [It appears by the record that the $5,000 loaned on 
the note in suit was a part of sums borrowed by the 
company for the Purpose of enabling it to carry on its 
operations pending the COMING mn of nsta liments on sabh- 
scriptions to ats capital stock. (On Ay ril 30. 1873, 
$2,000,000 had been subseribed tothe capital stock of the 
company. ‘The company was organized May 27, 1873 
(Rocord, pp. 7, 8). The note in suit was given less than 
two months later. The company was then practically 
without funds, but its obligations were amply secured 
by actual subscription and the promise of incoming in- 
stallments, covering a future period of half a year or 
more. From the time the note was clven the condition 
of the company was necessarily to be one of increasing 
financial strength and responsibility. 

The case was one of loan to a debtor presently un- 
able to repay, but assured of large resources in the 


future. 
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As each installment of subscription became due and 
was paid, the added resources thus arising contributed 
to put the company in the financial position which was 
necessarily in contemplation when the loan was made to a 
moneyless corporation. The presumption of dishonor 
could not fairly arise until the development in the 
affairs and finances of the company, which was in ap- 
parent contemplation when the note was made, had 
fully eventuated. Paine was acquainted with the sub- 
scriptions to the company, and with its situation and 
circumstances (Record, p. 8), its resources, present and 
prospective, at the time it borrowed this money and 
issued its note. He knew the public facts—not 
the alleged private arrangements (Record, p. 8)—and 
from these facts, together with the significant circum- 
stance that the note was expressed to be with interest, 
the clear inference was that the note was intended to 
be. a continuing obligation. 

We are not concerned, in this aspect of the case, with 
any collateral and unwritten understanding between 
the parties, in conflict with the written promise which 
the company offered to the world at large; but it is 
worth while to observe that even by the conditions of 
this private agreement it was- intended that the note 
should be outstanding until the calls were paid and cer- 
tificates of stock issued, a period, as it transpired, of 
upwards of six months (Record, p. 9). The public tacts 
of the case indicated, and the private understanding 

‘tually provided, that the note was to be outstanding 
for a substantial pe riod. 

It was transferred long before the time of its stipu- 
lated return (as alleged) and while it was still a subsist- 


ing obligation unpaid and undischarged. It was trans- 


—_ 
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ferred at a time when the company intended that it 


should be outstanding, and hence transferrable. Under 


} 


the evidence offered by the company, it is hard to con- 


ceive how it can avail itself of a presumption which is 


not only in flict with the cenerally known cireum- 


stances of the ease, and with the character of the note 


itself. but in direct conflict with the facts relied On by 


the detense. The presumption of dishonor is not avail- 


able to one who affirmatively shows that his obligation 


was to remain outstanding for a much longer time than 


the time at which. as he asserts, the presumption should 


aris e, 


2. The Court erred in receiving evidence 
concerning, and also, in giving legal effect 


to, the alleged collateral, verbal under- 


standing between the defendant company 
and Hoyt. 


The defense asserted, viz.: that the note, according 
to a contemporaneous, verbal understanding between 
the parties to the transaction, was to stand against as- 
sessments on his subscription to the defendants capital 
stock ; could not even as against Hoyt, be either treated 
as an equity or proved aS a Fact. 

The Court below held that evidence of such a verbal 
understanding did not contradict or vary the note Or 


its obligation. We submit that this was erroneous. 
rm ‘ ° ° Qa - ' re £) } * 

he obligation of the note was that $5,000 in money 
should be paid on demand: and we submit that any 
agreement to discharge this lability 7n any other man- 


ner than by the payment of $5,000 in money, varied 


14 


the engagement and contradicted the obligation of the 


note. Whether the collateral agreement was that the 


note should be pret in stock, or that it should be held 


as a receipt, sub modo, for an anticipated payment of 


assessment, and delivered up on the issue of stock,— 
whatever may have been the technical character of the 
collateral agreement, evidence of any agreement that 
the note 2as not TO h, paid in WLONEY according 10 rts 
tenor, 1S in variation and contradiction of the engage- 
ment, and no subtlety of reasoning or nicety of distine- 
tion can show otherwise. Such evidence is inadmissi- 
ble, and such an agreement ineffectual, to impair any 
right of recovery on the note. It was impossible for 
the defendant to reserve by oral understanding the right 
to discharge its obligation in any different or other 
manner than by compliance with the terms of the 
written instrument. This Court has sharply defined 
the familiar rule, applicable here. in the Cases of 
Specht vs. Howard, 16 Wall., 564, and of Forsythe vs. 
Kimball, 91 U.S., 291, Mr. Justice Swayne delivering 
the — in both cases. In the latter he says: 


Paani firmly settled # inciple that parol evidence of an 


oral agreement allezed to have been made at the time 
of Pris drawing, making or indorsing of a_ bill or 
note, cannot be permitted to vary, qualify or con- 
bl} ict. Or add to or subtract irom the absolute terms 


of the written contract. 2 Pars. on Bills and Notes, 
5OL1 : oper ht vs. Howard, 16 Wall., 564. 
“ Parol evic lence of an agreement made contempora- 
usly with a promissory note which contains an ab- 
solute promise to pay ata specified time is not ad- 
issible in order to extend the time for payment, or to 
ania for the payment out of any particular fund or 
in any other way than that specified in the instrument, 
or to make the payment depend upon condition.” 
ae vs. Spofford, 95 U.58., 482. 
Danl. on Neg. Insts., § 81 e¢ seg., and cases 
cited. 


GE ch es 


‘A verbal condition cannot be annexed to a prom- 
missory note. 
Potter vs. Ernest, 45 Ind., 418. 
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pened. 
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The case of Spring vs. Lovett (11 Pick., 416) is 


identical in all substantial aspects with the ease at bar. 
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That case was assumpsit on 
the defendant on April 25th, 1825, payabl to ‘Thomas 
Buttum & Co. for $465.83, with interest. on demand 
and indorsed to the plaintiff in January, Rey 


DHAW, ci ‘ea delivering the oplnion of the Court, 
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Case, because We are all ot the opinion that the de- 
fense relied upon, we7e at set Up Aga must the oriqi;inal prom- 
Sse. could hot be sustained. The tacts relied upon, 
and to prove which al | 
that the defendant having purchased a water-power, 
buffum & Co. and others interested in several manu-. 
factories, to which it was | 

power would be auxiliary, had agreed to purchase it of 
him at a price fixed; that for reasons satisfactory to 
both parties, it Was thought best to delay taking deeds 
of the defendant, but in the meantime each of the par- 
ties advanced tO the detendant a Sul of money to the 
amount of his share ; and that the note iD question Was 
thus given by the defendant to Buttum & Co. on 
their advancing their share; and that it was further 
agreed, that upon the defendant's olving ra deed to the 


| } 7 ‘iy ‘| 
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was to stand against his subscription generally 
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promissees for their share, the note should be given 
up. : 

To admit this evidence for this purpose would be 
directly repugnant to the salutary rule that parol evi- 
dence cannot be received to contradict, alter or control 
a written obligation. The note is an unqualified 
promise to pay a specific sum of money on demand ; 
the parol evidence would make it defeasible upon ‘the 
performance of a distinct collateral act, that of giving a 
certain deed. The written promise is absolute and in- 
defeasible ; the parol agreement would make it condi- 
tional and defeasible.. Such a parol defeasance would 
manifestly alter and control the character and effect of 
the written obligation. * * * It cannot be main- 
tained upon the facts stated that this note was given 
without consideration. The consideration was the 
amount of cash actually advanced ; there 1s no pretense 
that the money was advanced solely upon the agree- 
nent to have a deed, but it was upon the consideration 
of having a note payable on demand. It is said to be 
a hard case, and upon the facts shown it certainly ap- 
pears to be so. But if it is so,itis because the defend- 
ant relied too confidently upon a mere temporary 
arrangement and undertaking, and failed to put the 
whole of his contract into such a form as to render it 
legally available.” 


3. The Court erred in holding that the 
plea of payment was established and that 
equities existed in favor of defendant, 
which constituted a defense tothe note. 


The Court finds that the note was to “stand against 
Hoyt’s subscription for stock,” and was to be delivered 
up with the collateral bonds on delivery to him of 


stock certificates for his stock (Record, pp. 8, 12). 


It will be observed that upon this finding the note 


against 


no particular assessment—and at the time the note was 


t 
| 


transferred all previous assessments had been paid in 
cash by Hoyt, and no further assessment would become 
due and payable until a month later (Record, p. 8). 
There was therefore no debt from Hoyt to the com- 
pany, due at the time of the transfer, which could have 
been set off in an action then brought by Hoyt on the 
note ;—a fortiori, none which can now be offset against 
Paine. 
In an action by Hoyt upon the note the com- 


pany might possibly have had a right to set off 


the amount of any matured demand in its favor 


against him, but this right could not be shown to have 


accrued by virtue of any collateral oral agreement en- 
grafting the right of set-off upon the written contract; so 
interweaving the verbal reservation with the written 
promise, as to make the nmght of set-off an inherent 
contradiction to the express terms of the note. 

In St. Louis Perpetual Insurance Co. vs. Homer, 
9 Metc., 39, the Court say: DEwey, J. 

‘The proposed evidence. is clearly inadmissible, 
being, as it seems to us,in direct violation of well- 
settled principles regulating the admission of evidence. 
The note is perfect and complete in itself, and is an 
absolute contract for the payment of a certain sum of 
money. This contract the defendant would control by 
evidence of a verbal agreement, made concurrently 
with the written contract, affecting the nature of the 
promise, engrafting upon it a new stipulation, by which 
the parties agree that this absolute promise shall be in 
truth a conditional one; and in lieu of the promise to 
pay the sum stipulated in the note, the defendant 
proposes to show that any sum which might be found 
justly due on account of a claim which the makers of 
the note had against the plaintiffs, upon a certain policy 
of insurance given by the plaintifts, should be deducted 
therefrom and applied in or towards satisfaction of said 


note.’”’ 


1S 

The loan of money by Hoyt to the company and 
the taking of a promissory*note, secured by collateral, 
for the amount of the loan, constituted a complete 
ransaction. The transaction was an entirety in all its 
legal requisites, and the note issued subject to no 
anhere nt in hrmatie &. 

As an inden ndent right of set-off, the defense is in- 
capable of assertion against Paine, because, (@) @ right 
of set-off is not an equity, and (b) if such a right be 
regarded as an equity, it had not accrued at the time 
the note was transferred, (c) in Vermont no debt can 
be set off in an action unless it be the personal debt of 
the plaintiff, and (7) no such set-off is pleaded. 

(a) “A set-off is not an equity ; and the general rule 
stated is qualified and restricted to those equities aris- 
ing out of the bill or note transaction itself, and the 
transferee 1s not subject to a set-off which would be 
eood against the transferrer, arising out of collateral 
maiters.’”’ 

2 Dan’l Neg. Inst., § 1435. 
Chitty on Bills, p. 220. 
Byles on Bills (Sharswood’s Ed.), p. 529. 
Parsons’ N. & b., 603, 604. 
And the leading case of 
Borough vs. Moss, 10 B. & C., 538. 


And where, asin some States, independent rights 
of set-off against the payee and in favor of the maker 
have been admitted, as against a transferee of overdue 
paper, or even against the original payee, itis uni- 
formly held that the debt offered in set off must have 
accrued and become payable at the time of transfer, or, 
as against the original payee, at the time the suit 1s 
brought. 

Waterman on Set-off, § 109 e¢ seg. and cases 
cited. , 

McAlpin vs. Wingard, 2 Rich., 547. 

Martin vs. Kuntzmuller, 37 N. Y., 396. 
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The rule is thus presented, by high authority: 


‘“ An indorsee of an overdue bill or note is liable to 
such equities only as attach on the bill or note itself, 
and not to claims arising out of collateral matters. 
Therefore the indorsee of an overdue note is not liable 
to a set-off due from the payee to the maker. And al- 
though the indorsee had notice, gave no consideration 


. a i | 
. 


and took the bill to defeat the set-oft 
Byles on Bills, p. 265. 


The English cases are uniform on this point. 
Watson vs. Mid-Wales Railway ompany, 
L. R., 2 C. P., 593. 


[lead note: When an equitable chose in action has 
been assioned, the debtor cannot set off against the as- 
slonee a debt which has accrued due to him from the 
assignor since the notice of assignment, though result- 
ing from a contract entered into previously, unless 
from the nature of the transaction it appears to have 
been intended between the original parties that 
should be set off against the other. 

The assignees of a Lloyd’s bond sued the makers in 
the name oft the original bondholder ; the makers sought 
to set off arrear of rent due from the original | 
helder, which had acerued due since notice 
slonment, upon a lease granted after the making of the 
bond, but before notice of asslonment. On equitabl 
pleading, stating these facts: 

That defendants could not set off the arrears of ren 
Opinion: “The question, of fact, amounts to this: 
whether the assignee of a debt payable in future takes 
if subject to its being a security to the debtor for any 
payment accruing due under a contract made with him 
by the assignor betore the assignment, and under which 
the assignor may become indebted to his debtor. Or it 
may, stated thus: Whether, where there are cross debts 
accruing, but not yet due, there is, independently of 
the legal-rights of the parties, a distinct equitable nght 
that the balance only should be considered due. ‘The 
cases fail to establish any such position.” 
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‘l'o the same effect is the case of Jeffryes vs. Agra & 
Masterman’s Bank, L. R., 2 Eq. Cases, 674. 


A. being indebted to Bank B.for advances, handed to 
them certain marginal receipts of Bank C. for £2,000, 
representing deposits lodged there until the advice of 
payment of certain bills on a firm in Bombay, and dis- 
counted by A. with that bank; the course of dealing 
being for Bank C., upon receiving the bills, to pay over 
to A. or place to this credit in his banking account, less 
than the full discount value of the bills, retaining the 
difference as a security for payment in full at maturity 
of the discounted bills. When advised that the bills 
had been paid in full, the bank was in the habit of 
carrying over the retained margin to the credit of A. in 
his general banking account. | 

Notice of A.’s asslonment of the marginal receipts 
Was given by b.to C.on the same cdavy that A., who was 
lara ly indebted to ©, Upon ahi overdrawn account, and 
upon contingent habilities upon bills of exchange not | 
then matured, suspended payment. 

Held, as between b. and fas b. Was entitled to the 
£2,000 by the marginal receipts, subject only to a set- 
off of any sums actually due and payable to C. by A. 
at the time when such marginal receipts became paya- 
ble, upon liabilities contracted before notice Was Tre- 
ceived by C. of the assignment to DB. 

Opinion: ‘Then they say further, that there were 
very heavy labilities outstanding, and that they should 
have retained, when they became due, those balances 
as against those outstanding bills, I apprehend they 
never could do that in any court of law, and of course 
here is no equity of the kind; you cannot retain a 
sum of money which is actually due against a sum of 
money which is only becoming due at a future time. 


A debt payable in future cannot be pleaded in 
fa present demand,” per MArsHALL, C. J., in 


Seott vs. Jones, l Brock., 246. 


(c) The statute of Vermont, then and now in force, 


is as follows (Rev. Laws, § 915, formerly Rev. Stat., C, 


‘the plaintiff, in an action founded on contract, 
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express or implied, is indebted to the defendant in such 
action on contract, express or implied, the defendant, 
after pleading the general issue, or confessing the 
plaintiff's cause of action, may plead such indebtedness 
in oftset.”’ 


The decision in Phelps vs. Buckley, 20 Vt., 17, is 
thus summarized in the Syllabus : 


‘Under the statute of this State (Rev. Stat., C. 34, 
S 1) pleas in offset are only allowed between the actual 
parties to the suit. 

ln an action upon a promissory note payable t 

or bearer, and which is sued in the name of a _ bearer, 
he defendant cannot plead in offset a 
holds as bearer, executed by the payee of the note in 
suit although it appear that the ] Li aint th . the note 
in suit in trust for the payee, and fe udant, 
before any transter ot the note . 7 7? OaVEe notice to 
the payee that he was the owner of the note which he 
how attempted to pl ad in oftset.” 


(1) No right of set-off is plead 


The following 


inquiry . 


Smith, Fleming & Co.’s Case, re Commercial Bank Cor- 


poration, L. R., 1 Ch. App., 538 


lead Note peske: The principles On which the Court 
acts under section 95 of the Companies Act, 1862, con- 
sidered. 

At the _— when an order was made for winding 
up a company, the company was the holder of bills ac- 
cepted by 8. & Co., which would become payable in six 
months. At the same time S. & Co. were holders of 
bills drawn by the company, which the drawees, shortly 
after the winding up order, had refused to accept : 

Held, reve rsing the decision of the Master of the 
Rolls, that S. & Co. had no right to set off against each 
other the present hability of the company under their 
dishonored bills, and the future hability of S. &. Co. 
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under their Acceptances, not any right tO have the | ills 
retained by the official liquidate r, untila right of set- 
off arose, but that the official liquidator ought to be al- 
lowed to negotiate the bills accepted by S. & Co. 
‘This case depends, as it seems to me, wholly upon 
the operation of the Companies Act, L862, for there 1S 
not, as | apprehend, any right on the part of Messrs. 
Smith. 'leming X Co.. either at lar Or in equity, to set 
off against their future liability upon bills accepted by 
them, the present liability of the company to them 
upon the company 'S dishonore d acceptances. Nor do 
[see any ground independently of any statute, upon 
which Messrs. Smith, Fleming & Co. can be entitled to 
insist upon their acceptances being retained and held 
by the eompany until they shall become due, in order 
that the right of set-off, which would then arise, may 
be made available to them. As to any present right of 
set-off, there iS. On the One side. a debt presently due, 
id on the other, a liability which would accrue at 
a future date; and the debt cannot, as L apprehend, be 
set off at law against the hability, nor can it, 
as I think, be so set off, im equity. The 
right ot set-oft may, indeed, as was insisted 
in argument, have subsisted in equity before it 
was introduced into the law by statute; but no au- 
thority was cited in argument, and hone, as ] am aware, 
Can be found, In which the right was ever held to ex- 


ist In equity in such a case as the present; and set-off 


: /. 7 
in bankruptcy does not, I think, apply. 


/n re Paraguassu Steam Tramroad Company, Black 
& Co.'s case, L. KR. 8 Ch. App., 254, 1t was held that in 


winding up a company debts cannot be set off against 


< 
, 
qe? ar 
Calis. 


‘“ A contractor agreed with a company to supply 
them with steam engines at a fixed price, and to take 
shares in the company, payment of the calls on which 
should not be enforced until at least two engines 
should have been paid for, and the contractor might 


set off against the calls the money due to him. The 
contractor took shares accordingly, and made two 
engines for the company, which were not taken by the 
company or paid for. The company was afterwards 


ordered to be wound up by the Court, and a call was 
made by the liquidator. Held (reversing the decision of 
3ACON, V. C.), that the contractor could not set off the 
amount due to him from the company under his agree- 
ment as damages or otherwise against the amount due 


by him on the calls.” 


The principle established by the English cases above 


referred to, that debts cannot be set off against calls, as 


first established in Grissell’s case (L. R., 1 Ch:, 528) 


is thus expounded in Black & Co.’s case (L. R., 


App. 261), by Lord Chancellor SELBOURNE. 


“1 think it right rather in consequence of what was 
said by the Court of Common Pleas in the case of the 
Brighton Arcade Company vs. Dowling than for any 
other reason to observe that I entertain no doubt what- 
. soundest 


ever that Grissell’s case 
What is the ordinary law of set-off ? 


It is 


called compensation and 


‘ou have fot two cross 


simply means this: That when 


demands of a nature substantially the same. and due 


at 18 tO Say, 


to and from A. and B. in the same right, t 


right 
the 


other. the One debt may be set oft against the other at 


the option ot the party from 


is de- 


But itis essential in such eases that the rights 
If they were appar- 
law but different in equity set-off 
that in 
the present state of the law it would be allowed at com- 


should he substantially the SULTZLE. 
ently the same at 
would not be allowed here : 


mon law either.” 


The same principle is established by the judgments 


Sawyer vs. 


of this Court, particularly in 
Hoag (17 Wall., 610), where. it 


ee well 


a corporation, 


‘‘ established that the capital stock of 


especially its unpaid subscriptions, is a trust fund for 


‘“ the benefit of the ceneral ereditors of tl 


. corpora- 


“ tion. (p. 620). 
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ee RLS Oe ae ET Oe Ln oe eI es Sigs UR A UNE, haa ae, eT ot IE BR 


sot 
& 


bas : atm 


wee 


at 


In that case the Lumberman’s Insurance Company 
of Chicago invited subscriptions to the capital stock of 
the company, stating to those whom they . invited to 
subscribe that only 15 per cent. would be required to 
be paid down in eash, and that the remaining 85 per 
cent. would be lent buck to the subscriber and a note 
taken therefor, payable in five years with 7 per cent. 
interest, payable semi-annually, secured by collateral 
security satisfactory to the directors of the company. 

Sawyer subscribed for fifty shares of the stock. He 
gave his check to the company for $5,000, the full 
amount of his stock, and his note payable to it in five 
years from date, for $4.250; that is to say, for 85 per 
cent. of the par value of the stock with interest, and 
delivered to the company as collateral security for the 
payment of his note satisfactory securities and received 
from the company a check for $4,250 or 85 per cent. 
of the par value of the stock by way of and as for a 
loan thereof from the company. 

Sawyer authorized the company to sell the collat- 
erals at auction in case of default in the payment of 
the note. 

The company treated this as a loan by the company 
to him and his stock as fully paid for. 

This was held by this Court to be a device to change 
the nature of the debt froma stock debt to a loan, and 
that it was not a valid payment as against creditors of 
the corporation however it might be as between the 
company and the stockholder. 

The Court, by Mr. Justice MILLER, said (p. 621): 

“Wedo not base this upon the ground that no 


money actually passed between the-parties. It would 
ive been just the same if agreeing beforehand to turn 
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the stock debt into a loan the appellant had brought 
the money with him, paid it, taken a receipt tor it and 
carried it away with him. 

“The debt ceases by this operation, if effectual, to 
be the trust fund to which ereditors Can look, and be- 
comes ordinary assets, with which the directors may 
deal as they choose. And this was precisely what vas 
designe cl by the parties. it clive ST¢ a t} © ¢ laim against 
he stockholder of its character of a trust fund and en- 
abled both him anc the directors tO deal with it freed 
from that charge.” 


The result of it was (p. 622) that the « apital stock of 
the company was neither paid u 
did it exist in the form of deferred installments 1 rop- 
erly secured. 

It follows, theretore, in the case at bar, that 16 was 
not compete nt for the « 
the stock subscription of Hoyt, ind the trust fund 
therebv created in the manner attempted: thatis to 
Say 


, 


: ] saa i] j io, 
to agree beforehand with Hoyt that a note which 
1. Ee Se, ve aaa 
the company had given him for money lent should 

ron ae Ye. SR . : a wen 

stand acvcalnst His subscription to 1ts Capltal StOCK. AS 
such contract could not be entoreed Dy riovt. it is not 

‘ ) —_- S & 1 4] 7 eee. ~ 
enforceable alvalnst him, and the two ODMUeaAtTLONS OY 11a- 
bilities are not the subject matter of a set-off, even uf 

: | i . , 7 4 a e - ry i _ " 
both had been due and payable at the date of the assign- 
ment of the note in question to the pl: 

7 " , ‘ ' IT, 3 ea ; ‘aia , : '@ Yu 
reason stated by Lord ( hanecello SELBOURNE ». Zo) 


a Ser ae . Shee a. Wa a Se 
that thev are not cross-demands in the same richt. 


fte Agra and Masterman’s Bank, L. R., 2 Ch. Ap. 
Cases. 391. the head-note briefiv states the ease 

“A bank gave to D. T. & Co. al 
them. and expressed thus: ‘No. 394 
authorized to draw upon this bank to the extent of 
£15,000, and such drafts I will undertake duly to honor 
on presentation. This eredit will remain in foree tor 


etter addressed to 


> 


{5 


ies , ies. co + T cy a " % Pe Ms , | . a “s _ 
twelve months trom date, and parties drawing bills 
under 1t are requested to indaorse particulars on the 


baek hereot. D.'T. & Co. drew bills under this lette 
to the amount ot £6.000., and indorsed them to the 


11 j | 1 ' . ’ ,° 1 y 
Appellent who duly mdorsed particulars on the letter 


AD] 
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of credit. he bank was afterwards wound up, and 
i 
tf rTry ( 4 : : = 4 7 ; ; . @ 
D. 'T. & Co. were indebted to the bank to an amount 


exceeding what was due on the bills. 
7 « ' . . < es Y “ 
rLELD (reversihe the dee1sion of \\ OOD, V. (.), that 


whatever might be the ettect of a letter of credit at law. 

’ ‘ ; . ‘7 _ 4 , | | " : " . 2 11 

onstituted a contract to the beneht of which all 

ie =) a eo _ 

persons taking nd paving for bills on the faith of it 
. . - . 1 7 


re entitied In equity, without regard to the equities 


yt i] i 
’ i 
between the bank and D.'L. 4 Co., and that the appellant 
i 
: 124) ¢ 4 | 
WAS ¢ titled to pro e for the amount due on the bills, 
*4 ] | i* } 7 
without regard to the state oft account between the 


ty ’ ° : . 
J., says, generally Speaking, a ehose 1n 
TION a onal re only It} equity must he assigned 


subject to the equities existine between the original 


! j 4 x ? 4 Re . ] ° } ; 
parties to the contract; but this is a rule which must 
aS , F 7 i e. } ; j 2 P Ly 
yiela when it appeal’rs irom the nature of terms of the 
contract that it must have been intended to be assion- 
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able, free from and unafiected by such equities. 

TM. @ 1171+7 cc aenhiar} which a trancfere ak 

PpnHe equities suvyeci to which a transferee takes 
| . . . ,% oe «> \ ] PI }* ‘ ; ry’ } , ° 
lue paper are defined and certain. hey are 

falilure or want oj eonsideration, fraud and payment. 


es is found by the Court to have 
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ted at the time the note was transferred. The 
action between the company and Hoyt is found to 

LVe been ra | loan by Hoyt of 85.000. and a delivery by 
thre company Ol its absolute promissory note for that 
Sum, to rether mith SS LO UU0 an amount of nconnre and 
bonds as collatered security. 'The consideration 

vas “actual cash advanced,’ (see the parallel Case 
Spring vs. Lovett, ante p. 15) and could not have 


been more adequate. Fraud is not nretended. Pay- 


ment is equally disposed of by the finding that note 


pips oe 


oe eS 


Ph as einem Shaadi 


eueenee AE sc cancasinctaeet “ 


was only to cease to 
certificates of stock to Hoyt. 

In the case of Spring vs. Lovett, (ate, p. 15), deeds 
had been tendered to the transteree ot the note. and he 
declined tO accept them. In the presel t Case the COoOm- 
pany, long after the transfer of the note to Paine, 
delivered the certificates of stock to Hi: yt (Record, 

: pp. S, wh When the certificate s were offered to Hoyt, 


. | he informed the company that the note was not at 


‘ . . * ee | . , : | , © 
hand and suggested that it should retain the stock till 
| is an a 
the note should be delivered to it. The company chose 
‘to disregard this suggestion and to disre card the 
~~ .4 - » « 1 ibe 4+ | . ey . die umn 
elrcumstanee, amounting lh law tO notice, that the note 
: j | | 
had been transferred. 
i 
Griswold vs. Davis, 31 Vt.. 390. ; 
* 
& oe 
Che finding of the Court is that by ders line 
= =) 
: 41, y\< : - ’ i] ' +> + “¥r< ; ; . j ' . :? i :> . .\ . . 
O] Lif parties Lil¢ Hote WaS to Geiwmvered Up UPOD 


delivery to Hoyt of stock certificates (Record, p. 8 
TT : - \<) ’ ‘ ‘ } t nitit! rl 7 VOT???) t+hpa not, 
i Lie COnIps ny WaS HOt entltiedad to a return OI the note 
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till the stock certificates were delivered. it the note 


ented 
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{ rested upon the CONSIGeYratlon Of money actuallyv Ac 
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vanced or ioaned (anda there 18S ho aqaispute on this 

i 4 
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i poin , ane Was tO LTeblalh OULstanaihnYy, and, nence, 
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* %. “7 . ] 
obligatory upon the company, until delivery of stock 


Fe. ' ' } : . j I. wey. ] 
certificates. the deliverv of stock certificates became 


- * : ' ‘ ’ 
the method Oj discharging the note and canceling the 


7 
f 
;| r ° ry. 7 ; ' ; ’ } . 
«<4 obligation. he legal effect of such an agreement 1s 
] ] 4 a es i a, WA71,.21 
clearly to make the note payable in stock. While the 


note is outstanding and obligatory, and during I 
period when it was intended SO TO be, it cannot be 
deemed discharged; and whatever operates to bring 


the obligation to an end, and to entitle the maker to 
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have the note delivered up and canceled, is in law pay- 
ment and discharge. This proposition does not seem 
to admit of argument. When Paine took the note it 
was Obligatory and undischarged. With any subsequent 
dealings between the maker and payee he was not con- 


cerned. The note, even though overdue at the time of 


t | 


| Saas ot A Loi . ¥ ; ] 
ne transfer, was still ne cotiable. 


in 


Daniel on Neg. Insts., § 724, and cases 


4 Ee Eye : et ’ 
Any attempt to pay and discharge a negotiable note, 


except to the party in whose hands it is found, is futile 


Daniel on Neg. Insts... $ 1230. and cases 


attempt in this case has no legal bearing 
oe Oe - ee = ae. - i | 

upon the rights ol Paine, except as showing that the 

nanny i) \ ine ] Ts chk Y)é rt v6! i+} th a a7 ©) tifle; rag 

Li pJGALLY , Navihe voluntarily pa wa | W1tn 1@ CeTtluocates 


licable to the note. ai 


— 


- 


having disabled 


itseli from periormance to the holder, cannot now com- 
ply with, and, hence, cannot claim the benefit of the 


equities bveliween the origina] parties to the note grow 


ut of the collateral understanding. 


If a note subsists as collateral security for the don 
| act, it 1s obligatory until that act is done, and is 
gischarese d by the doing of the act. If transferred be- 
fore such a discharge, the transferee cannot take it 


Subject to less favorable equities than existe d between 


parties to the original transaction. The payee, 


In +r foaming eshinh 3 oe oe —— 
even 1n transterring a note which 1s overdue, transters 
such equities, respecting its payment as subsisted in his 


favor ; otherwise the transferee would not take subject 


the equities between the original parties, but sub- 
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29 
ject only to the burden ot the equities in favor of the 
maker. That the company cannot avail itself of equities 
without an offer to perform to Paine, the duty which it 
owed to Hoyt with respect to the note seems to be 
sufficiently clear. Lf equities are to be admitted, the 
company must be deemed to have held the stock 
certificates applicable to the note, in trust for Paine, 
or whoever was the holder of the note, and having failed 


to tender them to him. 11 CAnnOT avall itS¢ i Ol equities 
en : : 
which do not arise or become complete in any aspect, 
except upon such a tender. Having failed to tender 


performance of the collateral understanding respecting 


the note, and having voluntarily put such performance 
out of its power, it cannot now set up as a dete nse, a 
right which it cannot and does not offer to exercise. 
The mere right, without an offer, and without even the 
ability, tO discharge its obligation according LO the 


. ] . ait , 
verbal agreement, 1S a barren and unava une Qa 


4. The Court erred in retusing to give 
effect to the promise of the defendant com- 
pany, through its president, to the 
plaintiff to pay the note in suit. 


The Court found that, “‘ The plaintiff called on the 


president of the defendant for payment of the note in 
. 7 } ] . . “ . 
suit. who told him the circumstances under which th 


} } } | 
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note was given, but did not sta 


relied on as a detense to the note, or that hy q ate 
would be made about its validity, and requested . 
to wait and endeavor to get payment from Hoyt | 
encouraged him that he would succeed in doing s 
He had a similar interview with a lke result after- 
wards, the president adding that if Hoyt cid ho 5 


iS. 


plaintiff's note the defendant would not ask him to wait 


. . ; ? P ? . 4 
(ain. but would provide Jor the Payrnrent OTF thas O71E 


(Record, p. 9). 

This suit was not brought until after another inter- 
view was had, in which “ the president told him (the 
plaintiff) that he thought and had been advised that 
the circumstances under which the note was given 
would constitute a good defense to the note,” and pay- 
{ 5 


. - ~ * ena . = a 
ment was refused (Record. ve OF te 
‘ 


The Court below declined to sive to defendant's 
promise the effect of a waiver of the defenses now set up, 
upon the eround that there Was DO Hew consideration 
for any undertaking in this respect,’ and that it did 
not ‘“ appear that the plaintiff lost anything by reason 
of what took place On this subject.” 

We submit that the defendant's promise, made with 
knowledge of all the circumstances bearing upon its 
lability, was a waiver cf the defenses now setup. The 
promise was not without consideration. The forbear- 
ance of the plaintiff at defendant’s request to press his 
demand against the defendant, and his efforts to get 
payment from Hoyt, made a complete consideration 
for the waiver of a doubtful defense (1 Pars. on Conts., 


p. 470, and Cases cited). 

This promise, and request for time, having been 
acted Upon by Paine, the company 1S estopped from set- 
ting up a defense inconsistent with its promise. 

1 Greenl. on Ev., S$ 207, 208. 
Frost vs. Saratoga Mut. L. Ins. Co., 5 Denio, 

157. 

Dezell vs. Odell, 3 Hill, 215. 


Albie vs. Little. 5 N. H.. 277. 


The case of Franklin vs. March,6 N. H., 364, is, 
with respect to the point under discussion, a parallel 


ase. The action was assumpsit, by plaintiff as en- 
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notwithstanding these facts. Upon this the plaintiff 


£. } } 1 er eae: oe ; ‘ . 
relied. and the case stands therefore as if those facts 
] j ' , 7 . , 7 , 
had nop peen stated. Any ae FeVIS¢E MhIeh lAhose Tacts 
ae P oS ee } Rb hiy ry ae ! + i oes oe 
M20 E JiCheve Const TUT i} fhtts maeved. Whneh the defendant 
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said he would pay. notwithstanding, and he cannot 
| ‘ < 
7 7 e, s7 . y : hg ] 7 . es 
now be permitted to set them up in bar of the plaintiff's 
i AE tz 


In Waterman on Set-off, § 710. under the title. 


a ry? rT Le y ys . ° 7 - | 
Peiaht O] >) f-wff against USSt7UWDIOF. HOw wmazrved the 
e e ea ‘ ‘ 


rule is thus stated 


“ Where, in an action bv the assignee of a promis- 


oA) 
that the defendant promised the assignee that he would 
pay tl 
3 


“ 


’ } “7 ° : 
ie note. the defendant cannot avail himself of a 


set-oti acalnst the payee. 


[It is settled law thatit the maker promise to pay the 
assignee (of a non-negotiable note) or transferee (of an 


overdue negotiable note), without stipulating for the 


deduction of an offset against the payee, the promise is 
a legal waiver of the right of set-off. 


‘And if such a promise be made to the assignee to 
pay him, the debtor cannot avail himself, in set-off, of 
claims he may have had, before and at the time of the 
assignment, against the assionor. Such a Promise 


tk. ff . : yh & J eae 
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Thompson vs. Emery, 27 N. H., 269. 
Wigein vs. Damrell, 4 N. H., 69. 
Mayo vs. Giles, 1 Munf., 533. 

Edson vs. Fuller, 22 N. H., 183. 
Bridge vs. Johnson, 5 Wend., 341. 
Mowrey vs. ‘Todd, 12 Mass., 281. 


Henry vs. Brown, 19 Johns., 49. 


Mowrey vs. Todd, 12 Mass., 281, was assumpsit on a 


promissory note and agreement. ‘The case was this: 


The note was made by Todd to one Samuel Fisher 
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mand with interest, and endorsed by Fisher in blank. 
The agreement was as follows: ‘“ ] | | 
1813. ‘This may certify that 1; Samuel Todd, do agree 
to pay my proportional share of the ransom given in St. 
Johns, December 9th, 1812, for the schooner ‘ Ospray, by 
Captain Samuel Fisher, it being too hundred and sixty- 
Ohne dollars and sixty-one cents, with inte rest atter this 
date, when it appear that the said ransom is to be paid, 
as witness my hand, Swruel Zodd.” On the back of 
this agreement was written the following, viz.: ‘ For 
value received I hereby transfer all my neht and in- 
terest in the within promise, being myse 
terested. ‘To Sale ys Mow 7 The plaintift read in 


evidence the deposition ot James Savage, of 
Boston, testifying that SONNE time in July Or 
August, 1813, having in his possession, as 
attorney to the plaintiff, the note and _ agree- 


ment declared on, the witness gave notice to the de- 
fendant, then in Boston, that the same were left with 
him for collection, the one being endorsed by Fisher 
and the other assigned by Fisher, as the witness sup- 
posed, at the same time the first was endorsed, the 
witness having drawn the form of the a l 
the back of the agreement, and’ Fisher having agreed 
to execute it. ' that the defendant observed 
to the witness that Jisher owed him on another account, 
and that he would obtain from him the balance before 
leaving Boston, to enable him to make up the money 
for the plaintiff, wishing the witness to deduce | 
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Fisher owed him, but on the witness Ob] cting to that 
course, he undertook 10 satisty th, Fit / “72DROWMNT ot tho 
plaintiff's claims. On the trial the defendant produced 


Fisher's note to him, which was acknowledged to be 


COOK Ye against Fisher. 


Sk 7 6c W754 ; | 3 ee ee coe 
PARKER, C. a ep With respect to the right or the 

‘ ‘ “e ] ] } on ' 
defendant to set off any demand he has against 
Fisher we think his engagement to pay the plaintiff 


> ? 


effectually precludes him. When notified of the assign- 
ment, if he had stated his counterclaims and promised 
to pay only such balance as might be due, his debt 
would have been protected ; << if he had hot pre 
at all, the action must have been brought by Fisher, 
and he would have had a rioht tO set-off, accord- 
ing to the statute, if legally and equitably entitled 
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But his promise to pay, especially aiter signify- 
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ing a wish to deduct what was due to him 
from Fisher, amounts to a relinguishment of his right, or 
an acknowledgment that he had none.” 


The opinion of CHANCELLOK WALWorTH, in ridge vs. 
Johnson (5 Wend., 341) is a convincing statement of the 
law on this point in a case very similar to the present. 
The authorities on the subject are reviewed, and the 
effect of such a promise as a legal waiver of a right of 


set-off is sustained on undoubted propositions of law. 


5. The Court erred in giving judgment 
for the defendant. 


JoHN EF. DILLon, 


Counsel for Plaintiff in Error. 
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rAC lS. 


This was an action upon a promissory note, made by 
the defendant, for the Sul of hive thousand dollars, 
payable to the order of H. B. Wilbur, treasurer of de- 
ftendant, on demand, after date, with interest; and by 
sald Wilbur, as such treasurer, endorsed in blank. = It 
was dated .‘* Boston, July 10th, 1873.” The case was 
tried before referee. Vide Report Record, |). 

In 1872, the Vermont Central and Vermont & Canada 
Railroads were in the possession of Receivers, under the 
appointment of the Court of Chancery for Vermont. ‘The 


defendant was chartered that year with power temporarily 


to operate such roads, subject to the order of said court, 
and to assume the contracts of said receivers. Subserip- 
tions to the capital stock of the defendant, to the amount 
of $2,000,000 were subscribed April 30, 1873, of which 
John () 
OOQ, ive per cent. of the subscriptions were required 


. Hovt. of the Citv of New York. subseribed S50.- 


by the commissioners ol the subscriptions tO pe paid 

gagownh. ine receivers were In need oft Tunds., and Dy 
v1 7 ‘’ ] 7 

*sarrangement With them, one OF} the subser1bers ad- 


‘vanced S200.000. ten per cent. of the subscription, In 


‘¢hehalf of all the subseribers,. as a temporary loan to the 
‘‘receivers, pending the organization of the company 
‘sand proceeaings to carry out the expectations of the 


er 


‘subseribers: and a note of that amount was made, and 


: ae tae are ee # - . 
‘with S400.000 in amount of the Income and extension 


e 


‘bonds as collateral security for its payment. delivered 


: rarer Bie ; 
‘‘to the subseribers MAKING the advance. upon rne un- 


7 
i 


derstanding that the note should be paid, if the defend- 
‘sant company did not come Into possession of the road 
‘sand assume the obligations of the receivers, and stand 


wom, © 
< 


‘against the subscriptions for stock, uf ut ded.” Record. 
folio 19, p. 9. 

The defendant company was organized May 27th, 1873, 
duly appointed receivers of said roads June 21st, 1873, 
and went into possession of the same, assuming the 


obligations of the former receivers, July dpi. 1873. An 


sf a 
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assessment of thirty per cent. on the stock was laid June 


24th; ten per cent., August 13th; ten per cent., October 


28th. 


‘¢ After the arrangement for making the defendant 


‘‘receiver of the roads was consummated, the note of 


‘6 $200,000 was given up, and new notes of the defendant 
°“* were viven, running to the subseribers separately, each 
‘‘in proportion to the amount of his subscription. 

‘* Hoyt paid $5,000 and received the note in sult and 


<¢$10,000 of the bonds. Hoyt paid the assessments of 


‘June 24th, August 15th and one-half of the, asessment of 


‘$(ct. 28th. the other half of the latter was rescinded, an 
4 }. 2 ° }Z* hd . ryxt 
"* SLOCK issued for one-half O] the amount subseribed. Phe 


‘sassessments paid amounted to hity per cent. ol the subs- 


‘‘criptions. Hoyt paid, as was stated, fifty per cent. of 


‘‘his subscription and no more. There was no _ other 


‘¢consideration for this note, and by the understanding of 


‘*the parties, it was to be delivered up with the collateral 
‘*bonds on delivery to him of stock certificates for his 
‘¢stock.” Vede Record, Referee’s report, folios 20 and 
Z1, p. 3. | 

The amount of this note was included in 
cent. so paid by Hoyt. November Ist, 1873, Hoyt passed 


this note and said bonds to the plaintiff, as collateral 


the fifty per 


security for the payment of a loan, then. made of the 


plaint iff. 


POLN TS. 
I. 


(a). This note, having been transferred three months 
and twentv-one days after its date. was overdue, and 


Roney Pat 1 ses or oe , i, : 
supyect to every qaefense e@xXIStIn® against it before it 


was negotiated 
:% : > ‘ , a . , | 
Judge \\ heeter SaVS in the Opinion é)| the eourt Re- 
J ‘ f li } 23 T) 13 } &°% ] a6 .g3 :} : ¢ *s> | ‘ 
cord, caper Ate I). Led}. no CASE ne, LOWS 1 at more than 


three months can reasonably be overlooked” in deter- 


mining when business paper of this sort becomes due. 


Sia dant a ba be Sie ee 


. 2 _ 6) i Bi A a tli ie ia Oa eaten dar daha ane te ae 
Pe Pe ae wicaemeeah nds saints eat Ce an 
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In Camp vs. Clark, (14 Vt., 387) the note was pay- 
able on demand with. interest, and was transferred two 
months after date. The court, Redtield, Judge, held that 
it was overdue and dishonored. The same court in a 
later case, Morey vs. Wakefield, (41 Vt., 24) affirms the 
rule of Camp vs. Clark. | 
i 


demand and interest. It was negotiated two and one- 


; ms wi ] Py 4 : 
1. Losee vs. Dunkin. (7 Johnson. 70) note was on 


—~ 


od 


half months after its date, and. ina suit bv the holder. 


ceo, 


the maker Was allowed to show payment LO the original 
pavee. No particular circumstances were disclosed. The 
rule mn this Case Was endorsed Dy the eourt In Cise VS. 
Cunningham, 1 Cowen, p. add. 

In Herrick vs. Wolverton, (41 N. Y., 2 Hand, p. 581), 
this subject is very fully discussed, and the authorities 
very carefully reviewed. The action was on a promissory 
note of $1500 on demand, with interest. which was trans- 
ferred two months and thirteen avy s after its date. The 
note was given as security for the return of fifty shares of 
stock loaned by one J. R. Herrick, to the defendant. It 
was made payable to H. D. Hawkins, and immediately en- 
dorsed and delivered to said J. Rt. Herrick, who thereby 
became the original holde aoe a ndorsee, The court. Kos- 
ter, J., says (p. 588):  ‘*I think that it 1s not correct to 


sav that. such notes are intended for circulation from 


¢ 


‘hand to hand as commercial paper. It is true that 
‘they do SO circulate tO some extent, but. generally, the 
‘¢notes which are issued and used for circulation are pay- 
‘Sable at a day certain, and in regard to which all the 
‘¢parties know when and how the liabilities of the endors- 


} 
‘ 


‘‘ers are to be fixed or discharged.” 


ry . ] } ! - rT 

‘+ There Is no vood renson why such notes should ¢lir- 

& & a 'P , ‘ \ as »}* ys »6 »}* *,Pr\ =P? ti 2 , th | y 4 ¥ 
CULATE as COLE I’¢ Let papel cali Lilt 4 it i Pape | 


: ] a aot = | : ] 
_ payable ata time eertam and which Is past daue, should 
ae he (iT for both alll meat I, natn urnanowow 
‘* perform that othce, rOr NOD alIKE TTUStLE Ve Pala WheneVel 
i 
| ° ° RS, Nie } 1] “4 : s 
‘¢the holder requires it. And why should eithe) Kind be 
‘‘eipculated? The obligation ot the maker of either has 
4 } . ty > ] + 4) fe ie ey - oh Pee ‘ hinl ; 
‘¢ matured. or. at farthest, matures on demand, which In 
] 1 ae P } oa ann ww ¢h ve ' 
‘¢+hoth cases may be made at once, and i tne holder 


‘¢wants to raise money on them. why not apply for 


Ba pages Ie Ae Pare 
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‘‘payment and receive it from the party from whom it 


"* was aue. instead QO sellin it tO some one else who 


9 
‘¢may the next moment make such demand? The very 
‘‘fact that the holder of such paper offers it for sale or 
‘‘circulation seems to imply that there Is some reason 


not apparent why he does not demand its payment Ol 


‘‘the maker. And surelv no one can doubt that such 


°* paper 1s legally payable immediately after 1f Is Issued, 
eet Line yidel deman t " 


Again (p. 590), **In this country the law Is that a 

e , YF ? 
‘ Dromissory note, pRVADLe ON demand. unless demanded 
< , . 7 a Ss | ' © : € ae : = F , 
‘within 1 rensomLolie Time IS considered overdue and 
‘¢ dishonored : and the rule 1s the same If pay- 
‘sable with interest. and. as 10 this state. nv 


‘sabsolute measure of this reasonable time has been fixed. 


‘<4 * <A day or two, 4 ' seven days ' and 
‘‘eyen na month ' is not too lone. ‘While eioht 


‘Smonths, * three months and one-half, * and even 
‘‘two and one-half * have been deemed suflicient to 
a note.” 

Again (p. 598), Grover, Judge, savs: ** When the holder 
‘coffers to transfer the note, it is certain that he does 
‘‘not wish to retain it longer, but to realize the amount 
‘thereof. Then, why not demand the payment at once 
‘of the maker is an inquiry naturally suggested to the 
sities mind of any person LO whom it is offered. 


r e - 7 4 ‘ i , , } se . 
The court held the note past due and. therefore. dis- 
honored. 


Judge Wheeler, in the present Case, (pp. L5) SaVs: 


¢ 
¢ 


The circumstance that the holder ot the note wus hbor- 
‘rowing on disadvantageous terms, would lead directly 
‘*to the inquiry why he did not resort to the maker when 
‘sit was due on demand. Had the plaintiff inquired, the 
gis presumption is that he would have learned the truth and 
‘¢hoth would have been saved from loss.” These cireum- 


stances would lead the court to limit rather than enlarge 


2g EEE DANA LB NT Li BA NTR NS ORB DS GT A me PRET STS . micron prc ice tas siind a Ait Css aster estieny Ai mei WSS fice EE) STR RE ata “sks bo . 
cay tor-oty-gnne reroneonn ae evela afte ine tate Pee Ararat ae eee easy TE ae Se ac 2 oR Ma a GN ities ak aa Seidite ee 6 IE ies Aes oS 
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Sf } TT “ *4 _ } } : 

‘ . t i, ; “| ‘ch OO . _ oy . 
{OJ this note, it should be remarked . was executed 
. , on, | 1} mV ‘a . ' 
It) Boston, ANQ pay ible OCneraltly. phe subject is, and 
4 . "ef } l. : | y 4) 1 ] | - Fe | Res * 3 +7 
Was 1 egulated DY statute both in Massachusetts and Ver- 


| . . 
- ; " ' | : | } ° | 
mont, OY whieh a note, pavable on qaemanda, is dectared 


| 
TO 13» overdue *. KT) Givs iT e} is LcLLe 
‘ oT | ' 
rFOehHCTal Ly I i 
tT) | 
PCV is bua SE 
/ W] : 1} ° - 
’ of ‘) myers Re <> VV) f > 4 : >} | ’ o ° . _ 
(C.J Whonat 18 a reasonable Lie, When tne acts are 
yy: a -_ } . . se 
ascertained, 1S a question ol law. 
ry > , j 
bIndadail VS Brown. 1 i i } . 
(‘amp vs: Clark, 4 a 


(a) As against Hoyt, the facts of this case constit 
complete bar. The note was ‘‘to stand acainst Hovt's 


subscription for the stock.’ 


Assessments on Hovt’s subseription for tne stock, more 


} . yy 4) | " 4) yO1N) 3 | , 
ie note, were made AVAaAINSt NIM. 


than enough to cover tl 
even before its transfer to the plaintiff. The assessment, 
In fact, paid the note. That was the understanding. 

As between Hoyt and defendant, the note had the force 
sunply of a receipt of money from Hoyt to satisfy his 
subscription and to be apphed as payment thereon, when 
an assessment should be made. ‘* This evidence did not 
‘¢vary the note or its obligation. It recognized the note 
‘¢asa valid instrument according to its terms, but showed 
-o o5 obligation from the holder to an equal amount to be 
** sel ott against the note.” Opinion of Judge W hee ley, 


pide. 


a » BS whens ini 
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The evidence was not offered or considered upon the 
question as to how the note was to be interpreted or con- 
strued, but simply upou the question as to how it was to 
be paid and satisfied ; and whether the agreement to satisfy 
was enforceable or not while unexecuted, yet, after it 
was performed, it operated to discharge the note. 


Follett & Bradley vs. Eastman, 16 Vt., p. 19. 
Gilson vs. Gilson, 16 Vt., p. 464. 


And, in such a ease, the defendant is entitled to make 
any defense which grew out of the note transaction, or 
out of any agreement between himself and payee in re- 
lation to it. 


Walbridge vs. Kibbee, 20 Vt., p. 445. 
Pecker vs. Sawyer, 24 Vt., 459. 


(6) The fact that the note was to be delivered up by 
Hoyt On stock certificates for his stock Fives ho ald to the 
plaintiff, because, as is well stated by the court below, 
‘*the person who took the note was not a purchaser of 
‘¢stock but a subscriber for stock. The assessments made 


‘‘the debt due from him, and it was that debt which met 


‘‘the note. He could not resist payment of assessments 


‘¢*because the stock certificates were not delivered. 
‘¢The delivery of the certificates did not pay the note, 
‘‘nor create the debt which would pay it. That was 
‘smerely the occasion when the note was to be delivered 


‘on.” 


American Bank vs. Jenness, 2 Metcalf, 288. 


(c) But, it is suggested that if the delivery of the 
stock certificates was even a necessary element in the 
payment of the note, that such delivery to Hoyt was 
made in 1874, when the defendant supposed Hoyt to 
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SUPREME COURT OF THE UNITED 8' 


OCTOBER TERM, 1855. 


WILLIAM F.GRAHAM AND AMELIA TERESA RAYMOND, | 
APPELLANTS, | 


YS 


2 


THE BOSTON, HARTFORD AND ERIE RAILROAD 
COMPANY ET AL 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 


THE DISTRICT OF MASSACHUSETTS 


FILED JUNE 1, 18838. 
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bridge in the State of Massachusetts, as said railways were then or 
should be located, constructed or improved, under or by virtue of any 
powers then granted, or that might thereafter be granted or obtained, 
to locate, construct or use a railroad on any of said indicated lines, 
with all the lands that were included or might be included in the 
location of said railway, or acquired for the use of said company within 
the terminal points aforesaid, but not including the lands at the 
termini at Boston and Fishkill which were outside of the location of 
said railroad, together with all their lands, tracks, lines, rails, bridges, 
ways, depots, stations, water tanks, shops, buildings, piers and wharves, 
erections, fences, walls, fixtures, privileges, franchises, rights, leases 
and charters; also all the like estate, roads, railroads and structures, 
and matters and things pertaining or belonging thereto, that might be 
thereafter acquired or constructed, or belong to or be controlled by it, 
the said Boston, Hartford & Erie Railroad Company, together with 
the tools; income, issues and profits to be had from the same, and all 
rights to receive and recover the same, and everything necessary for 
the complete use of its road ; also all the locomotives, engines, tenders, 
cars, carriages, tools, shops, fixtures and machinery, and all the other 
machinery, and the coal, wood and other fuel belonging or appertain- 
ing to said railroad, or that might at any time thereafter belong or 
appertain to the same, as it might be changed by use and new acqui- 
sitions; also all the estates, real, personal and mixed, of any of the 
foregoing descriptions, or of any other kind that might be thereafter 
acquired by said Boston, Hartford & Erie Railroad Company, and 
used or intended to be used in the construction and operation of said 
railroad. 

That a copy of said mortgage is hereto annexed, marked ‘‘Exhibit 
A,” and made a part of this bill. 

And your orator is informed and believes, and therefore avers, that 
said mortgage was made and authorized at a meeting of the stock- 
holders in the city of New York, in pursuance of some notice, the 
particulars of which your orator is ignorant, in the office of the Erie 
Railroad, a corporation duly established in the State of New. York, and 
whereof Robert H. Berdell, one of the trustees herein named, was 
president ; that said Boston, Hartford & Erie Railroad was not a cor- 
poration of the State of New York, but a corporation created by the 
statutes of Connecticut, Massachusetts and Rhode Island, and said 
meeting ought to have been held in one or all of said states, and not in 
the State of New York. 

And your orator is informed and believes, and therefore avers, that 
said meeting was held in the State of New York, beyond the states in 
which said corporation was created, so that as few stockholders as 
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possible, because of the distance from their homes, might attend said 
meeting, in order that the stockholders present representing or acting 
in the interest of the Erie Railway, might, by authorizing a mortgage 
of its franchises, raise a large sum of money, a portion of which should 
afterwards be diverted to the use of said Erie Railway; which was 
done, as is hereinafter fully set forth, to the extent of five millions of 
dollars. And your orator claims that bY reason of the meeting being 
so held forthe purposes aforesaid, and in the place aforesaid, said meet- 


ing was illegal, and all its acts and doings were null and void. 


And your orator is informed and believes, and further avers, that 
after the execution of said mortg: nap March 19. 1866. which tus 
hitherto been known as the Berdell mortgage, and to which your orator 
will hereinafter refer as the Berdell mortgage, the said Robert H. Ber- 
dell, Dudley ys. Gregory and John C. Bancroft Davis, the trustees 
therein named, accepted the trust imposed upon them in and by said 
mortgage, and entered upon the Pepriaainn of their duties thereunder. 
‘That thereafter, and on or about the 28th day of February, 1867, the 
said Robert H. Berdell, by an in strument in writing of that date, by 
him signed and delivered to his said associate trustees, Gregory and 
Davis, attempted to resign his place as trustee under said mortgag 
and that the instrument in writing by which the said Berdell Dison 
ed and attempted to resign said trusteeship, was in words and figures 
as follows :— 


OFFICE OF THE HKRIE RAILWAY COMPANY, 
NEW YorK, February 27, 1867. 
To whom it may concern . 

| hereby resign my position as trustee under the mortgage of the 

Boston, Hartford & Erie Railroad Company of date, March 19, 1866, 
ROBERT H. BERDELL, 

But the said pretended resignation was not accepted by a majority or 
any of the bondholders under said Berdell mortgage or said road, and 
no action of any court or judge thereof was had thereon. Nor did the 
sald berdell at any time render to any person, corporation or court any 
account of his acts and doings as such trustee, nor was he at any time 
relieved or discharged from the execution of the trust theretofore 
accepted and assumed by him under the said Berdell mortgage as 
aforesaid. 

And your orator is informed and believes, and therefore avers, that 
thereafter, and on or about the twenty-eighth day of October, 1867, 
the said Dudley 8. Gregory and the said John C. Bancroft Davis, trus- 
tees as aforesaid, illegally attempted and pretended to appoint one John 
§. Eldridge, then being the president and a director of the respond- 


ent the Boston, Hartford & Erie Railroad, and a director and the presi- 
he Erie Railway sei a corporation created by and under 
the laws of the State of New York, who had and have a corporate ex- 
istence and a board of officers distinct from and unconnected with any 
railroad situate in and incorporated by the laws of Connecticut, and 
whose line of road is and was situate entirely out of the State of 
Connecticut, as trustee with them under the said Berdell mortgage, in 
the place and stead of the said Robert H. Berdell; the said appoi 
ment of the said John 8S. Eldridge was never at any time ratified or 
confirmed by a majority or any of the bondholders under said mortgage 
or said road, or by any court. 
That said John 8. Eldridge thereupon unlawfully assumed to act as 


Poke 


said trustee. ‘That thereafter, and on or about the first day of Decem- 
ber, 1868, the said I)udley 8. Gregory and the said John C. Bancroft 
Davis, by an instrument in writing under their hands of that date, in the 
same words and figures, except the dates, as dies pretended resignation 
of Berdell aforesaid, delivered to the said John 8. Eldridge, attempted 
and pretended to resign their respective places as trustees under said 
B -rdell mortgage. 

hat said pretended resignations were never, nor was either of them, 
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under the said Berdell mortgage, nor said road, nor by any court; nor 
did the said Davis and Gregory, or either of them, ever render to the 
said bondholders, or any of them, or to any other person or corporation 
or to any court, any account of their acts and doings as such trustees ; 
nor were they, or either of them, ever relieved or discharged from the 
duties and obligations imposed upon them by their acceptance of the 
said trusts under said Berdell mortgage. 
Kidridge continued to be the president and a 
director of the said Erie Railway Company until the thirtieth day of 
July, 1868, and continued to be the president and a director of the said 
Boston, Hartford & Erie Railroad Company until December, 1869; that 
thereafter, and on or about the sixteenth day of August, 1869, the said 
John 8. Eldridge, unlawfully assuming to be the sole trustee under the 
said mortgage, attempted to — the respondent Henry N. Farwell, 
i Mark Healey, since deceased, trustees under the said Berdell mort- 
rage, in the place and stead of said Dudley 8. Gregory and John C. 
Bancroft Davis, whose places as such trustees he unlawfully and ille- 
gally assumed to be vacant; and your orator avers, upon information 
ief, that said Harwell and Healey accepted said appointment, 
but declined to serve, and never did serve, as such pretended trustees, 
and did not, in fact, up to the time of their pretended resignation here- 
inafter referred to, so serve. That the said pretended appointments 
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thereof the respondents William T. Hart and Charles P. Clark and 
George T. Olyphant aforesaid, deceased, who thereafter continued un- 
lawfully to claim to be and act as the legal trustees under the said 
mortgage. And your orator is informed and believes, and therefore 
avers that the appointment of the said pretended trustees Eldridge, 
Talbot, Kimball and Plumer, and of each of them,. was not made to or 


ratified or approved, nor were the pretended appointments of them, or 
either of them, made, ratif or confirmed, by a majority or any of 
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lders under the pie berdell mortgage, or by any court of 
liction, nor by the Boston, Hartford & Erie Railroad 
anaes or the ‘dit rectors thereof, except as the same was pretended to 
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have been made or recognized in the proceedings in said suits brought 
by said Ellis, as hereinafter stated; all of which is hereinafter more par- 
ticularly set forth. 

And your orator claims and insists that the said original trustees, 
Robert H. Berdell, John C. Bancroft Davis and Dudley S. Gregory 
could not finally determine their trust under. said mortgage or deed 
of trust, and perfect their res'gnation, without the assent of the bond- 
holders for whom they were trustees, and of the Boston, Hartford & 
Erie Railroad C ompany, or without the action of some court of com- 
petent jurisdiction in the premises ; and that they, or the survivors of 
them, are and should be held to be the present continuing trustees 
under said mortgage, and amenable to all its responsibilities, and liable 
to all the duties therein mentioned, and bound to falfill all the obliga- 
tions therein and thereby originally assumed by them. 

And your orator annexes a condensed schedule of the appoint- 
ments, resignations and recording thereof of said several trustees, for 
convenience for reference, and prays that 1t may be taken as part of 
this bill. 

And your orator further alleges on information and belief, that in 
the year 1873, and before the pretended organization of the Berdell 
bondholders into the New York & New England Railroad Company, 
as hereinafter more particularly set forth, the said Dudley S. Gregory, 
then being a citizen and resident of the State of New Jersey, departed 


And your orator further claims and insists that the attempted resig- 
nation of the said berdell is pretended and is alleged to have been made 
to and accepted by the said Gregory and Davis, who have pretended 
and alleged that they appointed the said Eldridge as trustee under said 
Berdell mortgage in the place of said Berdell; and your orator alleges 
and claims that the said Gregory and Davis had no authority in law 
or under the provisions of the said Berdell mortgage to accept the 
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the said orden, Davis and Gregory, and the several persons who as 
aforesaid illegally assumed to act as trustees ners said Berdell mort- 
rage, aii not used the said bonds to retire the then existing mortgage 
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said bonds for that purpose, but, as your orator believes, fraudulently 
: Oe | } 1 allowed t] said bonds to be use y 
and wrong tully permitted and allowed the said bonds to be used b 


the officers of said Boston, Hartford & Erie Railroad Company and 
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other persons for other purposes, so that there 1s now outstanding over 
two million five hundred thousand dollars claimed to be a prior debt 
and liens on the apie and franchises intended to be covered by the 
said mortgage to Berdell, Davis and Gregory, and which last-mentioned 
mortgag2 was inten ied as a first and only lien; and your « orator avers 

that only a small portion of the said Berdell bonds, and of the proceeds 
of the entire issue of twenty millions thereof, have been used in com- 


pleting or equipping said road, and, except the portion used in retiring 
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some of the underly ying liens, the remainder of the said bonds, and the 
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proceeds thereof have been used wrongfully, and for other purposes 
not sealeeenlated or sanctioned by the stockholders of said Boston, 
Hartford & Krie Railroad Company, and in violation of the terms of 
said mortgage. 

And your orator shows that by section six of said Berdell mortgage, 
it is provided as teligws ; to wit, ‘‘ That the expenditure of all sums of 
money realized by or from the sale of the bonds issued under this mort- 
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8, and for no other purpose whatever, and that the money so de- 

not be used for any purpose, except on the written assent 

of one of the trustees; and your orator is further informed and be- 
eves id therefore avers, that all said trustees and pretended trustees, 
position ¢ | said bonds and money derived 

from 1 ame, neglected their duty in this, that no one ever supervised 
any expenditures or use of any money derived from said bonds, or gave 
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written assent to any contracts; and all such money, or the greater part 
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of said bonds themselves, were used for purposes other than those 


contemplated in or authorized by said mortgage deed. 
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because he is ignorant of the particulars thereof, and seeks 
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formed of the same. 
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with law, became and was the first and only lien upon all the property 
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and franchises of the said the Boston, Hartford & Erie Railroad Com- 


pany, acquired and owned by it at the time of the making of the 


sald mortgage, or subsequ e ntly acquired and owned, subject only to 


. the rights of such of the holders of the outstanding bonds secured by 
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he said berdell mortgage as hereinbefore set 


mortgages made prior to t 
forth, that may be actually in the hands of dona fide holders, for value 
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thereof. 
And your orator upon information and belief further avers, that on 
or about the fifteenth day of July, 1870, Frederick A. Lane, then a 
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y and a holder 
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director and counsel of the Eri 
of a very considerable \ 
amount thereof being to genie inant unknown, and wit! 
and purpose to get control of said Boston, Hartford & Erie Railroa 
. | as an adjunct to, and a feeder of, said Erie Railway, by embarrassing 
said Boston, Hartford & Erie Railroad by a suit for foreclosure of 
said Berdell mortgage, and 
the hands of receivers whom said Lane hoped night be appointed 
favorable to himself and his designs, caused one George Ellis, 
fidential clerk, to bring a suit in equity in the Supreme Judicial Court 


with the purpose of having said road putin 
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- of Massachusetts, sitting in and for the County of Suffolk, against 
said Boston, Hartford & Erie Railroad, and other parties in said bill 


named, charging that said am, Hartford & Ene Railroad had 


become default in the payment of the interest on said 
ing for the ninolo tnd of a nalts of said road ; a 
appear more at large in said bill, and proceedings thereon, a copy of 
which your orator begs leave to produce at the hearing hereof, and to 
refer to as part of this bill. 
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lerwise to carry on and conduct said 


road as sucn receivers: but sald recelvers were interested with sald 


1d thereafterwards. while said suit of Ellis was pending. so brouch 
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defendants in said suit, and having control of said Ellis, his clerk, 
became dominus lifus in said suit, and became desirous that said 
receivers should be discharged. Whereupon said Lane, acting as 
aforesaid, agreed with the said Charles P. Clark,.who had been acting 


_ 


as clerk to the said receivers, and said Hart and Olyphant and others 


who were desirous of getting possession of said road. 
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And vour orator further shows, that joined with the sald George 
Ellis as parties plaintiff in the suit brought in the State of Massachu- 


setts at the commencement of said suit, were Matthew Bolles and 
Michael ©. Bolles; and that subsequently James C. Ayer, since 
deceased, became joined as a party plaintiff in the said action; but 
whether or not the said persons other than the said Ellis were bona 
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holders of bonds under the said Berdeil mortgage, your orator 18 


believes, and therefore avers, that 
standing the joining of other persons with the said George 
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is parties plaintiff, that the said action was, in fact, conducted 

the said Kilis, acting for said Frederick A. Lane, who was at 
iat time president of the said Boston, Hartford & Erie Railroad 
Company, and in accordance with his views and purposes; and that 
sald parties pialntily to the sald suit permitted themselves to be 
trolled and directed in the management thereof by the said Ellis, 


n manner atoresa i 
your orator is informed and believes, and therefore avers, 
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the said bill, answers, and a certain agreed statement of facts. That 
your orator is informed and believes, and therefore avers, that in certain 
important and controlling particulars the said agreed statement of 
facts was not true, and stated certain matters as true that did not in 
fact exist, and omitted to state facts necessary for the proper deter- 
mination of the questions submitted, which were well known to said 
Lane and his confederates. And that thereupon the said Court on 
the twenty-fourth day of April, 1871, without argument on the part of 
any of the parties to the said action, and bythe consent of all the 
parties thereto, and being imposed upon in manner aforesaid, and to 
the great damage of your orator and other stockholders of the Boston, 
Hartford & Erie Railroad Company, made a decretal order by which 
the said respondents Kimball, Talbot and Plumer were declared to be 
and apparently adjudged to be the lawful trustees under the Berdell 
mortgage, and that the said trustees should have the right, power and 
authority to take posse3sion of all the property of the said Boston, 
Hartford & Erie Railroad Company, upon paying certain sums, and 
— certain arrangements with the said receivers, who-by a former 
rder had been appointed in the said Ellis suit. 

That thereafterwards, and without permission thereto of any court 
having competent jurisdiction, and without notice to said Berdell 
bondholders, the confederates aforesaid, or some of them, in further- 
ance of said conspiracy, procured, or caused to be procured, the pre- 

bot, Kimball and Plumer, and the 
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tended resignations of ~ Tal 
pretended appointment by them of the said respondents Hart and 
Clark, and of said Olyphe int, since deceased, as aforesaid. 

And your orator is informed and believes, and therefore avers, that 
i suit in equity in Massachusetts has never proceeded to final deter- 
mination and decree by said Court, and is now pending therein, so that 
no final adjudi-ation has been made of the pretended rights of the 
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he said George Ellis, acting for and in behalf of the said Frederick 
A. Lane and his associate conspirators, and in manner and for the pur- 
poses aforesaid, and in furtherance of said conspiracy as aforesaid, and 
not otherwise, at the time of the commencing the said suit in the 

e of Massachusetts, began, as sole plaintiff, suits in equity in the 
Superior Court of the State of Connecticut, and the Supreme Courts 

Rhode Island and New York, respectively, in which the same per- 
sons were appointed receivers of the said respondent the Boston, Hart- 
lor i & Krie Railroad Company, as in the State of Massachusetts had 
been na such receivers ; and that the said actions in said states, 
her than the State of Massachusetts, were being conducted for the 


And your orator is informed and believes, and therefore avers, that 
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game purpose and with a like prayer in the bills of complaint therein, 
that the said property of the Boston, Hartford & Erie Railroad Com- 
pany should be foreclosed and sold. 

And your orator is informed and believes, and therefore avers, that 
in the States of Connecticut and Rhode Island, in pursuance of the 
said preconcerted, collusive and fraudulent arrangement made and en- 
tered into between the said Frederick A. Lane and others, as aforesaid, 
in pursuance whereof the said actions were brought and maintained, 
in the name of the said George Ellis as aforesaid, agreed statements of 
facts were prepared and signed by the attorneys for all the parties ap- 
pearing in said actions, which agreed statements of facts were sub- 
stantially the same as that submitted to the Supreme Judicial Court of 
Massachusetts, and were untrue and incomplete as aforesaid, and that 
the courts in which the said actions were pending, imposed upon by 
the said fraudulent arrangement by the parties thereto, made and 
signed decretal orders appointing and recognizing the said Kimball, 
Talbot and Plumer as trustees of the said Berdell mortgage, which de- 
cretal orders were drawn, prepared and consented to by the counsel 
representing said several parties, but in truth and in fact upon the pro- 
curement of said Ellis, and for the purpose aforesaid; and that in the 
State of New York, the action brought by the said Ellis was discon- 
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tinued, on the consent of all the parties thereto, on the 16ih of Janu- 


ary, 1871, by an order made and entered on that day by consent as 
aforesaid; and that on the 15th of August, 1871, upon the petition of 
the receivers of the said Boston, Hartford & Erie Railroad Company, 
without any notice to any of the parties to the said action, they were 
discharged from their trusts, and ordered to turn over all the property 
in their possession to the said Hart, Olyphant and Clark, the.then pre- 
tended trustees of the Berdell mortgage, who had petitioned to be 
made parties to said suit; and that no other order or decree was ever 
entered in the State of New York, in the action brought by the said 


Ellis as aforesaid, referring in any manner to said pretended trustees. 


And your orator further shows, that all of said matters, and other 
facts material to the questions herein to be determined, will more fully 
and at large appear, reference being had to the records and decrees 
made in said several actions brought by the said George Ellis, copies of 
all which records, decrees and proceedings your orator prays leave to 
produce at the hearing of this bill. 

That on or about the 15th day of August, 1871, the said Hart, 
Olyphant and Clark, having become trustees as aforesaid, obtained pos- 
session of all the property, real, personal and mixed, of the Boston, 
Hartford & Erie Railroad, and entered upon their pretended duties of 
trustees under the Berdell mortgage, running the roads, managing and 
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operating the property secured by the said mortgage, taking and applying 
the income and the tolls of said road and of all its property, in such 
manner as to them agents fit. 

All of which acts and doings of the said Hart, Clark and Olyphant 
were in pursuance of the coniederation and conspiracy aforesaid, and 
in violation of the rights of the Boston, Hartford ‘& Erie Railroad 
Ur ompany, and its stockholders and creditors. | 

And your orator is informed and believes, and therefore avers, that the 
said Hart, Clark, Lane and others, confederates in the aforesaid conspir- 
acy, conapinng and colluding against the interests of your orator and 
others, the stockholders of the Boston, Hartford & Erie Railroad, and 
the ition under said Berdell mortgage and the said company, 
for the purpose of obtaining possession of said Boston, Hartford & 
Erie Railroad Company, and its franchises, goods and estate, so mis- 
managed the affairs of said railroad company while officers, or acting 
or pretending to act as trustees under said Lerdell mortgage, as to per- 
mit a default in the payment of the interest upon said Berdell mortgage 
bonds, so that the possession of the road, with its property, franchises, 
&c., could be taken and appropriated by them to their own use and 
gain, and that of others, their confederates. 

Your orator is further informed and believes, and therefore avers, 
that on the 16th day of September A. bp. 1871, said pretended trustees, 
Hart, Olyphant and Clark, with the design and for the purpose afore- 
said, did file in the office of the Secretaries of State of the States of 
Massachusetts, Rhode Island, New York and Connecticut, a written 
notice, by them as trustees, signed and acknowledged before a notary 
prblie, that they had taken possession of said mortgaged franchises 
and estates, under the provisions of said Berdell mortgage, for default 
in the payment of interest on said Berdell bonds, to the intent and 
with the purpose of foreclosing said mortgage. 

And your orator claims that in said Berdell mortgage it is provided 
that if default in payment of interest continue for eighteen months 
after filing notice as aforesaid, the whole of the mortgaged premises 
and franchises named in said mortgage shall vest absolutely and in fee 
in the parties of the second part thereto, to wit, the trustees under the 
same, without further assurance, and without further process of law, 
and all right or equity of redemption by said railroad company, maker 
mee eof, shall be forever barred and foreclosed, and that upon such 
foreclosure it shall be the duty of said trustees to call a meeting of the 
holders of the mortgage bonds secured by said mortgage, by an adver- 
tisement of the time and place and object thereof, at least three times 
a week for three successive weeks, in newspapers published, one in the 
city of Boston, one in the city of Providence, one in the city of Hart- 


te 
- 
4 
bi 
~< 
cae 


ford, one in the city of New hiss and one in London in England ; 
and the bondholders at such meeting may, at an election to be presided 
over by such of the trustees as may be present, and in which each 
bondholder may cast one vote for every one thousand dollars principal 
sum of said bonded debt held by him, choose from their number a 
board of directors of like number with the then board of said railroad 
company, and may organize themselves into a corporation, with a corpo- 
rate name to be selected by them, and a capital stock equal to such 
outstanding mortgage debt, divided into shares of one hundred dollars 


each ; which said corporation shall be invested with all the powers, 
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privileges and franchises, and shall be subject to all the duties, liabili- 
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the earnings Of the mortgaged propercty untii he surrenders nis bonds 
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Your orator upon Intormation and deilei further avers, that the re- 
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the effect that the said Hart, Olyphant and Clark, ‘‘in pursuance of 


the decrees aforesaid,” referring among other decrees, to an alleged de- 
cree of the State of New York, did file the notice on the 16th day of 
September, 1871, therein referred to, is untrue. No decree whatever 
was ever made or entered in the said action in the State of New York, 
as will fully appear by the record thereof, te which your orator craves 
leave to refer on the hearing of this bill, and no valid decree and adju- 
dication of the said Courts of Rhode Island, Connecticut and Massa- 
chusetts were ever duly and properly made in that behalf. 

Your orator further claims, that in and by said Berdell mortgage, it 
is provided in the words following, to wit: ‘That of the whole issue 
hereby authorized to be made of. said bonds, there shall be retained in 
the hands of said parties of the second part such amount of said bonds 


and mortgage notes outstanding from time to time, which are a lien 
si any of the property or franchises hereby conveyed, which are to 
be delivered to the parties of the first part, only on the cancellation of 
a corresponding amount of said outstanding bonds or mortgage notes.” 

And your orator is further informed and believes, and therefore avers, 
that soon after the execution and delivery of said Berdell mortgage, 
said Berdell, Gregory and Davis, as tru:tees, and prior to the issue of 
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said Berdell bonds, did ascertain the amount of bonds and mortgage it 
notes underlying said Berdell mortgage, and found the same, on or ; 
about March 6, 1867, to amount to over nine million dollars ($9,- 


000,000). And your orator avers, that to the amount of such underlying 

bonds and notes, said Berdell bonds, if valid, were trust bonds in the 

hands of the trustees under said mortgage, to be delivered to said Bos- 

ton, Hartford & Erie Railroad Company only upon the cancellation of : * 
a corresponding amount of said underlying bonds and notes. 

And your orator. is further informed and believes, and therefore 
avers, that on said 14th day of August A.D. 1869, there was, and 
there has remained due upon said bonds and notes underlying said 
Berdell mortgage as aforesaid, and not purchased or had by said rail- 
road company, or said trustees, more than $2,500,000,—all of which 
was well known to said railroad company and trustees, and the several 
persons who have claimed to be trustees under said Berdell mortgage. 
And your orator is further informed and believes, and therefore avers, 
that on said 14th day of August A.p. 1869, there were in the possession 
of said Eldridge, who was then president of said company, and who 
claimed to be such trustee, twenty-five hundred of said Berdell bonds, 


wholly executed by said trustees Berdell, Davis and Gregory, but not 4} 
signed by said railroad company, and sealed with its seal, known as Be 


and called reserved bonds for that they were considered by said railroad 
company as set apart to stand against said last-named underlying bonds | 
and notes. And your orator is further informed and believes, and | 
therefore avers, that the officers of said railroad company had, prior to 
said August 14, 1869, illegally issued and disposed of all of said twenty 
thousand bonds made and executed in part aforesaid, except said last- 
named twenty-five hundred, or the greatest portion thereof; and that 
afterwards the said officers of said railroad company, with the know]- 
edge and consent of the trustees, and said pretended trustees, under 
said mortgage, did issue and dispose of the whole of the remainder of 
said twenty thousand bonds so executed as aforesaid, but not in ex- 
change for said underlying bonds or notes; and your orator is informed 
and believes, and therefore avers, that the issue and disposal of said 
last-named twenty-five hundred bonds was against law, and that the 
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purchasers of the same took and obtained no title to the same, and = 
that whoever now holds any of the same has and possesses no right or ) 
title thereto. Your orator is not now able to give a description of . 


said last-named twenty-five hundred bonds, but is informed and be- 
lieves, and therefore avers, that they each and all had a number on the 
same by which they can be identified, and:that the books of account 
and papers of said Boston, Hartford & Erie Railroad Company will 
show and disclose the same ; and so, when your orator shall be enabled 
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money, a portion of which had been raised; to a much greater amount 
than said ten thousand dollars ($10,000) by said Eldridge issuing and 


) } ae > it eS or |e. Se te GB... St , 
selling said Berdell bonds so held in trust. 


And your orator upon information and belief further avers, that said 
John C. Bancroft Davis, one of said remaining trustees, having there- 
afterwards appointed said Eldridge, confederating and conspiring with 
said Eldridge to put all said bonds, trust property and trusts heretofore 
mentioned into the full power and control of said Eldridge, did attempt 
to resign his said trusts in manner aforesaid, said Davis receiving for 
said resignation, and in pursuance of said conspiracy, the sum of fifteen 
thousand dollars ($15,000) from the funds and money of said Boston, 


Hartford & Erie Railroad, so raised as aforesaid, and coming to said 
road through the agency of said Eldridge, in the manner aforesaid, so 
that said Eldridge might thereafterwards appoint such trustees as he 


saw fit. to aid him in the control of said trust bonds and property 


And your orator further avers, that said Gregory did resign his said 
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trust on the same day that said Davis resigned his said trust, as here- 
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nbefore stated, so as to leave said Eldridge the sole trustee, and in sole 
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‘harge of said bonds, trust property and trusts; but your orator is 
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enorant of the whole amount orf the consideration which was paid . to 
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‘or his said resionation. Dut is informed and believes bnat 


five thousand dollars ($5,000) was paid to said Gregory from the moneys 
of said Boston, Hartford & Erie Railroad, raised in the manner afore- 
said by said Eldridge, on the same day said fifteen thousand dollars 


($15,000) was paid to said Davis, to wit, on the 14th day of January, 


: } r | VV ] or) . :F 4 toarwe < £ * ase a halen ‘ ie 1 * * ‘ , e «¢ 
1869, being less than thirty days after said resignations were made; and 
KMidridge was thereby put in sole possession of said bonds, trust pro- 
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perty and trusts, which time was employed DY sald Eldridge in raising 


the money with which said Davis and Gregory were paid in the manner 
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aloresala, as 18 nerein more fully set rortn. 
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\ your orator, upon information and belief further avers, that all 
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wre! LCwent \ crnousand (20,000) ponds of one thousand dollars ($1,000) 
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each were prepared for issue ‘and signed by said Berdell, Davis and 
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is trustees, verore sald pretended resignation, and were 

: 


as well those that were held in trust to redeem the underlying 


3 upon said road, as those to be issued for the construction and 
equipment of said road in the sole possession of said Eldridge, presi- 
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nt ot sala Roston. Hartford \ Krie Railroad, as aforesaid, sO that 
id bonds required only the signature of said Eldridge, as president, 

1 the signature of the secretary of said company for the time being, 


to make them, if legally authorized, valid, binding bonds of said com- 
pany in the hands of innocent third parties who might purchase the 
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more fully and at large appear when the same can be inspected by your 


orator, and brou 


cht before tl 


iis Honorable Court. 
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And your orator upon information and belief further avers, that not- 
-withstanding the great loss, mismanagement and wrongs done and 
permitted as hereinbefore described and set forth, and the squandering 
and waste of the proceeds of said bonds, and the mismanagement of 
the property of said road by the officers thereof who were claiming to 
be trustees under said berdell mortgage, said road with its connections, 
leases and assets was worth more than the true and just liens and oto 
claims upon it, and from its earnings was able and capable of paying 
the interest upon said Berdell bonds, had their assets been devoted 
to the finishing and equipping of said road by said trustees and 
officers. 

And your orator upon information and belief further avers, that on 
or about October in the year 1867, said Eldridge, then being the presi- 
dent of the Boston, Hartford & Erie Railroad, and also president of the 
Erie Railway, and while said Davis and Gregory were trustees as 
aforesaid, and said Davis being the legal counsel and adviser of said | 
Erie Railway, said parties colluded and agreed together as such trus- 
tees and the president of said Boston, Hartford & Erie Railroad, and 
as well of the Erie Railway, of which the majority of said trustees 
were counsel and president, and sold five millions of said bonds at a 
discount of twenty per cent., receiving therefor the promises .o pay 
at future dates, the exact dates of which your orator is ignorant, but 
which will appear upon the books of said railroad, which were after- 
wards discounted at great loss and cost to said Boston, Hartford & Erie 
Railroad, in order to convert the same into cash, and the money ob- 
tained thereon was not used in equipping and finishing said road, nor 
in taking up the underlying liens on said road, but was used in paying 
the losses that said officers of said Boston, Hartford & Erie Railroad 
had made in speculations in stocks in the name of said road. 

And your orator upon information and belief further avers, that said 

Erie Railway guaranteed the payment of the interest on the $5,000,000 
of Berdell bonds, and sold and disposed of the same in buying certain 


property for said Erie Railway at ninety cents on the dollar for said 


bonds; and that this whole transaction, was made for the benefit of 
said Erie Railway in accordance with a contract made between the 
officers of the two roads, the said officers that made and concluded a 


said transactions and contract being substantially one and the same 
persons. 

And your orator prays that said contract with said Erie Railway, or 
any of said defendants, when discovered and produced, may be made a 
part of this his said bill of complaint. 

And your orator is informed and believes, and therefore avers, that 
the directors of said Boston, Hartford & Erie Railroad, without the 


ol 


consent of the stockholders thereof, and for the purpose of making a 
sale of said bonds for their own purposes and uses, and not for the 
use of said road, but for the purpose of getting money into their hands 
arising out of the sale and pledge of said bonds, applied to the State 
of Massachusetts for a loan of its scrip, payable in London in sterling 
to a large amount, to wit, the amount of four millions of dollars, in 
a the manner and form as will more fully appear in the various public 

acts, resolves and doings of the public officers of the State of Massachu- 

setts, which your orator will produce at the hearing upon this bill, and 
to which he prays leave to refer; and such proceedings were had that 


oy 


; the scrip of the State of Massachusetts, to a great amount, to wit, to 
the amount of four millions, was at several times loaned to said road, 
and to the president and directors of said road upon the pledge and 
deposit with the Treasurer and Receiver-General of said Common- 
wealth, one of the respondents hereto, of a large amount, to wit, the 

: amount of four millions of dollars, of said Berdell bonds, which said 
Berdell bonds were to be held as collateral security for the payment of 
said scrip issued by said state at the maturity thereof, to wit, in the 
year 1900 ; but said state required said road, as a part of the arrange- 

bn ment of such loan, to pay interest upon said scrip as the same sh ould 
ie ae become due, and that a portion of the earnings of said road should be 

4 set apart to create a sinking fund from which said scrip ease be Re 


at 1t8 maturity. 
And your orator is informed and believes, and t herefore avers, that 
} 


before it entered into said transaction, Dy proper commit- 


sald state, 
slature and its governor and council, made an investi- 
i 


tees of its legis t 


ration into the affairs of said company, in so far as to ascertain and 


learn the terms and conditions of said mortgage, and knew the fact 


that said mortage required a portion of said bonds, hereinbefore stated, 
of equal to the underlying liens and mortgage upon said coal to be held 
-_ devoted to the payment thereof, and to no other purpose what- 

ever ; and said state, having learned of outstanding underlying liens 

pon said road, made it a condition precedent to delivering their scrip 
to said road that the underlying securities for such parts of the road as 
were within the State of Massachusetts, should be reduced to at least 


the sum of one million of dollars, which the state agreed might be 


left outstanding, but made no provision whatever for the payment or 

; cancellation of the underlying liens of said road outside of the said 
State of coe Pan ts. 

And your orator is informed and believes, and therefore avers, that 

the State of (ee usetts, well nail that a portion of said bonds 

: were to be held in trust for the cancellatio1 aad the underlying liens and 

mortgages only, and being informed and hint due notice that there 


32 
had been already issued at the time of the several loans of its scrip, and 
the receipt of the Berdell bonds as collateral thereto, so small an 
amount of Berd 

said road or said trustees to take up and cancel the underlying liens on 
said road, tak such collateral security for their said scrip which were 
in possession of the officers of said road in the manner aforesaid, 
which they were informed and had notice were necessary, and required 
to take up and cancel said underlying liens, and were devoted thereto, 
to a great amount, to wit, the amount of four millions of dollars, and by 
so doing, your orator claims that the trust funds of said road devoted 
to another purpose were by said State of Massachusetts taken as col- 
lateral security for a loan of its credit, the proceeds of which were by 
the very terms of the loan not to be devoted to taking up the under- 
lying liens and mortgages, and was therefore a diversion of the trust 

as 


fun 
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, made knowingly and willingly, which renders such deposit of 
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all net bonds as collateral security, null and void; and that the same 


ought to be given up to be cancelled or returned to said Boston, Hart- 
ford & Erie Railroad, its creditors and stockholders, and your orator, 
or ought to be held by said s for the benefit of said creditors, 
stockholders and your orator. 
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as collateral security for the payment orf their scrip at maturity, which 


would not mature until the year 1900, in violation of the rights of 
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your orator, the creditors and bondholders of said road and said state, 
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attempted and claimed by an act of its legislature, to alter and change 


he terms of the contract under which ee bonds mad become their 
sole property, and were no longer to be held by them as such collateral 


security; and that said state, by its own act, having become sole owner 
thereof, appeared a3 the owner of said bonds in a-meeting at which 
said pretended corporation of the New York & New England Railroad 
Company was formed, as hereinafter set forth, and acted as the owner 
of said bonds, and voted upon them as the owner thereof by its agents 
and officers, which said amount of said bonds was illegally held by the 
State of EME onNeatina and so illegally used by the State of Massachnu- 
setts; constituting a large portion, to wit, more than three fifths, of the 
small — of said bond holders, who claimed to act, and did act, 
in said meeting, in the organization of said pretended corporation and 

oosing said Hart and Olyphant as directors, thereby, by means of 
the vote of said state, putting said Clark, Hart and Olyphant in 
possession of said road, and managers of said pretended corporation; 
all of which acts and doings your orator claims were illegal, void and 
st law and right, and all the acts and resolves of said legislature 
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twenty millions of dollars, as will more particularly appear by reference 
to said mortgage, which is recorded in the Registry of Deeds for the 
Countv of Suffolk in the commonwealth of Massachusetts, liber 884, 
folio 273: in the Registry of Deeds for the County of Norfolk in said 
commoawealth, liber 357, folio 191; in the Registry of Deeds for the 
Countv of Worcester in said commonwealth, book 752, page 1; and in 
the Registry of Deeds for the County of Middlesex (South District) 


in said commonwealth, book 1170, page 441; in the Clerk’s office of 
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Dutchess County in the State of New York, liber 115 of Mortgages, 
page 82 to 94, inclusive; in the Clerk’s office of Putnam County in 
said State of New York, in liber 34 of Mortgages, beginning on pa 
131; and also recorded in the office of the Secretaries of State of th 
States of Rhode Island and Connecticut : 


i 
ge 


And whereas the undersigned were, on the nineteenth day of July A.D 
eighteen hundred and seventy-one, duly appointed the trustees under 
said mortgage, and have ever since continued to be the trustees thereun- 
der, and as such trustees,in pursuance of the provisions of such mort- 
gage, and under the authority of decrees of the Supreme Judicial Court of 
Massachusetts, the Supreme Court of Rhode Island, the Superior Court 
of Connecticut and the Supreme Court of New York, did, on the thir- 


‘teenth day of September A. D. eighteen hundred and seventy-one, take 


possession of all and singular the railways, property, franchises and 


estate covered by said mortgage, for breach of the condition thereof, to 
wit, the non-payment of the interest upon the bonds secured by said 
mortgage, which default had continued for more than six months prior 
to the taking possession as aforesaid, and for the purpose of foreclosing 
said mortgage for said breach of condition; and did, in pursuance of 
the terms of said mortgage, and of the decrees aforesaid, on the 
sixteenth day of September A. D. eighteen hundred and seventy-one, 
file, in the office of the Secretaries of State of the States of Massachu- 
setts, Rhode Island, Connecticut and Sie York, a written notice, ac- 
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-knowledged before a notary public, as is provided in said mortgage, that 


they had taken possession as aforesaid, for said default, and of their 
purpose to foreclose said mortgage for said default; and whereas it is 
provided in said mortgage, t that if such default shall continue for the 
space of eighteen months after such notice shall be filed, the whole of 
the mortgaged premises and franchises shall vest absolutely and in fee 
in the mortgagees under said mortgage, and all right and equity of re- 
demption therein of said mortgagors shall be forever barred and fore- 
closed; and said trustees have ever since maintained said possession, 
and said default has ever since continued, and for the period of more 
than eighteen months since the filing of said certificates; and said 
mortgage has been absolutely foreclosed according to its provisions. 
And whereas it is provided in said mortgage that, in case of an ab- 
ute foreclosure under its provisions, it shall be the duty of such 
trustees to call a meeting of the holders of the bonds secured thereby 
the purposes hereinafter named: Now, therefore, the undersigned, 
trustees as aforesaid, hereby call a meeting of the holders of the mort- 
gage bonds secured by said mortgage, to be held at Horticultural Hall, 
Tremont street, in Boston in the State of Massachusetts, on Thursday, 
the seventeenth day of April a. p. eighteen hundred and seventy-three 


SA, 
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at eleven o’clock in the forenoon of said day; and hereby give notice 
that the object of said meeting is that said bondholders at such meet- 
ing may, at an election to be presided over by such of the trustees 
under said mortgage as shall be present, and in which each bondholder 
may cast one vote for every one thousand dollars principal sum of such 
bonded debt held by him, chooss from their number a board of direc- 
tors of like number with the then board of directors of the Boston, 
Hartford & Erie Railroad aac and may organize themselves into 
a corporation, with a corporate name to be selected by them, and a 
cap'tal stock equal to such outstanding mortgage debt, divided into 
shares of one hundred dollars each; which said corportion shall be in- 
vested with all the powers, privileges and franchises, and shall be sub- 
ject to all the duties, liabilities and restrictions, of the Boston, Hart- 
ford & Erie Railroad Company, and shall consist of the holders of the 
mortgage bonds secured by said mortgage at the rate of ten shares for 
every sit of one thousand dollars, or of two hundred pounds sterling 
as said bonds shall be surrendered to said new corporation to be ex- 
changed for certificates of stock at the rate aforesaid. 

The bondholders’ attention is especially called to the provisions above 
stated in regard to voting at this meeting; and they are notified to bring 
with them to the meeting all bonds held by them, in order that their 
position as bondholders, and the number of votes they are entitled to 
cast, may be determined 

WM. T. HART, 
GEORGE TALBOT OLYPHANT, 


lrustees. 
YY 7 ad ’ . 
Boston, Massachusetts. March 18, 1873. 
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And your orator is informed and believes, and therefore avers, that 
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said notice was not advertised for a sufficient time to allow the bond- 
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holders, and especially those in London, England, to attend said meet- 


ing and act and vote in the matters affecting their interests which 
might and should come up therein. 


And vour orator 1 information and belief further avers, that : 
na your orator upon information ana peer further avers, that at 
said meeting were represented some of said bonds held by said State 


of Massachusetts, and some of the bonds which had been illegally and 


improperly Issued by said Eldridge lor his own purposes, and some ol 


the bonds which had been sold to the Erie Railway, as hereinbefore set 
forth, and a large amount of the bonds which had been bought up at 
a very small price by said trustees for their own individual and private 
use, and a large amount of the bonds which had come into their hands 
by redemption, where the same had been illegally pledged by said rail- 
toad, in all amounting to 5812 bonds, and no more, being a little over 
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one-fourth of the bonds then outstanding, issued under and secured by 
said Berdell mortgage, the majority of which were bonds of the State 
of Massachusetts, which were of and from the bonds devoted to and 
held for the purpose of taking up the underlying liens on said road. 
And said small minority of said bondholders thereupon proceeded under 
the direction of said Hart and Clark, said Olyphant being sick or he 
would have been there, as said Clark reported, to organize a corporation 
to be called the New York & New England Railroad Company. And 
the majority of said individuals present, holding said minority of said 


ter es directors, upon which said board of directors 
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bonds, elected t 
were said Hart and his confederates; and said Hart was afterwards 
chosen president and said Clark general manager of said road. And 
said new corporation, then illegally and without warrant of law so 
created in said Massachusetts, took possession of said road, its property, 
its franchises, its leases and appurtenances, and claimed to own and 
“operate the same, and continue to operate. the same and withhold the 
same and all the earnings from said creditors of said Boston, Hartford 
& Erie Railroad, and from your orator and other stockholders and 


creditors thereof who of right ought to have possession and control of 
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And your orator is informed and believes, and therefore avers, that 
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provided t hat the principal sum secured by said bonds which by the 


mortgage, it is, among other things 
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terms thereof were to become due and payable in the year 1900, might 
become due and payable whenever upon due presentation of any of the 
interest warrants attached to said bonds on or after maturity, and offer 
to surrender the same, provided said default continued for six months 
thereafter, upon the election of the holders and owners of a — 
thereof, signified in writing to the mortgagor and to the trustees 

And your orator avers that no such election by said bondholders ever 


occurred: tnat no such notice in writing was ever given to sald mort- 


gagor, or to said trustees or any of them, and that a majority of the 
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tion that said bonds should become due and payaodle before the maturity 


y the terms of said bonds and mortgage. And so your orator 

vers that said bonds are not yet due, and that all action or pretended 

action of said trustees or any of them to foreclose said mortgage, or to 

organize a corporation to operate said boston, Hartford & Erie Rail- 
is vold and of no effect. 


ind your orator upon information and belief further avers, that at 
iid meeting a vote was passed that the directors so chosen as aforesaid 
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should audit the accounts of said supposed trustees and take from 
them a conveyance of all the ‘wiped and franchises of said road to 
said company, and also to settle all accounts between the said bond- 
holders and said trustees, and to pay 2 balances that might be 
found due. 

And your orator upon information and belief further avers, that said 
Hart and Olyphant were as aforesaid made directors in said New York 
w New England Railroad, and said Clark was made general manager 
of said road by them, and _ were thereafterwards the most active, 
prominent and efficient managers of said — and authorized so to do, 
did settle their own accounts swith themselves, and conveyed the piop- 
erty of said road from themselves as trustees to themselves as director: 


“ 
and mranagers, they being at the same time very large stockholders of 
said road; so that your orator is ignorant upon what terms and condi- 
tions or in what manner sa ia accounts were settled, or upon what terms 
or conditions said property was pretended to be conveyed to said New 


York & New England Railroad Company, and prays that said defend- 
ants named may fully discover the same, and refers thereto as part of 
this his bill. And your orator claims that all such transactions were 
collusive, illegal and fraudulent, and cannot be supported in law and 
justice as proper acts and transactions in that behalf, and ought to be 
set aside and held for nought. 

And now, so it is, may it please your Honors, that your orator, and 
other stockholders and creditors in whose behalf he prays, have, by the 
means and in the manner hereinbefore set forth, and otherwise, been 
illegally and unjustly deprived of their rights and property ; and the 
fund out of which the same should have been-secured, and the prop- 
erty which would have gone to the payment of the debts of the credi- 
tors, has been wholly eloined from them and lost, and converted in 
manner aforesaid to the use of the several defendants, or some of them, 
in whole or in part, respectively. And your orator is remediless by the 
strict rules of the common law, and can have remedyin a court of 
equity only, where such matters are cognizable and determinable. 
W herefore your orator prays, — 

First. That a writ of subpoona may issue out of this Honorable 
Court in due form, commanding the witnesses hereinabove named, and 

ach of them, personally to appear at a time and place certain therein 

amed, and make answer to this bill of complaint of your orator, fully 
and particularly to each and every allegation ther eof, and to make dis- 
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covery of each and every matter therein set forth which may be in their 
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knowledge, information and belief, as fully, particularly and carefully 
as if thereunto specifically in each matter thereof inquired of by sepa- 
rate ‘shapemeiadinn setting forth all sums of money, specifically and 
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particularly, which in said bill is claimed to have been diverted from 
your orator; and also each and every secured debt, amount and princi- 
pal thereof which is charged in said bill to have belonged to said road, 
or any way appertaining thereto; when, how and for what considera- 
tion each came into the possession of either of the defendants; to 
whom, when and for what consideration it was issued or sold by them, 
or either of them; and also each and every assignment, conveyance, re- 
lease, discharge, paper of resignation or of acceptance, deeds of inden- 
ture, notices, each and every of them which each received or either re- 
ceived, had, made, issued, gave or executed, and to whom, when and 
for what. consideration; your orator, for obvious reasons, waiving all 
benefit of the oath of said parties, but requiring said answers to be as 
full and explicit and particular as if answered under oath. 

Second. And your orator further prays -your Honors that a writ of 
injunction in due f form may issue from this Honorable Court, command- 
ing, restraining, and enjoining said defendants, or either of them, and 
particularly and especially said New York & New England Railroad 
Company, and said Hart and Clark, or either of them, or their associ- 
ates in the board of directors of said road, the agents, officers or ser- 


vants thercof, ard said board, from making any conveyance, sale, as- 


signment of the rights, property and fr anchises, or any part thereof, 
that belongs to said railroad, which belong to or came into the posses- 
sion or under the control in any form or manner of said New York & 
New England Railroad, through, by or under the agency of said Hart, 
Olyphant and Clark, or either of them, upon which said Boston, Hart- 
ford & Erie Railroad, or said trustees of said Berdell bonds, or either 
of them, ever had or now have any claim whatsoever therein; aa that 
they, the said railroad, and said last-named defendants, their agents, 
servants, and certain attorneys, shall hold all of said property, to be 
hereafter disposod of according to the order of this Honorable Court to 
be made herein, and not otherwise. 


Third. And your orator prays this Honorable Court that a receiver 


or receivers may be appointed by this Honorable Court, to take posses- 
sion of said road, of its property, rights, franchises, leases, emoluments 
and profits, and have charge of said road and manage and hold the 
same subject to the direction of this Honorable Court, all the profits 
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and earnings whereof to be paid into said Court, and to abide its order, . 


judgment and decree in the premises. 
ourth. And your orator further pr: ya, that said BerdelJ, Davis, 
Gregory, Eldridge, Healey, Farwell, Talbot, Plumer, Kimball, Hart 


and Clark, and each of them, respectively, who have been appointed or 


claimed to have been appointed trustees under said Berdell mortgage, 
may be ordered to account in this Court in due form for each and every 
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leting and equipping their road, and of laying down a third rail so 


s to form an additional ae corresponding with the gauge of the 


jonwen/ 
_ 
penned 


ai 
{rie Railway of New York 

And whereas the said board of directors, at a meeting duly convened 
and held in the city of New York on the nineteenth day of March, 
1866, voted to authorize the creation and issue of the first-mortgage 


3 


bonds of said company in the following form, when of federal cur- 
rency; to wit,— 

No.——— $1000, 
{RIE RAILROAD COMPANY. 

Know all men by these presents, that the Boston, Hartford & Erie 


indebted to Dudley 8S. Gregory, 
[ the 


Railroad Company, acknowledges itself 1 


or bearer, in the sum of one thousand dollars, lawful money oi 
United States, which sum it promises to pay at its office or agency in 
the city of New York on the first day of January in the year one 
thousand nine hundred, with interest at the rate of seven per centum 


per annum, payable semi-annually on the first days of January and 
July in each year, on the presentation and delivery of the proper 


7 


annexed interest warrants. 


This bond is one of a series of twenty thousand bonds of even date 
herewith, issued for the purpose of paying the existing debt of the 
company and of the completing and equipping their road. The pay- 


ment of the principal and interest hereof is secured by a mortgage of 
the railroad and franchises, furniture and equipment of this company 
bearing date March 19 A.p. 1866, which has been made in trust to 
Robert H. Berdell, Dudley 8. Gregory and John C. Bancroft Davis 
which is to be the first and only lien on the property and franchises of 


company, when the existing mortgage debt is retired, to meet 


one 
— 
a, 


which a corresponding portion of this issue of bonds is placed in trust 


Ia nt gain ~otaAna 
the hands of said trustees. 


Upon the failure to pay any one of the interest warrants hereto 
1ed, upon due presentation, on or after maturity, and offer to sur- 
render the same, provided said default continue for the space of six 
months thereafter, this whole series of bonds, upon the election of the 
holders and owners of a majority thereof, signified in writing to the 
mortgagor and to the trustees, shall become due and payable. 


This bond is convertible at the option of the holder, being then the 
owner thereof, into the common capital stock of this company, and 
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bargained, sold conveyed, aliened, released and confirmed, and by 


these presents do grant, bargain, sell, convey, alien, release and con- 


firm, unto the said parties of the second part, and the survivor of them, 
and to his and their successors and assigns, all and singular the rail- 
yays of said Boston, Hartford & Erie Railroad Company, commencing 
at ne foot of Summer street in Boston in the State of Massachusetts, 
ind running to Willimantic in the State of Connecticut, through 
I Phsclinonn in said Connecticut, and arsine at Providence in the 
State of Rhode Island and running to said Willimantic, and also com- 
mencing on the northerly [stc| side of said sity of boston, and run- 


ning through Woonsocket in said Rhode Island to said Willimantic, 
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and thence through the State of Connecticut and a portion of the State 
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New York, to the western terminus of the location of the railway of 
said company on the east bank of the Hudson river at Fishkill; also 
running from said Willimantic to the city of New Haven in Connecti- 
cut; also from a point in said railway in said Thompson to Southbridge 
in the State of Massachusetts, as said railways are now or shall be 
located, constructed or improved, under or by virtue of any powers 
ranted, or that may hereafter be granted or obtained, to locate, 
construct or use a railroad on any of said indicated lines, with all the 
lands that are included, or may be included, in the location of said 
railway, or acquired for the uses of said company within the terminal 
points aforesaid, but not including the lands at the termini at Boston 
and at Fishkill which are outside of the location of said railroad, 
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To have and to hold the same, together with all and singular the 
emoluments, income and advantages, tenements, hereditaments and 

appurtenances thereunto belonging, unto the said parties ins the second 
part, and the survivor of them, and his and their successors and assigns 
forever, on the trusts, and for the uses and purposes cate jeclawad 
and none other. 

Provided always, and these presents are upon the express condition, 
that if the said parties. of the first part shall well and truly pay, or 
cause to be paid, to the holders of the said mortgage bonds or obliga- 
gations intended to be secured hereby, and every one of them, the 
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principal ; sums of money therein mentioned, according to the true 1n- 
tent and meaning thzreof, with interest thereon, and at the times and 
in the manner therein provided, 


ing to the true intent and 
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such amount of said bonds as shall be equal to the whole amount 

he bonds and mortgage notes outstanding from time to sinh 
whica are a lien upon any of the property or franchises hereby 

d, which are to be delivered to the parties of the first part at Ol 


the cancellation of a corresponding amount of said outstanding ade 


That the party of the first part will, at the close of the year 
| ie close of each year thereafter during the continuance 
pay to the parties 3 of the second part, their successors and 
rns, a sum equal to ten per cent upon the net earnings for the 
nt year, remaining after the payment of the current interest for 

the then outstanding bonds issued under this mortgage; 
sum the said trustees shall invest, as received, in said mort- 
bonds, if the same can be purchased, at not exceeding one hun- 
and twenty-five per cent; and if they cannot invest the same in 
mortgage bonds at that limit, they shall invest them in gold- 


reese. 
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their own compensation, and to the employment of competent legal 
advisers in their discretion, and to any and all other charges that are 
or should be allowed by a court of equity in the case of a receiver, as 
settled and established in the case of the aaa of the New York 
& Erie’ Railroad. And the parties of the second part are further 
authorized and empowered, after having taken possession as aforesaid, 
to contract with any other corporation to lease or to operate the said 
railroad and franchises for any period not exceeding the term that the 
trustees are herein authorized to retain the possession thereof. 


Sth. Said parties of the second part, having taken possession as 
aforesaid, shall be further authorized, and may be required, whenever 
there shall be in their possession a sufficent sum for such purpose (not 
required for any of the purposes aforesaid), to pay in full any one class 
(beginning with the earliest) of matured and over-due interest war- 
rants on said bonds, to the person or persons holding and presenting 
them for pers and the said parties of the second part shall, while 
in possession of said roads and operating the same, or causing the same 
to be operated on a lease thereof, keep full and accurate accounts of 
all sums received or paid out by them, which shall be at all reason- 
able times open to the inspection of the party of the first part, and 
they shall, at least once a year, publish abstracts the fon for the use 
of the bondholders; and whenever the said parties = the second part 
are in doubt as to any of their powers or duties in the AP they 
may apply to the Supreme Court of the State of Connecticut, or any 
judge thereof in chambers, for directions, and the directions or order 
of said court, or of such judge thereof, on their application, when 
complied with, shall be their full protection for so doing. 


9th. On taking possession as aforesaid, the said trustees shall file in 
the office of the Secretaries of State of the States of a 
Rhode Island, Connecticut and New York, a written notice, acknowl- 
edged before a notary public, that they have taken posse:sion of said 
mortgaged property, franchises and estate, for default in the payment 
of principal or interest, or both, as the same may be, and of their pur- 

> } foreclose the said mortgage for said default. And if the said 
default shall continue for the space of eighteen months after such 

e shall be filed, the whole of the mortgaged premises and fran- 
chises shall vest absolutely and in fee in the parties of the second part 
without further assurance and without further process of law, and all 
right or equity of redemption of the party of the first part therein shall 
be forever barred and foreclosed; but if the whole of the principal and 
interest in arrear, with interest thereon, when the same may by law 
be demanded, and the lawful claims, disbursements and liabilities of 
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evidence in all suits for o1 against them that they are a corporation 
und :t time no bondholder shall participate in the earnings of 
: property til he surrenders his bonds to the new cor- 
} t 1. 
§ n to said parties of the second part shail 
rive them any other parties of their full 
| 
vera uurts of law and equity in said 
AS 1 ¢ noy ay hereafter exist, and any court of com- 
t juris vy enfol iny of the provisions of this instru- 
7 
V] ana aS soon a8 aby vonas a ithorized to pe issued 
ill | ssued, negotiated and sold, the holders of the 
) yonds ed by the Boston & New York Central Railroad 
pany, ired b leir mortgage dated March 7, 1854, and the 
ho! { 1 six per cent. bonds and till notes issued by the 
New York & on Railroad Company, and sec i by their mortgag 
dated Decembs 562, and each of them, ‘shall have the be 
within two years tromn the time when any of said bonds under this in- 
d ture shall be eated, issued, negotiated and sold, to exchange their 
. i Mas oO] n note ior the ponas to ve 1ssuea unde this 
indenture, upon | llowing terms ; to wit, upon the surrender to the 
Boston, Hartford & Ere Railroad Company of the sald | bonds of t} 
bostol New York Central Railroad Company or of the sa uid | 7 
or mortgage notes of the New York & boston Railroad © ompany, ‘Ee 
sun Lot le an O] housand dollars, with all the unpaid COUpOns, 
1 ry ’ ( } ° Ty *7 . | 171 - , 
the said Boston, Hartford & Erie Railroad Company shall give in ex- 
change a seven p nt. Boston, Hartford & Erie Railroad bond for 
one thousand dollars to be issued under this indenture, drawing interest 
from January 1, 1867, and for all sums smaller than one thousand dol- 
S Ce) cates shall 3 issued. f changea i@ 1nto boston, Hart 
A Ki} ( Ra ] ad ‘ Om pany bonds whenever LOey are presented tO 
th boston, Hartford & Erie Railroad Company in sums of one 
ind dollars. And the holders of the seven per cent. bonds issued 
Boston, Hartford & Erie Railr oad Company, and secured by 
| n rage dated February 2, 1864, and each of them, shall have 
it, within the same time, to exchange their said bonds for the 
s to be issued under this indenture, upon the following terms; to 
upon the surrend o said Boston, Hartford & Erie Railroad 
any of said | the Boston, Hartford & Erie Railroad Com- 
Ly, th all the unpaid coupons, the said Boston, Hartford & Erie 
i ympany shall give in exchange seven per cent. Boston, Hart- 
“rie Railroad bonds, to be issued under this indenture, for the 
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STATE OF NEW YORK, 48 
COUNTY AND CrTy oF NE\ 


[, Joseph |] 


POET AP REE sd ORE LY A Br GOR EP IE, RY. 


- a 7 i ne ae ae £2 
certify that on this thirteent 


appeared before me in said city William ‘I’. | 
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phant, and Charles P. Clark, t1 s, who are personally known t 
me to be the individuals described in and who executed the foregoing 
instrument; and they then and there subscribed the same in my pre- 
sence, and severally acknowledged that they cuted the said instru 
ment, and that the same was their free will and voluntary act and 
deed, and that they executed the same freely and voluntarily, for the 


a 
e/ 


purposes therein mentioned. 


In witness whereof, J have hereunto set my hanc 


° ca . ~~“ ~ a aaa 1 ~ £ - ry V/ ao 3 i | " Z . y anc ‘ . ' ke cy ars) 
ficial seal, in said city of New York, the day and year ia3St aDOVE 


written. 


No. 91 Duane Street. 
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SCHEDULE A. 
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AdIALIMSt 


WN«~+rm DPD wnm~ 2 ; AT . . inrmrmm 
[ne Boston. HARTFORD AND ERIE 
RAILROAD COMPANY AND OTHERS, 


Respo i aden cS. 


a 


AMENDMENT TO BILL. 


{nd now your Orator comes in and moves this Honorable Court 
for leave to amend the bill in said cause in manner following, 
to WIL: 

On page 28 of the printed bill by striking out the paragraph. 

“* And your orator upon information and belief further avers, that 
while said Ellis suit was pending, to wit, in October, 1870, and induced 
thereto by the proe edings threatened to be taken thereunder, one 
Adams claiming t0 be a creditor to a small amount, petitioned the 
District Court of the United States for the District of Massachusetts, 
that said Boston, Hartford & Erie Railroad Company might be de- 
clared bankrupt under the provisions of the bankrupt law of the Uni- 
ted States then being, and that all the property, rights, franchises and 

| res might thereunder, and by virtue of said proceedings in bank- 

pass to assignees thereafter to be chosen. And such further 
ngs were had that on the 2d of March, 1871, an adjudication 


s 
’ 


tary bankruptcy was made, and adecree in due form of law 


b District Court, and (¢ harles S. Bradley, George M. Barnard 
iarles Kh Chapman were appointed assignees; and by a duly ex- 


deed of assignment all the property, franchises, rights and 
ileges of said boston, Hartford & Krie Ral lroad Company were 
conveyed to said assignees.” 
\nd.insert.the following in place thereof, 
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and is drawn out to an unreasonable length, and this defendant will 

be put to ubnecessary charges and CX pe nses in matters which 
D2 in no Way relate to or concern him 

Ninth. That it appears by said bill that this defendant 

claims title to the rights, property, and franchise of the Boston, Hart- 
ford and Erie Railroad Company under the foreclosure of a mor 
cace referred to and deseribed i} oe RT eee 2: SS eee Se 
PAD referred to ana aeser1libed 1n sald Olit, ANd the sald compiainant 
does not otter: to redeem sald mortyan in Cast the Salne shall pe 
adjudged valid 

Tenth. That it appears by the ecomplainant’s own shewing that a 
suit In equity 1s now pending in the supreme judicial court of Mas- 
sachusetts, a court of competent jurisdiction; against said Boston 

Hartford and Erie Railroad Company and. other defendants 
93 named therein, wherein receivers were appointed who took 

possession of said railroad, and wherein certain decrees wer‘ 
made under which this deft ndant claims title, and which the com 
plainant seeks to set aside by this suit, and wherein certain trans- 
fers and conveyances were ordered which the complainant prays 
this court to enjoin; and defendant insists that the compiainant, by 
proper proceedings in said pending suit, should seek such relief as 
he may be entitled to, and that his bill in this court should be dis 
missed. 

Kleventh. That it appears by said bill that the matters and things 
therein complained of are of long standing and public notoriety 
and that there has been gross and inexcusable delay in seeking the 

relief claimed by said bill, and that in the meantime th 
94 possession of the road and property therein described has 

changed and rights therein which are adverse to the com- 
plainant’s claims have been established by and under decrees otf 
court- of competent jurisdiction, by reason whereof, and of the laches 
of the complainant and others having like interests with him, th 
relief prayed for 1n said bill ought not to be enfore dl 

W herefor-, and for divers other errors in said bill contained, and 
appearing on the face thereof, this defendant doth demur theret 
and craves the judgment of this honorable court whether it is com 
pellable or ought to make further or other answer thereunto; and 

this defendant prays to be hence dismissed, witl $s cost 
95 and charges in this behalf sustained. 
NEW YORK AND NEW ENGLAND 
RAILROAD COMPANY, 
By WM. T. HART, President. 

[, George W. Baldwin, of counsel for the demurring defendant 
hereinabove named, certify that the foregoing demurrer is, in my 
opinion, well founded in point of law. 

G. W. BALDWIN. 
™ on Piet ES. Chee ae. 


District OF MASSACHUSETTS, | 
‘ ; Sufiolk. 


SEPTEMBER 


Then personally appea red the above-named Wilham T. Hart, in 
alf of the New York and New England Railroad Company, and 
made oath that the foregoing demurrer is not interposed for the pur- 
poses of delay. 

Witness my hand and official seal the day and year first above 


—- 
—) 
— 

~ 
ened 


ALFRED D 


KOSTER. 
Notary Py blic. 


2 { ] BS } ] . ’ ] 1 ’ j 17 
‘ ' ay ‘ > i " ’ piayvy | 19) ’ j ‘ t i | 
IO Qn the same third day ol September, A. D. LSoU, the TOllow- 
rycr” 7 \\ ~ iled l 1}) ly 
=P pia cA i i bic p14 ) 


rr} , £3) & ml = ] aa 7 ae 
The piea QO] \\ iliam i Hart. Who has peen server 
the above-entitled suit as the re present ative of { 


ford and Erie Railroad Company. 


neem gener 


The SA] 1 Wi lam ii Hart doth plead LO the said bill without ad- 


mit ting anv of She matters and things therein set forth to be true, 


_— 
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a 


process as fhe repre- 

Krie Railroad ( OlMmpahy, 

years by the return of the piles upon the writ in the above- 
. a 


- a 


] ‘ | ore ie ie , ] . tT , 
and for piea he says he was 2 served \ 
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eee 
eee nee 
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-~ 
a) 


Bp , ’ i a ode ) ¥ } 
SePntabhve Of the salad Boston. cll it 


“}- } | . ] ] " 4 } nati aaa — \ : 
enbvitiecd suit. and that at the date 5) | said Writ and more 

em “tg yee ; 
4 Lball SIX years previous thereto said corporation had been dis- 


. Ps ee ae 
solved by A or te proceedings and decree in a court of compe- 


tent Jurisdiction J the State of Connecticut, under the laws whereot 
; “aS ‘ ; : > fe |) es a se ey ee 
apse ie aly ition ial ae will more fully appeal by ad Gauly 
: ty ? , } 1: ; } “the if 

authel icated Copy of the record of such proceealings and decree an- 


nexed ie and made a part hereof. 

And for further plea the said William T. Hart, so served with 
process as aforesaid, says that at the date of said writ and more 
than six vears oye thereto the statute Incorporati ing said Bos- 

Hartford and Erie Railroad Company in the Commonwealt! 
Massachusetts Was Tre ae iled and said corporation dissolve a by chap- 
ter three hundred and thirty-four of the acts passed by the 


: agar 
Te veneral court of said Commonwealth in the vear ¢ lohteen 
? ) : : 
hundred and seventy-four. 


; } : ? ; 4 : = x fee | N. r<342... rim : } 

All which matters and things the said William ¥ Hart. so si rved 

. , ? 7 ] ] S 
with process aS aforesaid, avers to be true, and pleads the same 1n 
abatemen if 6) SAC 


oe Pe 8.8 ys 


W. Baldwin. of counsel] for the above-named William i ig 
Hart, hereby certify that in my opinion the foregone plea Is well 
ounded 1p point ol law. 


G. W. BALDWIN. 
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[. Barnard, and Charles R. Chapman were appointed 
a ] 


} ] . “ . > } ‘ ly ’ . 
9 and by a duly executed deed of assignment all the prop- 
Bhs st EE ; s > 3 > SE ee 
ervuy, franchis ~e rigiuts ana privileges of Spal Boston, Harttord XY 
ae 8 ae | ! 6 
Krie Railroad Company were conveyed to said assignees 
} 
} 


| ( 

while said Ellis suit was pending, to wit, in October, 1870, one 
Adams, claiming to be a creditor to a small amount, petitioned the 
district court of the United States for the district of Massachusetts. 
that said Boston, Hartford and Erie Railroad Company 
119 might be declared bankrupt under the provisions of the bank- 

rupt iaw O] ii | nited States Lnel lesa re 
And your orator, upon information and. belief. mer avers that 
sald Adams Was Not a ereditor in fact of said B OStOonNn, Hartt om ra. 
Erie Railroad Company, but was furnished with certain over-du 
COUPONS UpPol thi bonds O] the Berdel] morteave, storie Ore 


, ] ; ] , + » ote i , , A, pee oil ’ ’ 1? Z " 
D s1qdent of said Boston Harttord ray | 1 Railroad ( ompany, fo) 
the purpose of having said Ad sressot himeeclt as euch ened: 
Line Purpose Qj laVINE SHiqd ACdGAMS represe nt himself as such ered1- 

1 enable him 4 ak +34 in bankruptev. the whol 
tor, and enabie Him to make sald petition 1n ban <PUPLCY, the whoie 


oy + <7 “am »4 + | oben on . ] " : ] ’ ] . 
TNacvel belIng part Ol tile Iraudulent SChnene ge CONSpIire L¢ \ and the 


] ¥y >? y ~ ; . Dc ] . . 

Gevices herel :peTrore set out Lo gel possession the railroad agvalhstl 
1} ] ] ' _ a | \'y "a > | 

the stockholders and creditors of said Boston, Fhe Erie Raail- 


‘ } : a . vas : oie : 
roa | Company, and tO eonve;’rt tn FSi, Ta thereat to the use ol 


ia } : oc : . : ae . 
sald Lane ana his COnHeaderates, her inbe tore mentioned, or some ol 


) oon : ] ] {4 ] ‘ 
pon MWIOrmavLIon and belel iurtner avers that 
{ re 1] ee eRe ea < 45 
sala coupons were nota debt Pprovavle a tne time or sald petition, 
a s 
SRSA £8 ae ee _— | Py ae B Sra 5 BSS Se a : 
agvalnst the estate ol said Boston. Hartford at rie haltroad Com- 


: } er ier C.. } Bias 
OI sald bonds, aS petore stated, WI hi h were furnished through the 


] . ho y : , 
MMstrumentailts ol pai Lane LO iL | Ad; ais, LO appeal aS a CIF Cito} 
{ ] J : 

Q)] Lrive PUPrDOS«* OO] Salad petition 
| i A 
\ } ryxy : ca hal se P Saat ; we i es. } 
Second. ‘hat said coupons were not commercial paper, within the 


meaning ot the law. upon W Lich a eould be founded LO 


T | | he ? . | } - S| rh O4 : a } : 2 + ‘ 
present a petition. 101 Involuntary DANKPUPLCY, in this: that they 
r ,* IY? | = _ . } P TC - ‘ ‘T é¢ 
were secured Dy mortgage, and so not rovable agcalnst the estat 


i 7 ~4 i | ; ? ~ " ; 4] . = x . i. ee . ] ‘ ‘ f 
thout the surrender of the security to the ass; onee, or a release ol 


: So hetiegy sal 
security. neither of which was ever done: and that said debt 
id not be proved against the estate at the time of the presenta- 


n of said pe tition, nor afterwards, cd upon contingencies that 
ould not happen at the time said petition was filed, and did never 


, 
ppen thereaft rwards. 


i Ty] ot eS ae yoere Cae ee eee gi, See } le . } mile ar 

Lijird. nat Sald DONAGS were hHevel ISSUeCQC WD a anKer, DrOKeD?L, 

5 ] , 1 ? > ; + AS , > : ) > . | a! | 4 ] 
merenant, trader. manutacturer, or miner, nd could not be Lone 


Hourth. That the court never ~* any adjudication thereon, as 
ir orator, upon information and _ belief, further avers; that when 
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notice of said supposed coon hae in bankruptcy were served 
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te said bill Or any of such ] 


LIC Sarmmc IS exhibited 


them ina eourt of equity to % 
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any relief against it as to the mat- 


natters ; that 1t appears 
against this defendant 


. RES ; 
Several dist 1c 


INnatters and 
Dpealhrs by the Ss 


| | bill. this defendant 
and that the said bill is multi- 
yt prope l’ parties LO the sald bill. 


bi’ 


and that 


t any person or persons party or parties to the 


ring. of counsel for the above-named def 
tify that the above demurrer, in my opinion, is w 
Dont ot ici \ 

WILLIAM CALEB LORING. 
s$. Bradley, Charles R. Chapman, and George M. B: 
at ‘lare and Sa \ that the above demurrer is nov hit 

CHARLES S. BRADLEY. 
GEORGE M. BARNARD. 
1" Y Vy 4 Ay 
CHARLES R. CHAPMAN. 
) ST hs ¢)] \M RICA Dis rict of Massach LSE its 5 
BOSTON Novembr a Ath. ISS]. 
38) red the above-named George M. Barnard ans: 
vy, and on oath declared and said that the foregoin 
m subseribed is tru 
yy 4 | 4 = 
HORACE D. CHAPIN, 
Notary Public. 
()] \MERICA Dist Cl of Connecticut : 

HARTFORD, November 5, 1881. 
peared the above-named Charles R. Chapman, and 
lands lL that the foregoing affidavit by him sub- 

ALBERT N. HATHEWAY. 
Notary Public. 
i th Ni Yo nad Ni WwW Knglan ! Railroad ( OMmpany. 
ree Fe 2 1Q ) 
wal Lb 1VO Le ISS] | 
the New York and New England Railroad Com 
ie defendants, to the amended bill of complaint of 
| j ] + | ‘ } . ] - ee 
1am and oth the above-named plaintiff 
s 
protestatl not cont ssIno all or any of the 
sin the plaintiffs’ said bill of complaint contained 
} ’ ! 
nner and form asthe sameare therein set forth 
| Pr tO ta Sci bil! ind for causes of demurre! 
S nave not in and by their said bill made 
~ s entitles tl 
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Final Decree. [February 17, 18838. ] 
é L ‘ ; 


irrers of the defendants, The New York & New England 
: 7] and cahae P. Clark, trustees; Charles 
S. Bradley, Charles oe Chapman, and George M. Barnard, 
134 assignees, an d Marianne W.and Emily W. Heal ey, executrices 

of Mark asia. Bad came on to he heard. and were 


argued by counsel at the October term, A. D. 1881, of this court; and 
this cause having been continued under advisement to this present 
pe? n consideration thereof, now, to wit, Feb. 17, 1885, it 1s 
ered, adjudged, and decreed that the demurrers of the several 


aed nts be, and the same hereby ale, severally allowed; and 
thereupon it is further ordered, adjudged, and decreed that-the bill 
in this cause be dismissed, and that the plaintifis, William I’, Gra- 
| id, and Peter J. Kelley, do 
i eee the defendants, ‘The New York and New England 
lroad Company, its costs, taxed at $25.96; and to the de- 
fendants, Bradley, Barnard, and Chapman, assignees, then 
costs, taxed at $23.96: and tothe defendants, Hart and Clark, trustees, 
their costs, taxed at $23.96: and to the defendants, Marianne W. 
Healey and Emily W. He ale Vv, executrices. as aforesaid, their costs, 
xed at $25.94. — 


Krom this decree the complainants, Williatr ik (Graham and 
Amelia Teresa Raymond, by their attorney nape “Sewabiangg- tage open 
court, claim an appeal to the Supreme ( ‘ourt of the U nited states. 
and give good and sufficient security that they will ieee yer bag aon 
said appeal to effect, and answer all damages and costs they fail 
to make their r plea POOR . and said appeal is allowed paccediee ly. 
A true record. 
Attest: JOHN G. STETSON, Clerk. 
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Damp yhlet entitled “Cireuit court of the United : S, trl 
of Mass: ichuset ts The Boston, Hartford and Erie Ruilroad € n= 
pany vs. Seth Adams ef al. Proceedings in bankruptey,” fil 
omplainants October 26, 1881, and, by leave of court, to be treated 
us annexed to complainant’s motion to amend bill of complaint filed 


Bini . | se a = rac] 1) YOtiIoON 1D 
PULIS L, ISS1, as the same 1s stated to dDe annexed to Sala Motion Ih 


paragraph thereof next to the last 
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SETH ADAMS, et al. 


PROCEEDINGS IN BANKRUPTCY. 


NEW YORK: 


HALLeT & BREEN, PRINTERS, 60 FULTON STREET, 


1881. 


awe es 


Td 


? 
a< 


| 


ns en 


vom 
4 
— _— 
od . 


s 
J 
g 
— 
J 
- 
P “ 
~ 
—w - 
— ~é 
— © 
see 
~~ A 
‘ « 
— Pree 
ost 


\ 


a 


— 


~ a 


Cirenit Court of the United States, 


DISTRICT OF MASSACHUSETTS. 
THE 


BOSTON, HARTFORD AND ERIE RAILROAD 


COMPANY. 


SETH ADAMS, et al. 


PROCEEDINGS IN BANKRUPTCY. 


NEW YORK: 
HALLET & BREEN, PRINTERS. 60 FULTON STREET. 


LS81. 


ed 


+ 
at 


cre 


Ci rporat ion 


g ey? iF 


y 
i 


er 


{ 


i; 


ges of t 


f 
f 


edu 


7 
if 
‘ 


le tl 


yy} 


Honora 


f 


ev 


1 
» game 
bne SaLLS 


we 
cruptcy. 
he f 
a 
tlabv 


nk 
t, 


Ba 
und t 


4 
c 


be distributed 


~ 


the 


ecla 
W/V 


“ 
A 
e 
- 


might be d 


vers 
“€ possession 0 


a0 
U 


( 
ators 


y 
ab 


- 
; 
: 
+ 


) 


igi 


to reirer 


. 


od 


4 


command- 


your Honors s 


O 


4 
i 
4 


J 
Uy 


By WAL 


, of Counse 


« 


‘ 


a 


TI 


PER CUR 


r 


«/ 


tor. 


. 


Vil Ut 


1 
( 


a z poise = eS D es ie Seno i ae. wares a 
6) 
e) 


CREDITOR'S PETITION. 


To the Honorable John Lowell, judge of the District Court of the 


United States, for the district .of Massachusetts : 


The petition of Seth Adams, of the town of Newton in the County 
of Middlesex, and State of Massachusetts, respectfully shows :—That 
he is a creditor of the Boston, Hartford & Erie Railroad Company a 
corporation existing under the authority of the laws of the State of 
Massachusetts and owning and operating a railroad in the States of 
Massachusetts, Rhode Island, and Connecticut, and owning other prop- 
erty in said States and in the State of New York, and having its prin- 
cipal office, place of business and domicile in said State of Massa- 

Ch 


chusetts and District aforesaid and in Boston in the County of Suffolk 


therein and having had the same and resided in said District for six 
months and more before the filing of this petition. That your peti- 
tioner’s demand is provable against the said Boston, Hartford & Erie 
Railroad Company, in accordance with the provisions of the Act of 
Congress, entitled ‘‘ An Act to Establish a Uniform System of Bank- 
ruptcy throughout the United States,” approved March 2, 1867; That 
he believes that said Boston, Hartford & Erie Railroad Company, owes 
debts to an amount exceeding the sum of ‘Three Hundred Dollars ; 
That your petitioner’s demand exceeds the amount of ''wo Hundred 
and Fifty Dollars; and that the nature of your petitioner’s demand 


against the said is as follows :— 


T'wenty unpaid and overdue coupons or interest warrants for semi- 
annual interest on the First Mortgage Bonds of the said corporation 
each of said bonds being for the sum of One Thousand Dollars, and 
each of said coupons for the sum of Thirty-five Dollars, the aforesaid 
unpaid coupons the property of your petitioner amounting to the sum 
of Seven Hundred Dollars, all of the said coupons being due July Ist, 
A. D. 1870, and now overdue and unpaid. 


And your petitioner further represents that within the six calendar 
months next preceding the date of this petition, the said corporation 
did commit an act of bankruptcy within the meaning of said Act, to 
wit, that the said Boston, Hartford & Erie Railroad Company within 
the period aforesaid and within said District, being insolvent did suffer 
its property to be taken on legal process in favor of one Ezra G. Per- 
kins, of Hyde Park in the County of Norfolk and State of Massa- 
chusetts, a creditor of said corporation, with the intent to give a pref- 
erence to said Perkins, and with the intent thereby to defeat and delay 
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the operation of said Act, in this, that said corporation, being insol- 
vent, did on the eleventh day of April, 1870, suffer two passenger cars 
and one mail express car belonging to said corporation to be seized by 
a deputy sheriff for the County of Norfolk in said State upon a process 
of attachment founded upon a writ brought by said Perkins against 
said Company, dated on said day and returnable at the Supe rior Court 
for said County at the term thereof siieitiaas on the fourth Monday 
of April last past, and the same did not in any manner dissolve but 
allowed to continue, and upon the return of said writ made no defence 
thereto but suffered default therein and suffered and allowed the said 
Perkins to obtain judgment and execution thereupon against said cor- 
poration ; and thereafterwards said corpor ation still being and having 
continued insolvent, at some time in the month of October current, 
but on which day your petitioner cannot more fully state, did suffer 
said Sheriff to levy said execution upon the property so attached, to 
wit, the case aforesaid by a sale thereof pursuant to the statute of said 


State providing for the sale of property upon execution; with the in- 
tent to give a preference to the said Perkins and to defeat and delay 


the operation of said Act. 

And your petitioner further represents that within the period afore- 
said, the said corporation did commit an act of bankruptcy in this, to 
wit, that the said Boston, Hartford & Erie Railroad Company within 

the period aforesaid, and within said District of Massachusetts, to wit, 
on the day of sens bankrupt did suffer its prop- 
erty to be taken on legal process, to wit, oie a writ of attachment 
issued from the Supreme Judicial Court of said State of Massachusetts 
and returnable to said Court for the County of Middlesex on the third 
Tuesday of October current in favor af the Merchants’ National Bank 
of Lowell in said State and District of Massachusetts a creditor of said 
corporation, and has not at any time since in any manner dissolved 
said attachment, but has since suffered and allowed the same to remain, 
with intent to give a preference to said Merchants’ National Bank and 

lefeat and delay the operation of said Act. 


And your petitioner further represents that within the eee afore- 
said and within said district, to wit, on the fifteenth day of May, A. D. 
370, said Company being a merchant and trader, fraudulently stopped 
and suspended payment of its commercial paper and did not within a 
period of fourteen days thereafter resume, and has not since resumed, 
the payment of the same, in this that the said corporation on said 
fifteenth day of May was indebted in the sum of T'wo Thousand Dollars 
upon a piece of commercial paper, to wit, a promissory note, for the 


sum of T'wo Thousand Dollars aforesaid, dated February 12, 1870, and 
due on said fifteenth day of May, payable to the order of Messrs. 
Bond & Ward, and that said Company did not pay the same on said 
fifteenth day of May, but fraudulently stopped and suspended payment 
thereof and has not since resumed the same, and has not since paid 


said note. 


And your petitioner further represents that within the period afore- 
said and within said district, to wit, on the twenty-ninth day of August, 


A. D. 1870, said Company being a merchant and trader, fraudulently 
stopped and suspended payment of its commercial paper and did not 
within a period of fourteen days thereafter resume, and has not since 
resumed, the payment of the same, in this that the said corporation on 
said twenty-ninth day of August was indebted in the sum of Fourteen 
Hundred and Forty-nine Dollrrs and ninety-seven cents, upon a piece 
of commercial paper, to wit, a promissory note for the sum of Fourteen 
Hundred and Forty-nine Dollars and ninety-seven cents, dated April 
%6th, 1870, and due on said twenty-ninth day of August, payable to 
the order of said corporation and by the said corporation endorsed, a 
copy of which is hereto annexed marked A, and the said Company did 
not pay the same on said twenty-ninth day of August, but fraudulently 
stopped and suspended payment thereof and has not since resumed the 


same, 


And your petitioner further represents that within the period afore- 
said the said corporation did . act of bankruptcy in this, to 
wit, that the said Boston, Hartford & Erie Railroad Company within 
the period aforesaid and within said District of Massachusetts, being 


commit al 


insolvent did suffer its property to be taken on legal process, to wit, 
upon a writ of attachment issued from the Supreme Judicial Court of 
said State of Massachusetts and returnable tosaid Court for the County 
of Suffolk, in favor of Edward Haynes of Boston in said District of Mas- 


sachusetts, with the intent to give a preference to said Edward Haynes 


and to defeat and to delay the operation of said Act, which said seizure 
upon attachment was made on the ninth day of March, 1870, and has 
ever since continued and said corporation has allowed and suffered the 


same to continue for the period of six months now last past. 


And your petitioner further represents that within the period afore- 
said the said corporation did commit an act of bankruptcy in this, that 
said corporation within said period and within said District, being in- 
solvents did suffer its property to be taken upon legal process, to wit, 
upon a writ of attachment issued from the Supreme Judicial Court of 


el °° eee 


said State of Massachusetts and returnable to said Court for the County 
of Suffolk in favor of Sidney Dillon of the City and State of New York 
with the intent to give a preference to the said Dillon and to defeat 
and delay the operation of said Act, which attachment and seizure was 
made in the month of March now last t past and has ever since continued 


and said corporation has suffered and allowed the same to continue un- 
dissolved for the period of six months now last past. 


And your petitioner further represents that within the period afore- 


said the said corporation did commit an act of bankruptcy in this, that 


said corporation within said period and within said District, being in- 


¢ 


solvent, did suffer its property to be taken on legal process, to wit, 
upon a writ of attachment issued from the Supreme Judicial Court of 
said State and returnable to the said Court for the County of Suffolk, 
in favor of Robert F. Clark and John C. Jones of Boston in said State, 
with the intent to give a preference to said Clark and Jones and to de- 
feat and delay the operation of said Act, which said seizure and attach- 
ment was made in the month of March now last past and has ever since 
continued. and said corporation has allowed and suffered the same to 


continue undischarged for the six months now last past. 


And your petitioner further represents that within the period afore- 
said the said corporation did commit an act of bankruptcy in this, that 
said corporation within said period and within said District, being in- 
solvent, did suffer its property to be taken on legal process, to wit, 
upon a writ of attachment issued from the Supreme Judicial Court o 
said State and returnable to the said Court for the County of Suffolk, 
in favor of Lewis Broad, Lewis P. Broad, and William H. Ward, co- 
partners under the firm of Broad & Ward, with the intent to give a 
preference to said Broad & Ward and to defeat and delay the operation 
of said Act, which said seizure and attachment was made in the month 
of April now last past and has since continued, and said corporation 
have suffered and allowed the same to continue for the period of six 
months now last past. 


And your petitioner further represents that within the period afore- 

i the said corporation did commit an act of bankruptcy in this, to 

, that the said corporation did within said District and in the month 

¢ July now last past, being insolvent, suffer its property to be taken 
on legal process, to wit, upon a writ of attachment:issued from the Su- 
preme Judicial Court of said State of Massachusetts and returnable 
into said Court for the County of Suffolk, in favor of the said Sidney 
Dillon, with the intent to give to the said Dillon a preference and. to 


nN 
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defeat and delay the operation of said Act, which said attachment said 
corporation has ever since allowed to remain upon said property undis- 
solved. | 


And your petitioner further represents that within the period afore- 
said said corporation did commit an act of bankruptcy in this, to wit. 
that within said District in the month of July now last past, said cor- 
poration, being insolvent, did suffer its property to be taken upon legal 
process, to wit, upon a writ of attachment issued from the Superior 
Court of the State of Massachusetts, returnable to said Court for the 
County of Suffolk, in favor of Charles E. Powers of said Boston, with 
the intent to give a preference to said Powers and to defeat and delay 
the operation of said Act, which said attachment said corporation has 
ever since allowed to remain upon said property undissolved. 


And your petitioner further shows to your Honor that in the month 
of July now last past, George M. Bartholomew, Thomas W. Pierce, 
—— Oliphant, 
were by decrees of the proper judicial tribunals in the several States of 
Massachusetts, Rhode Island, connecticut and New York, appointed 
receivers of the property and assets of the said corporation, and that 
the said Receivers in violation of their duties as such Receivers, and in 
fraud of the rights of your petitioner and the other creditors of the 
said corporation, either have made or are making in connection with, and 
with the corporation and consent of the President, Directors, and other 
officers of the said corporation, a wastefnl and fraudulent contract 
with one N —— OC. Munson, a contract for the performance of work 
on an unfinished portion of the railroad of said corporation, whereby 


- ———- (Converse and James Graham Gardner 


they, said Receivers and corporation, undertake and agree to dispose of 
the property and earnings of the said corporation, which should belong 
to, and be used to pay your petitioners and other creditors of the said 
corporation to the said N —— OC. Munson, and to issue to him certain 
certificates of indebtedness to a much larger amount than the cost and 
value of the work to be done by him; and to make the said certificates 
a preferred lien on the railroad, property, business and earnings of the 
said Company, in fraud of the Bankrupt Law of the United States, 
and of the rights and interest of your petitioner and other creditors of 
the said corporation in its property and earnings. 


Wherefore, your petitioner prays that the said corporation, its Presi- 
dent, Directors, Officers and Managers, and the said Receivers aforesaid, 
may all and singular be enjoined from making or executing the said 


contract, or from issuing any certificates of indebtedness thereunder, 
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‘or from taking any steps or doing any act thereunder, or in relation 
thereto, or from dis sposing of any property of the said corporation, or 
making or suffering any new incumbrance thereon, and that the said 
Munson may be likewise enjoined from making or executing the said 
contract, or doing any work or receiving any certificates of indebted- 
ness, or creating or attempting to create any debt or liability of the 
said corporation thereunder or with reference to the same. 


Wherefore, your petitioner prays, that the said Boston, Hartford 
Erie Railroad Company may be declared a Bankrupt, and that a War- 
rant may be issued to take possession of his Estate; that the same may 
be distributed according to law; and that such further proceedings 
may be had thereon as the law in such case prescribes. 


SETH ADAMS, Petitioner. 


LATHR OP « BISHOP and A. LINCO 


Attorneys. 


United States of Amer Bait 
District of Massachu setts. ‘Grau 

E Seth eccupon the Petitioner above named, do hereby make solemn 
oath that the statements contained in the foregoing petition subscribed 
by me are true, so far as the same is stated of mv own knowledge, 
and that those matters which are stated therein on information and 


belief, are true according to the best of my dikes: information and 


i Pike & ¥ A 4 ga, “ ws . 

SETH ADAMS, Petitioner. 
Subseribed and sworn to before me. } | 
this 2lst day of October, A. D. 1870. | 


a . 


S. LATHROP THORNDIKE, 


a * 


»ay PR \bemasrmter 
Re giste) Ltt bank PUPTCY 


puty Clerk of the District — of — United States for the 
[ } 


of Massachusetts, hereby certify that the foregoing is a true 
the original ©: aditor s Petition on file in the office of the 


is of sald (Court. | 
In witness whereof, I have hereunto subscribed my name 


Aid 


s.| and affixed the seal of the said Court this 13th day of May, 


I. S. FIskKE, 
Deputy Clerk, 


ome lamer, oo - 


United States of America. ;} 
District of Massachusetts. | 


. In the matter of the Boston, Hartford and Erie Railroad, against 
whom a petition in Bankruptcy has this day been filed 

I, Seth Adams, petitioning creditor, do solemnly depose and say 
that the said Boston, Hartford and Erie Railroad is and has been since 
July Ist, A. D. 1870, justly and truly indebted to your petitioner in 
the sum of seven hundred dollars, being the amount of twenty cou- 
pons, interest warrants, or promissory notes of the said Railroad Com- 
pany, given for the interest due on the said first day of July, A. D 
1870, upon ‘T'wenty Test Mortgage Bonds of the said Company, each 
of the said Bonds being for the sum of One Thousand Dollars, each 
of the said coupons for the sum of Thirty-Five Dollars; and the said 
Railroad Company in each of the sald COUpONnSs promising LO pay tO 
the bearer thereof on the first day of July, A. D. 1870, the sum of 
thirty-five dollars. Your petitioner being on the said first day of 
July the holder of the said twenty coupons, and still holding the same 
] 


. 
pein 


] aos eee 
and the sala COUPONS 


DIsTRICT OF MASSACHUSETTS, 8S. 
boston, Oct. 21st, A. D. 1870. 
This day personally appeared before me at Boston, in said district, 
Seth Adams, the above named afhiant and petitioning creditor, and in 
” presence subscribed the foregoing aflidavit and made oath that the 
> ame was true. 
S. LATHROP THORNDIKE, 


LLEGUtster ti Bonk TUPLCY. 


[, Deputy Clerk of the District Court of the United States for the 
District of Massachusetts, hereby certify that the foregoing is a true 
2 ’ > iaaidiemaie ia . i) <r ee SC 4han Llianwls C a» - > re 4 
copy of the original on file in the office of the Clerk of said Court. 
ant In witness whereof I have hereunto subscribed my name and affixed 


the seal of the said Court this 13th a of May, A. D. 1881. 


3 F. S. FISKE, 


Ppt 
J 
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CIRCUIT COURT OF THE UNITED STATES. 
DisTRIcT OF MASSACHUSETTS, 8s. 
THE HARTFORD AND ERIE RAIL- 
. wae 
ROAD COMPANY, 
} ( 
SETH ADAMS, ef als. 
And now it is agreed by the parties that the bill in the said case 
may be withdrawn. 
WALTER CURTIS, 
| for the Plaintiff. 
LATHROP & BISHOP, 
for the Respondent. 
eed 
: DISTRICT OF MASSACHUSETTS. 
IN BANKRUPTCY. 
| 
SETH ADAMS, | 
Petition in Bankruptcy, 1881, ‘ 
US. : | 
‘ ‘ ; 
THE Boston, HARTFORD AND ERIE } 
RAILROAD. 
a 
And now the respondents assent to an adjudication of bankruptcy i 


against them. 
J. G. ABBOT, 
Att’y for hespondenis. 
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To the Honorable the Judaes of the Cirewt Court of the United States 
WL) f Ai Lit Gil d far th / Dis ! 24 f yf Vi / Mii ae 


Massachusetts, sitting in Hquity: 


is a creditor of the 


Boston, Hartford and Erie Railroad Company, a corporation duly 
established by law in the States of , Massachusetts, Rhode Island, Con- 
necticut and New York, and ning and operating a railroad in said 
states; that heisacredit ( 


}a creditor of said corporation on two certain promissory 
notes amounting to the sum of three thousand seven hundred and fifty- 
also the owner of the bonds of 


; ie ain f Fetes wai: a Eg EQ — Pe = 
sald corporation t{KAnAOWN as tne Deraeil JVLO 
‘ i 


| 7? ’ ' } . 
~~ wy ; ‘ ~; + ’ 7 AD : .> ; ‘> . ~~ 4 
iive dollars and seven cents, a ae né ls 


e } Le oS = 
amount or seventy tnousand daoilal - that on tn 


October last past, Seth lams of Ne 


setts, a creditor of id con vy filed in the District Court of the 
['nited States, for the Dist of Massa setts, &@ petitilor alleging 
that said company had comm acts of bankruptcy within the 
meaning ot the act of Congress, bil An Act to establish a Uniform 
Svstem Ol B inkrupt V I rOouo hn { i@ U nl i CLABES, approves i Mare } 
2 1867, and praying that sa ny might be declared bankrupt, 
(a copy of which petition is h annexed marked ‘‘A’’) which your 
petitioner prays may | taken as } of this petition ; that on tne re- 
LurNn aay OT tne notice Issue d there n., to wit ae the second day of No- 
vember las sald mpany appeare DY its counse!] and moved that sald 
proceedings be dismissed for want of jurisdiction, a copy of which said 
motion marked ‘‘ 5b,” 1s annexed and made part hereof; that a] earing 
eing had,it was held that said Court had jurisdiction in the premises, 

and said company was on the second day of March instant, adjudged 


, s: that on the twenty-third day of 
December last, said company filed a bill in Equity, in this Court, pray- 
the powers conferred upon it, by the 
second section of said Act of March 2d, 1867, and enjoin said Adams 
from further proceedings in the premises until the further order of this 
Court, and for other relief, but that on the twenty-eighth day of Feb- 


— — aa wa) } a . nitw wrada with 
ruary last, said bill in Equity was withdrawn 


ing that this Court would exercise 


) 


* - 


agreement, all which 
by the record thereof in this Court remaining, will more fully appear 
her says: that he believed and had good 
reason to believe that stid company would proceed with its said suit in 


Equity, that the same was withdraw) 


1 3 “ res a0 
And your pe itioner furt 


1 without his knowledge, and that 
quainted with the fact of said withdrawal. 

| | hal | y aggrieved in his 
therein as afore- 


apresents your petitioner Enoch G. Sweatt, of Woon-. 
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said, by the decision of said Court to entertain jurisdiction of said peti- 
tion, and in adjudging said company bankrupt, and insists that said 
Court had no jurisdiction to adjudge said company bankrupt, and 
prays this honorable Court to revise the decision aforesaid, and reverse 
the same. 

To the end, therefore, that all proceedings under said Adams’s 
‘urther order of this honorable Court, 


petition may be stayed until the ft 
and that an injunction may be issued against all persons whomsoever, 
and especially against said Adams and all other creditors of said corpo- 
ration and against said corporation, and against 8. Lathrop Thorndike, 
Esquire, one of the R2gisters in Bankruptcy of said District Court, and 
7 all other registers in bankruptcy of said District Court, and against 
any and all persons who may claim or appear to have been appointed 
- assignees of said corporation, forbidding them or any of them to do 
1 petition, and that your petitioner may 


Poon 4 


any acts or things under sai 
have such other and farther relief 
shall seem meet. | 

May it please your Honors to grant.unto your petitioner not only a 
writ of injunction conformably to the prayer of this petition, but also 
a writ of subcepna to be directed to the above named respondents and 


5 


in the premises as to your Honors 


commanding them and every of them personally to be and appear before 
this Honorable Court, there to show cause, if any they have, why the 
be granted. 


prayer of your petitioner should not 
ENOCH G. SWEATT. 


CONVERSE & KELLY, 


cy ea ae Pe I 
Solreitors 707 Petitione 8, 


United States of America, ; 

District of Massachusetts. | | 

At Boston on this eighteenth day of March, A, D., 1871, personally 

appeared the petitioner Enoch G. Sweatt, and made oath that the 
statements by him subscribed in the foregoing petition are true. 
Before me, JOHN G. STETSON, 

Notary Public. 
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DISTRICT COURT OF THE UNITED STATES. 
DISTRICT OF MASSACHUSETTS, 
IN BANKRUPTCY. 
in the matter of the Boston, Hartford and Erie Railroad Corporation, 
orporation created by a law of the State of Massachusetts. 


And now on the return day of the notice issued upon the petition 


~~ 


é> 
LS 


for this purpose only, 
petition, for that this Honorable Court has not jurisdiction to entertain 
the same and grant the prayer 


in the matter aforesaid, the 


said Corporation comes and appearing 
moves this Honorable Court to dismiss the said 


a 


thereof. 
By B. R. CURTIS, 
Attorney and Counsel. 
I, Edward Dexter, Clerk of the District Court of the United States 
for the District of erate hereby certify that the foregoing 
motion is a true copy of the ori 


1o') on file in said clerk’s office. 
In witness whereof, I have hereunto subscribed my 
iL. 8. | name and affixed 


the seal of the said Court this 


c ‘ 4 6 . 4 
KDWARD DEX TER 


Clerk 
DISTRICT OF MASSACHUSETTS. 
IN LNKI 
Viarch 1, 187] 
SETH ADAMS, petitioner, vs., THE Boston, HARTFORD AND ERIE 


And now the respondents ass 0 al ] on of bankruptcy 
against them. phe 


J LBBOT, 
Att’y for Responden 
I, Edward Dexter, Clerk = the District Court of the United States 


for the District of wre 


assent 1s a true COpPy of the Original ON U in said clerk’s office 
> . | +? . é sh, } . . 
In witness whereof. I nave nereunto sul scriovcead m 
i " | 4 ) é 7 ‘ ft ] + 1, ) “a9 | at T ' } £ } yr t } 
| L, oe name and amxeq tne S@ai OL tne sala Ur, Dis 

’ 14 = - A ¥ i a 
eighteenth day of March, A. D. 1871. 

HDWARD DENTER, 

Clerk. 


I, Enoch G. Sweatt, of Woonsocket in the State of Rhode Island, on 
oath depose and say, that | am a creditor of the uth Hartford 
Erie Railroad Company (a c ——— established by lawin the 


of Massachusetts, Ithode Isla nd, ecticut and New Yor ‘k, and own- 


a 


decree of said Circuit Court after full hearing and argument upon said 
question, and that I believe if the company had not taken said appeal, 
that I or other parties having like interests would have taken an ap- 
peal from said decision; and that the sole reason why such appeal 
was not taken by myself or others, was that all parties relied upon the 
intentions of the managers of said company to secure the opinion or 


decision of his Honor Judge Clifford on the question of jurisdiction ; 


that I had no knowledge of the filing of the said agreement to with- 
draw said bill, until the fifteenth of March instant, when I imme- 


diately retained counsel and caused my vetition to be prepared, to 
the Circuit Court with all possible dispatch for transmission to Washing- 
ton for presentaiion there to his Honor, Judge Clifford, and applied 
to the Clerk’s Office of said Circuit Court with my petition to file the 


} 


same at half-past four o’clock in the afternoon of said day, when I 
found the o flice closed for the day, and was therefore unable to file the 
same ; that I transmitted said petition to Washington in the evening 
of said day by mail for the purpose aforesaid; that I was unable to 
procure copies of the proceedings ada + season to send forward 
with said petition ; that I subsequently, on recei 


pt of a telegram from 
Washington, on Friday the seventeenth of March instant, in reply to 
counsel’s letter in reference to said petition, caused a new petition to 
be prepared with the ~~ copies annexed and filed the same in the 
Circuit Court on the eighteenth day of March instaat, setting forth 
substantially the same facts and reasons contained in the petition 
transmitted to Pnegrge cst that I have sinc> used all proper and 
reasonable diligence to present the said petition filed on the eighteenth 
instant, to his ake Judge Clifford (having caused the same with 
copies annexed to be sent forward by mail on Monday, th3 twentieth 
day of March instant, which owing to the return of the gentleman from 
Washington ~ whom they were sent and by whom they were to be 
presented to his Honor, Judge Clifford) weresent back again to Boston 
where they arrived on the twenty-fourth of March instant ; that I did 
not receive notice of the said adjudication of bankruptcy, u:til I re- 
ceived the same by mail, postmarked at Boston on the tenth of March 
instant, and that I was the owner of said notes and bonds at the time 
of the filing of said Adams petition, and have been ever since. 


ENOCH G SWEATT. 
ae M | A 
[Tnited States of Ameri 


District of Massachus setts. 
Subscribed and sworn to before me, 


. Ss. Comnissioner. 


100 i 
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CIRCUIT COURT OF THE UNITED STATES, 


DISTRICT OF MASSACHUSETTS, 


} — ry ee : ie a = : a Pom : ; ? - - oie 
Boston, HARTFORD AND ERIE RAILROAD COMPANY, v. SETH ADAMS, 


as he is petitioner in Bankruptcy. 
(i; { i; é Hono rol le f he Su die g or the (“Ureuit (/oV rt or Khe { A) ited States ee 
| District of Massachuset - 
Humbly complaining showeth unto your. Honors your orators the 
Boston, Hartford and Erie Railroad Company, a corporation created 
under the authority of a law of the State of Massachusetts, and own- : 
ing and operating a railroad in sald State. 
That heretofore, to wit, on the twenty-first day of October, A. D. 
1870, Seth Adams, of the town of Newton, in the State of Massachu- 
setts, filed in the District Court of the United States for this district 
sitting as a Court of Bankruptcy, a petition as a creditor of your ora- 
tors, wherein he alleged that he held certain demands against your 
orators, and that the same were provable against your orators in ac- 
cordance with the wien of the act of Congress, entitled ‘‘An Act 
to Hstablish a Uniform S2 USsi Lem of Bankruptcy i through out lhe l ited “ 
States,” approved . Mave h 2d, 1877; that your orators had committed ; 


divers acts of bankruptcy therein alleged, and prayed that your orators ei 
might be declared a Bankrupt and a warrant might be issued to take 
possession of their estate that the same might be distributed according 
to law, as in and by said petition, toa copy of which hereunto annexed 
your orators crave leave to refer as a part of this bill, ite more fully 
appear. And your orators further say that on the second day of No- | ‘ 
eorgner, A. D. 1870, the same oe the return day of an aie r of no- 


tice issued out of the said District Court, your orators came before the , 


ml 


said Coart, and appearing for ‘that purpose only, moved that Honor- 


able Court to dismiss the said petition for that they had not jurisdic- 
tion to entertain the same and grant the prayer thereof, all of which 
fully appears by a copy of said motion hereunto annexed to which 
your orators crave leave to refer as part of this bill. 

And your orators further say that a hearing having been had and 
the said motion having been argued by counsel, the said Honorable 
Court did adjudge that they had and 
the said petition and did overrule the said motion. And thereupon 


would entertain jurisdiction of | or 


your orators pray that this Honorable Court in the exercise of the ju- 
risdiction conferred upon it by the sixth clause and the second section 
of the Act of Congress aforementioned, will proceed to hear and de- 
termine the case and question aforesaid as a Court of Equity, and that 
the said Adams petitioner be enjoined from prosecuting the said peti- 
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UNITED STATES OF AMERICA, ) 
DISTRICT OF MASSACHUSETTS, 


— | ih , . s 7 > Pi ; rf ; , s ° > oe o. 2 
In the nratter OF the Boston, Hartford 74 rive Railroad. agarnst 


7 : / ry Dp 4 an a 
whom a petition in bankruptcy has this day been filed. 


f 


I, Seth Adams, petitioning creditor, do solemnly depose and say, 
that the said Boston, Hartford and Erie Railroad is, and has been since 
July Ist, A. D. 1870, jndtly and truly indebted to your petitioner in the 
sum of seven hundred dollars, being the amount of twenty coupons, 
interest warrants, or promissory notes of the said Railroad Company, 
given for the interest due on the said first day of July, A. D. ah up- 
on twenty First-Mortgage Bonds of the said company, each of the said 
bonds being for the sum of one thousand dollars, each of the said 
coupons for the sum of thirty-five dollars; and the said Railroad Com- 
pany in each of the said coupons promising to pay to the bearer there- 
of on the first day of July, a. p. 1870, the sum of thirty-five dollars. 
Your petitioner being on the said first day of July the holder of the 
said twenty coupons, and still holding the same, and the said coupons 
being all overdue and unpaid. 


SETH ADAMS, 


DISTRICT OF MASSACHUSETTS, 8s. 
Boston, Oct. 21st, a. D. 1870 


This day personally appeared before me, at Boston, in said District, 
Seth Adams, the above named affiant and petitioning creditor, and 
my presence subscribed the foregoing affidavit, and made oath that the 
same was true. 

Ss. LATHROP TI HORN IDIKE, 


P pad of 
Register in Bankr UptC VE 


I, Deputy Clerk of the District Court of the United States, for the 
District of Massachusetts, hereby certify that the foregoing is a true 
copy of the original affidavit on file in the office of the Clerk of said 
Court. 

In witness whereof, I have hereunto subscribed my 
[L. Ss. ] name and affixed the seal of the said Court this 1 12th 
day of July, Aa. p. 158] 
ELISHA BASSETT, 
Dep i Ly Clerk. 
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UNITED STATES DISTRICT COURT. 


October 27th, 1870. 


IN RE SETH ADAMS vs. THE Boston, HARTFORD AND ERIE RAILROAD 


COMPANY, AN ALLEGED BANKRUPT. 


. 


And now comes your petitioner and moves to amend his petition by 


adding thereto the following: 


And your petitioner further says, that the said Boston, Hartford 
and Erie Railroad Company being bankrupt and insolvent, heretofore 
and before the filing of the petition in this cause, suffered its property 
and estate to be taken on eel process with intent to give a preference to 
one or more of its creditors, and with the intent thereby to defeat and 
delay the operation of the bankrupt law i. the United States: in this, 
to wit, that on the second day of August, A. D. 1870, In a suit in 
Equity, then pending in the Supreme . Tadicl ial Court for the Common- 
wealth of Massachusetts, in the County of Suffolk, wherein George 
Ellis, et al., are ooenatiAiaiiats and the said Boston, Hartford and Erie 
Railroad Company is defendant, it suffered and consented to the making 
and entering of a decree in said cause whereby Receivers were appoint- 
ed of all and singular the railways and all the other property whatso- 
ever of the Boston, Hartford and Erie Railroad vempeny and of all its 
income and Ord and whereby the said Receivers were also author- 
ized to pay and discharge out of any moneys that should be in their 
hands as such 2 ‘celvers, any sums due from said Boston, Hartford 
and Erie Railroad Company for labor performed after the first day of 
June, A. D. 1870, in operating its road, or supplies or materials fur-. 
nished the said company after that day for operating its road, includ- 
ing all salaries due or payable by said company to its officers, for 
services performed by them for said company since said first day of 
June, and also such sums, not exceeding three ‘thousand dollars, as 
should be necessary to obtain possession of any books or papers of said 
company; with the intent on the part of the said corporation to give a 
preference to the creditors of the said company to whom such sums 
might be due for labor, materials, supplies or salaries in fraud of the 
Bankrupt Laws of the United States and to defeat and delay the opera- 
tion of the said laws, and that’ thereupon the said decree was passed, 

| the said Receivers entered into and took possession of the railways 
and other property and assets of the said corporation, and have ever 
gince continued to hold possession of the same. 


And also in this, to wit, that on the tenth day of August, A. D. 
1870, in a suit in Equity then pending in the ere Court of the 
State of Connecticut | 
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wherein George 
yy lia ; > yy} : ‘ 4 ry ] cl Re .¢- yy . 2 > rN. - , - ] 
Ellis is complainant and the said Boston, Hartford and Erie Railroad 


Corporation it defendant. af suffered and consented to he making 


and entering of a like decree, whereby Receivers were appointed of all 
and singular the railways of said company in the State of Connecticut, 
and of all the other property whatever of the Boston, Hartford and Erie 
Railroad Company, and of all its income and earnings: and whereby 
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moneys that should be in the nands, aS Such necelvers, any sums aue 
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from said Boston, Hartford and Erie Railroad Company, for labor per- 
formed aiter the first day of June, A. D. 1870, in operating its road OF 
suppiles O1 materials furnished the said company alter that day ior 
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since said first day cf June, and also such sums, not exceeding three 
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wee to whom such sums might be due for labor, materials, supplies 


ns 1 
or salaries, in fraud of the Bankrupt Laws of the United States, and to 
Perr oid delay the operation thereby of the said laws, and that 
thereupon the said decree was passed. 


SETH ADAMS. 


UNITED STATES OF AMERICA, ) 


DISTRICT OF MASSACHUSETTS, 


1 


‘ } ] eis a e Saee, eee 
I, setn _ ams, the pet tloner above named, do hereby make solemn 
* } . } : * : ‘sy > 7 . é . 7 a yan rh 
oath that 1e statements contained in the roregoing amenament subd- 
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scribed by me are true, so far as the same is stated of my own knowl- 
nT . LL. anathN An IntTaArm~Mmatin 
d that these matters which are stated therein on information 


edge, an 
and ‘belief, are true according to the best of my knowledge, :nforma- 
tion and belief. 


SETH Ad DAMS 


Subseribed and sworn to, October | 
29th, 1870, before me. 
S. LarHurop THORNDIKE, 


106 


22 
I, Deputy Clerk of the District Court of the United States for the 
: District of Massachusetts, hereby certify that the foregoing is a true copy 
of the original amendment on file in the office of the Clerk of said 
Court. 
In witness whereof, I have hereunto subscribed my 
[L. S. | name and affixed the seal of the said Court this 12th 
day of July, A. D. 1881. 
ELISHA BASSETT, 
Deputy Clerk. 


UNITED STATES OF AMERICA, 
MASSACHUSETTS DISTRICT, } 


THE PRESIDENT OF THE UNITED STATES OF AMERICA. 


To the Boston, Hartford and Erie Railroad Company, its President, 
Directors, Officers, Agents, Managers and servants, and every of 
them, and Norman CU. Munson, his representatives, attorneys, 

i 


Pa ; 3 e y »* Z *> Ff > 
(LU O1bbS and SECTUaILUS, 


GREETING: 

Whereas Seth Adams has filed his petition in bankruptcy in the 
District Court in the District of Massachusetts against the said cor- 
poration, praying among other things that you and every of you be 
enjoined as in said petition appears, and whereas upon said petition, 
an order of notice issued and it was also ordered that the said Boston, 
Hartford and Erie Railroad Company, its President, Directors, officers, 
agents, managers, and servants, and every of them be and they are hereby 
enjoined and restrained from making or executing any contract or 
agreement for the performance of any work, or any unfinished por- 
tion of the railroad of said company. and from creating any new debt 
or liability of the said company, and from making or issuing any cer- 
tificate of indebtedness under any such contract or for the perform- 
ance of any such work, and from in any wise disposing of, or creating 
or suffering any incumbrance or lien upon the railroad of said cor- 


poration, or any portion of it, or its business or earnings, or property 
under or by virtue of such contract or for the performance of 


ae 
. 


any such 


work, and from doing any other act under or in relation to any such 
contract, or the performance of any such work; and that Norman C. 
Munson, his representatives, attorneys, agents, and servants, and every 
of them be and they hereby are likewise enjoined and from making or 
executing any such contract with the said Boston, Hartford and Erie 
Railroad Company, its President, Directors, officers, managers, agents, 
or any of them, and from receiving any certificates of indebtedness, or 
performing any work, under or in pursuance of any such contract, or 
upon any unfinished portion of said railroad; and from creating any 


ee 


liability on the part of said corporation or any incumbrance or lien 
upon the said railroad or any part of it, or any other property of the 
said corporation, its business or earnings under or by virtue of any 
such contract, or for the performance of any work upon any unfinish- 
ed portion of said railroad. Now, therefore, in consideration thereof, you 
are each and every of you enjoined and restrained from and immediate- 
ly after the receipt and notice of this our writ, in conformity with the 


7 | | 
’ 


terms of said order, and we do he reby enjoin and command you and 

each and every of you that you refrain from doing any act or thing in 
violation of, or infringemen t of said order, otherwise prohibited. 

Witness the Honorable George F. Shepley, Judge of the 

Circuit Court of the United States for the First Cir- 


suit. the Honorable John Lowell, Judge of said Di 
cult, Lilt LULVOULTaViIt euUtliil LOW e LI, PF UULE (>i Sitif 1S- 


i . | . a hs ar es 7.4" ¢ gah! i + . ' vy) €) ; " @ ; ’ . } Z . ‘en | 

iL. 8. | trict Court being disabled from ac Ling 1n sald cause, 
' 1 tha anal af aard Thictrint ‘ i 1: 
and the seal of said District Court, at boston. this 


cw enty-second aay ol Uctober, In the year of oul Lord 
} 


+7 , ¥ yy? R | ann cy 7 - 
eighteen hundred and seventy. 


KDWARD DEXTER. 
Clerk of the District Courl for said District. 


UNITED STATES OF AMERICA, 


MASSACHUSETTS DISTRICT. 


bOSTON, October 29th, 1870. 


' 


I hereby certify that on the 22nd day of October inst. I gave notice 
of the issuing of the within injunction by delivering in hand to the 


within named Norman C. Munson a true and attested’ copy of this 
writ. JI also gave in hand to M. EK. Ingalls, the clerk of the within 
named Boston, Hartford and Erie Railroad Company, a like attested 
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Commonwealth of Sassachusetts, 
SUFFOLK,—ss. 


SUPREME JUDICIAL COURT. 


IN EQUITY. 


GEORGE ELLIS, et als. 


“BOSTON, HARTFORD AND ERIE RAILROAD 


COMPANY, et als. 


PROCEEDINGS. 


NEW YORK: 
HaLLeT & BREEN, PRINTERS, 60 FULTON STREET, 


i881. 


Commonwealth of Sassachusetts, 
SUFFOLK,—ss. | 
SUPREME JUDICIAL COURT. 


IN EQUITY. 


GEORGE ELLIS, et als. 


BOSTON, HARTFORD AND ERIE RAILROAD | 


COMPANY, et als. 


PROCEEDINGS. 


NEW YORK: 
HALLET & BREEN, PRINTERS, 60 FULTON STREET, 


L881. 


Copy. 


To the Honorable the Justices of the Supreme Judicial Court in and 
for the County of Suffolk in the Commonwealth of Massachusetts. 


Respectfully represent unto your Honors, George Ellis of the City, 
County and State of New York, and Matthew Bolles and Michael 
S. Bolles, both of Boston, in said County of Suffolk, and both 
copartners under the firm and style of Matthew Bolles & Com- 
pany, all of whom bring this their bill of complaint in their own be- 
half and in behalf of such holders and owners of the bonds secured 
by the mortgage hereinafter mentioned as made to Robert H. Berdell, 
Dudley 8. Gregory and John C. Bancroft Davis as shall become parties 
hereto as complainants in the prosecution of this suit. 

That your orator, the said Ellis, is owner of thirty of said bonds of 
one thousand dollars each, and of the matured and unpaid interest 
warrants thereon payable on the first day of January now last past and 
on the first day of July now current respectively, and no part of which 
has been paid, that your orators the said Matthew Bolles & Company 
are owners of seventeen of said bonds of one thousand dollars each, 
no part of which has ever been paid. 

That the Boston, Hartford and Erie Railroad Company is a corpora- 
tion having its usual place of business in said Boston, and was created 
under the laws of the State of New York, Connecticut, Rhode Island 
and Massachusetts, having for its object the maintenance and opera- 
tion of a railroad in these States respectively, running from Boston in 
the State of Massachusetts to Fishkill in the State of New York. 

That on or about the | day of March, A. D. 1866, 
the said Railroad Company, as your orators believe, resolved to make a 
mortgage upon their road and property, and to create, issue and dis- 
pose of certain bonds to be secured by said mortgage, and payable in 
the City of New York on the first day of July, A. D. 1900, for one 
thousand dollars each, and not to exceed the amount of twenty million 
dollars in all, the said bonds to be issued for the purpose of providing 
for and retiring all the then existing mortgage debt and prior liens 
upon the road and property of the said Boston, Hartford and Erie 
Railroad Company and to complete and equip said road; that after- 
wards, the Board of Directors of said Boston, Hartford and Erie 


Railroad Company acting under authority of said resolution authorized 
{ 


she creation and issue of twenty thousand bonds of one thousand dol- 
lars each in form as follows: 


0. $1000, 
Boston, HARTFORD AND ERTE RAILROAD COMPANY. 
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nexed interest Warrants. 


This bond is one of a series of twenty thousand bonds of even date 
herewith issued for the purpose of paying the existing debt of the 
Company and of completing and equipping their road. The payment 
the principal and interest hereof is secured by a mortgage of the 
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pearing aate March iv, fA. D. 1S66, Which has been made in trust to 
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Robert H. berdell, Dudley S. Gregory and John C. Bancroft avis, 


which is to be the first and only lien on the property and franchises of 


Company, when the existing mortgage debt is retired, to meet 
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ry | Pie 4 . —_ we. ; | ° a ia sa o ~ ee tee 
) the failure to pay any one of the interest warrants hereto at- 


tached, upon due presentation, on or alter maturity and offer to sur- 
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ler the same, provided said default continue for the space of six 
- bonds, upon the election of the 
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months thereaiter, this wnoile series oO: 
halaarga v. mwner \f 2 mariority -hereof. sic ified 73 rritingag ta th 
noiaers anagq owners OF a@ Majorivy tnereot, signiled In Writing to the 
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rtvagor and to the trustees, shail pecome due and payable. 


This bond is convertible at the option of the holder being then the 
2 “Atte 47 = ' , a ? a eee, £ on . 
owne thereor, into the common Capital stock of this ¢ Ompany, and 


upon the surrender of the same, with the proper coupons annexed, the 
Company agrees to issue a certificate or certificates of capital stock 
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therefor, at par, as at any time authorized by law, when this bond will 


[In witness whereof this Company has caused its corporate seal to be 
ixed and this bond to be signed by its President and its 
o,f re v. 


Se; ia Ain if. Preside nt. 
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That each of the said interest warrants attached to said bonds was in 
the words and figures following, to wit: 
SHO. DOV. 
Boston, HARTFORD AND ERIE RAILROAD COMPANY, 
will pay........... the bearer, thirty-five dollars, in the Cit 
New York, on the first day of ....... 18... , for semi-an- 
nual interest on bond No ...... 
H. N. OTIS, Sect’y. 
1, Hartford and Erie 


Railroad Company did issue all of said twenty thousand bonds except 


That thereupon afterwards, the said 


one, and the same are now owned by dona fide holders for value. 

ty ; M - f ,tT > . At L A rag shan ‘ “AY AQT 
i nat in order to secure tne pay ment ot the said bonds and interest 
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warrants thereon, the said Boston, Hartford and Erie Railroad Com- 


pany executed and delivered its certain mortgage Ol deed of trust 


Robert H. Berdell of Goshen, in the State of New York, Dudley 5. 


Gregory of Jersey City, in the State of New Jersey, and John OC. 
Bancroft Davis a New Hamburg, New York, as trustees, wherein and 
whereby it granted, bargained, sold, aliened, released and confirmed 
unto the said trustees, and the survivors of them, and to their succes- 


Sors and assigns, all and singuial the railways of sald Boston, Hart- 


ford and Erie Railroad Company, commencing at the foot of Summer 
I 


Street, in Boston, in the State of Massachusetts, and running to W1l- 
limantic in the State of Connecticut, through Thompson in said Con- 
necticut, and commencing at Providence, in the State of Rhode Island, 
and running to said Willimantic, and also commencing on the norther- 
ly side of said City of Boston, and running through Woonsocket in 
said Rhode Island to said Willimantic, and thence through the State 


of Connecticut and a portion of the State of New York to the western 


terminus of Line location of the railway of said Company on the east 


} a. q | | ee ‘ ae ye a ad SE e + 
Dank OL tne H udson River at FiSNKili, also running from sald Wil il- 
mantic to the city of New Haven in Connecticut, also from a point in 
isla ae eke ica , 4 es SS ee eee 2 

ay in salad /hompson to Southbridge in the State of Massa- 


nhwenatta as — ar) ee } Pee eT 
cnusetts, as sald Ya ilw ays were tnen or should pe located, constructed 
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O] improved unde O} by virtue of any powers tnen oranted or that 
VY) io} t} < { ij es) y yrs 4 } 2. f i+, — ] > ] . . > + +b +- . 
mignt nereaiter pe granted or opotained to locate, construct or use a 


railroad or any of said arenes d lines with all the lands that were in- 
cluded or might be included in the location of said Ltallway or acquired 
for the use of said maneneras within the terminal points aforesaid, but 
not including the lands of the termini at Boston and Fishkill which 
were outside of the location of said Railroad, together with all their 
lands, tracks, lines, rails, bridges, ways, — stations, water tanks, 
shops, buildings, piers and wharves, erections, fences, walls, fixtures, 
privileges, franchises, rights, leases and audios also all the like es- 
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tate, roads, Railroads and structures and matters and things pertain- 
ing or belonging thereto, that might be thereafter acquired or con- 
structed or belong to or be controlled by it the said Boston, Hartford 
and Erie Railroad Company, together with the tolls, income issues and 
profits to be had from the same, and all rights to receive and recover 
the same and everything necessary for the complete use of its road, 
also all the locomotives, engines, tenders, cars, carriages, tools, shops, 
fixtures and machinery, and all the coal, wood and other fuel belonging 
or appertaining to said railroad, or that might at any time thereafter 
belong or appertain to the same as it might be changed by use and 
new acquisitions, also all the estate real, personal and mixed, of any of 
the foregoing descriptions or of any other kind that might be thereafter 
acquired by said Boston, Hartford and Erie Railroad Company, and 
used or intended to be used in the construction and operation of said 
railroad. 

That a copy of said mortgage is hereto annexed marked Exhibit A.; 
that a portion of the property covered by the said mortgage is within 
this State, and a portion thereof, including valuable real estate, is situ-. 
ated in said County of Suffolk. 

And your orators further allege that the said Corporation has made 
default in the payment of the interest warrants upon a large amount 
of said bonds secured by the mortgage aforesaid falling due the first 
day of January, 1870, also of the interest warrants falling due on the 
first day of July, 1870, and that said interest warrants being in default 
on the first day of January, 1870, and on the first day of July, 1870, 
are still in default and unp aid. 

That the whole of the property of said Corporation, real, personal, 
and mixed, corporeal and ced in this State and in all other 
States is grossly inadequate security for the bonds issued by the said 
Corporation and professedly secured by the mortgage aforesaid, and the 
earnings of the said Corporation from every source whatever are in- 
sufficient to pay the interest secured to be paid under the said mort- 
gage as the same falls due, that the property of the said Corporation 
has been, as your orators are informed and believe, greatly mismanaged 
and has greatly depreciated in value since the execution of the said 
mortgage as aforesaid under which the bonds and coupons are secured, 
and your orators have reason to believe and do believe that there is im- 
minent danger that the whole security for the said mortgage and for 
the bonds et by the same will be speedily wasted and utterly 
destroyed unless protected by the intervention of the Court. : 

That as your orators are informed and believe an Act was passed by 
the Legislature of 7 Commonwealth of Massachusetts on the twelfth 
day of April, A. D, 1866, in and by which it was enacted that the pro- 
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ceedings of the said Boston, Hartford & Erie Railroad Company where- 
indred and sixty- 


by by Indenture dated March nineteenth, eighteen h 
six, they conveyed their Railroad and property in mortgage to said 
Robert H. Berdell, Dudley 8. Gregory and John C. Bancroft Davis, 
Trustees of the Sndheddnes in said mortgage mentioned to secure to 
the holders of said Bonds the payment of the same were ratified and 
confirmed. 
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And your orators further a! ege that alter the execution of the said 
mortgage or Deed of Trust mentioned above the said Robert H. Ber- 


deil pretended to resign the trust which he had accepted therein, and 
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John 8S. Eldridge of said Boston, the then and present President ant 


» ter : ] ‘ > i] ‘ er > c . J ) . { 2 ; y | 8 “7 ° f 4 > 
sagpisinae of the said Boston, Hartford & Erie Railroad, claimed to act 
in “y p! lace, that subsequently the said J. C. Bancroft Davis and Dud- 

iets a a os. ¥ . a . ee 
ley S. Gregory pretended likewise to resign the said T'rusteeship under 
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said mortgage and ~~ ‘k Haley of Lynn in the County of 
Essex, and Henry N. Farwell of said Boston, claimed to be Trustees 
in their place, and ti the said Haley and Farwell were at that time 
and as your orators believe now are Directors of said defendant Com- 
pany, the Boston, Hartford & Erie Railroad Company, that aba 
ly the said Mark ont and the said Farwell pretended to give place to 
Thomas Talbot of Billerica in said State of Massachusetts pa M 


Kimball of said woe but whether the said Eldridge has given place 


ry 


or pretended to do so to any other person as such ‘l'rustee your orators 
have no knowledge, that said Berdell, Davis and Gregory claim and 
pretend that they are no longer Trustees under said mortgage and de- 
cline to act as such. 

And your orators claim and insist that the said ori tees 
Robert H. Berdell, John C. Bancroft Davis and Dudley 8S. Gregory, 
could not finally nen their wan under said mortgage ¢ or Deed of 
Trust oe the assent of the Bondholders for whom they were T'rus- 
tees and without the action of some i of competent jurisdiction in 
the premises, and that they are and shall be held to be the dasa con- 

it 
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tinulng [rustees under said mortgage and amenabdie to Ss respon gl- 


iF 

bilities and liable to all the duties therein mentioned and bound to ful- 
fill all the obligations therein and thereby originally assumed by them. 

And your orators further charge and insist that under and by virtue 
of the terms of the said Bonds above mentioned and of the mortgage 
given to secure the same there were to be retained in the hands of said 
Berdell, Davis and Gregory, Trustees as aforesaid, such amount of said 
bonds as should be equal to the whole amount of the Bonds and mort- 
gage notes outstanding from time to time which then were a lien upon 
any of the property or franchises by 1 mortgage to said Berdell, 
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Davis and Gregory conveyed, and that iin same were to be delivered to 
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does not provide, define or indicate for what’ purpose the proceeds of 
the bonds thereby authorized shall be used, nor does it provide (as 
your orators believe) that any portion of said proceeds shall be used in 
the construction, completion or equipment of the road of said corpar- 
ation. 

And your orators further show unto your Honors that by the terms of 


the bonds so secured by said mortgage to said Beardell, Gr y and Davis, 


re 
q 
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it is provided, stipulated, and by said corporation agreed w ith the holders 
thereof, that said last mentioned mortgage shall cover and embrace 
other property rights and franchises of said corporation thereafter ac- 
quired and that said last mentioned mortgage shall be the first and 
only lien on the property and franchises of said corporation when the 
mortgage debt previously existing thereon eas be retired. And 
your orators further show that said previously existing mortgage debt 
has never been paid, satisfied or retired. 

-And your orators further show that said corporation, in direct and 

wanton violation of the terms of said bonds and the agreements of said 
— therein contained, have called a meeting (a copy of the 
published newspaper notice of which is hereto annexed, marked C,) to 
be held in said Boston, on the twenty-first day of July, now current, 
at which meeting of said corporation, the Directors of said corporation 
threaten to have passed, and at which meeting your ovators believe, 
will be passed by the stockholders of said er unless restrain- 
ed and interdicted by the injunction of this Honorable Court, a vote 
authorizing the making execution and issuing under and by color of 
said resolution of the State of Connecticut, the bonds of said corpora- 
tion, to the amount of fifteen millions of dollars and a mortgage on all 
the franchises, rights and property of said corporation, as well within 
as without the territorial limits of this State, to secure the payment 
thereof. 

And your orators are informed and believe, and therefore represent, 
that said Directors and the stockholders of said corporation, with the 
view and fer the purpose of unlawfully embarrassing the rights of the 
bondholders under said mortgage so made to said Berdell, Davis and 
Gregory, intend at said meeting also to pass a vote giving to the trus- 
tees, whoever they my be to be named in said intended mortgage for 
fifteen millions, the entire, full and absolute possession of the road 
rolling-stock, depots, buildings, real estate and property of said cor- 
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oration, all which and the making of said intended mortgage you 


# Samy 
wrators charge, are in direct and palpable violation of the terms and 
agreements contained in said bonds so secured by said mortgage to 


said Berdell, Gregory and Davis, and of the rights of the bondh riders 
thereunder. 
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said Norwich & Worcester Railroad Company. extending from a point 
: ha city of Worcester, in Massachusetts, to Allyn’s point, so called, 
some miles southerly a the city of Norwich, in Connecticut, with its 


railway in said city Norwich, together with its rights, casements, 


pee 
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and every part thereof wholly to reenter and remove sail = persons 
therefrom without process of law, and the same to have again , repossess 
and enjoy as of their first and former estate, and ward said — at 
rne option ot said lessors should be tnencetorth torfel ced, cease and de- 
termine as therein set gratis all which will more fully and at large ap- 
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And your orators further show unto your Honors, that said lease is 
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informed and believe that said lessees have not the means and cannot 


raise the means to pay the said matured and overdue rent, and that if 
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Erie Railroad Company and in their management and admii 


of the property, business and affairs of said road, and that th 
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cannot now be sold for more than twenty seven per cent 
thereof and the price thereof is, as your orators believe, stea 
clining. 

And your orators further show unto your Honors, that » 
can have adequate relief in the premises only in a Court of 
where matters of this na . perl) . 
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operate said road, and with all the other usual ) 
ordinarily vested in or sranted to Receivers in like cases, and 


Boston, Hartford & Erie Railroad Company, its President, D 
Officers and agents, and said Berdell, Davis and Gregory, 
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Haley, Farwell, Talbot and Kimball, and each and every of 
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and made solemn oath that the statements contained in said 


complaint so far as made upon their personal knowledge are tru 
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and so far as made upon information or belief are verily believes 
them to be true. 


Before me, 
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¥ John Noble, ( lerk ot the suprem } Court Witnln § i ) 
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said County of Suffolk, hereby certify that the foregoing is a true copy 
£ } >») f " Per ene a — . 4" Rent) all { mY ‘e rvuvy aes 
of the Bill of ¢ ompiaint in the suit in Equity of weorge Ills 
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Boston, Hartford & Erie Railroad Co. ai., Pending in said Court. 
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This Indenture of Mortgage, made this nineteenth day of Mar 
the year one thousand eloht hundred and sixty-s! y and between the 
Boston, Hartford and Erie Railroad Company, a corporation existin 
under the laws of the States of New York, Connecticut, Rhode 
and Massachusetts, party of the first part, and R»bert H. 
Dudley 8S. Gregory and John C. Bancroft Davis, Trustees, parties of 
the second part, witnesseth : 

Whereas the shareholders of the Boston, Hartford and Erie Railroad 
Company, at a meeting duly and lawfully called and held at the City of 


New Y ork, on the fourteenth day ol March, A. D. 18! H,. voted to au- 
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to make a mortgage upon the whole or any portion of the line of the 


road, and LO ¢ reate, issue ana G1IsSpose Ol. abl Lie ST Tates that can be 
obtained, their convertible mortgage bonds, payable in the City of 
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New York, on the Ist day of July, A. D. 1900, for one thousand dollars 


each, not to exceed the amount of ‘l'wenty Millions of Dollars in al 
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(such portion or tne principal ana -1nterest tnereol, no0wever, as tne 


Directors of the company may authorize, to be made payable in Lon- 
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of money mentioned in the said mortgage bonds, and each of them 
according to the tenor thereof, and in consideration of: one dollar to 
them paid by the parties of the second part, at or before the ensealing 
hereof; the receipt whereof is hereby acknowledged, have granted, 
bargained, sold, conveyed, aliened, released and confirmed, and by 
these presents do grant, bargain, sell, convey, alien, release and con- 
firm, unto the said parties of the second s art, and the survivor of them 
and to his and their successors and assigns, all and singular the rail- 
ways of said Boston, Hartford and Erie Railroad Company, commencing 
at the foot of Summer Street in Boston, in the State of Massachusetts, 
and running to Willimantic in the State of Connecticut, through 
Thompson in said Connecticut, and commencing in Providence in the 
State of Rhode Island, and running to said Willimantic, and also com- 


mencing on the northerly side of said City of boston, and running 
ough Woonsocket in said Rhode island to said Willimantic, 


and thence through the State of Connecticut and a portion of the State 
New York to the western terminus of the ilies of the railway of 
said Company on the east bank of the Hudson River at Fishkill; also 
running from said Willimantic to the City of New Haven in Connecti- 
cut, also from a point in said railway in said '’hompson to Southbridge 
in the State of Massachusetts, as said railways are now or shall be 
ocated, constructed or improved under or by virtue of any powers 
now granted or that may hereafter be granted or obtained to locate, 
construct or use a railroad on any of said indicated lines, with all the 
lands that are included or may be included in the location of said 
railway or acquired for the uses of said company within the terminal 
points aforesaid, but not including the lands at the termini at Boston 
and at Fishkill, which are outside of the location of said railroad, 
together with all their lands, tracks, lines, rails, bridges, ways, depots, 
stations, water tanks, shops, buildings, piers and wharves, erections, 
fences, walls, fixtures, privileges, franchises, rights, leases and chart- 
ers; also all the like estate, roads, railroads and structures and matters 
and things pertaining or belonging thereto, that may be hereafter ac 
quired or constructed or belong to or be controlled by the party of the 


Together with all the tolls, income, issues and profits to be had from 


the same, and all rights to receive and recover the same, and e verything 
ecessary for the complete use of the road ; also all the locomotives, 


engines, tenders, cars, carriages, tools, shops, fixtures and machinery, 
and all the coal, wood and other fuel belonging or appertaining to said 
railroad, or that may at any time hereafter belong or appertain to the 

as it may be changed by use and new acquisitions; also all the 
estate, real, personal and mixed, of any of the foregoing descriptions, 
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or of any other kind which may be hereafter acquired by the party of 
the first part, and used or intended to be used in the construction and 
operation of the said railroad. 

To have and to hold the same, together with all and singular the 
emvluments, income and advantages, tenements, hereditaments and 
appurtenances thereunto belonging unto the said oe of the second 
part and the survivor of — and his and their successors and assigns 
forever on the trust and for the uses and purposes uae declared and 
none other. 

Provided always, and these presents are 
that if the said parties of the first part, s 
cause to be paid, to the holders of the said mortgage bonds or obliga- 


upon the express condition, 
hall well and truly pay, or 
tions, intended to be secured hereby, and every of them, the principal 
sums of money therein mentioned, according to the true intent and mean- 
ing thereof, with interest thereon at the times and in the mannerx therein 
provided, according to the true intent and meaning of these presents, 
that then and from thenceforth this Indenture and the estate hereby 
granted, shall cease, determine and be utterly void. 

And this Indenture further witnesseth, that these presents, and the 
said mortgage bonds or obligations, hereby intended to be securec 
are made, executed and delivered, upon the terms, conditions and 


agreements following, that 1s to say: 


First.—That the actual possession, use, management and control, 
of all the granted premises shall remain with the parties of the first 
part, so long as the said mortgage bonds shall remain without default 
r forfeiture, who may, from time to time, with the consent of the 
Trustees, in writing, sell or exchange any of the mortgaged estate 
and purchase with the proceeds other property, to be included under 


this Indenture. 


Second.—That in the case of the death, resignation or removal of one 
of said Trustees, the premises hereby conveyed, and the trusts hereby 
created shall vest in the survivors or survivor, who shall thereupon 
appoint in writing, by deed, a person or persons in the place and stead 
of the Trustee or T'rustees so deceased, resigned or removed, and such 
appointment and the acceptance thereof, shall vest the said premises and 
trusts in the person so appointed jointly with the Trustee so appointing, 
as fully as if such appointment had been originally made in this deed; and 

ill subsequent vacancies happening in said trust shall be filled in like 
manner, and with like effect by the Trustee in each case remaining. 
And in case of the decease, removal or resignation of all of said Trustees, 
the vacancies may be filled by any Feces of the Supreme Court of the 
State of Connecticut, on applicati on of any party interested, on such 
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Re 
notice to the other parties interested as the Judge acting shall order; 
and the Trustees so appointed and — shall become vested with 
all the franchises and estate hereby conveyed, on recording or lodging 
a certified copy of the order for oie appointment in all na where 
this mortgage is required by law to be recorded or lodged. 

And this Indenture further witnesseth, that the said parties of the 
first part, for themselves and their successors, do covenant and agree 
to and with the said parties of the second part, the survivor of them 
and his and their successors and assigns, 

Ist. That they will at their own proper charge do all things neces- 
sary to be done to keep intact the lien hereby created. 

znd. That they will at any time or times hereafter, upon the re- 
quest of said parties of the second part, their successors or assigns, 
make, do and execute, and cause to be made, done ant 

id every such further and reasonable acts, ee assignments 
and assurances in the law, for the better and more effectual vesting 
and confirming the premises hereby granted or intended so to be, in 
and to the said parties of the second part, their successors and assigns 
forever, as oe the said parties of the second part, their successors or 
assigns, or their counsel learned in the law shall be reasonably devised, 
advised or required. 

drd. That of the whole issue hereby authorized to be made of sai 
bonds, there shall be retained in the hands of said parties of the second 


part such amount of said bonds as shall be equal he whole amount 


~ 
— 

— 
— 


of the bonds and mortgage notes outstanding from time to time which 
are a lien upon any of the property or tranches hereby conveyed, 
which are to be delivered to the parties of the first part only on the 
cancellation of a corresponding amount of ary outstanding bonds or 


4 


mortgage notes. 

4th. That the party of the first part will, at the close of the year 
1869, and at the close of each year thereafter during the continuance 
of this trust, pay to the parties of the second part their successors and 
assigns, a sum equal to ten per cent. upon ie net earnings for the 
current year, remaining after the payment of the current interest for 
that year on the then outstanding bonds issued under this mortgage; 
which sums the said Trustees shail invest as received in said mortgage 
bonds, if the same can be purchased at not exceeding one hundred and 


n said mort- 


twenty-five per cent.: and if they cannot invest the same 
e bonds, at that limit, thy shall invest them in gold-bearing secur- 
] 


ities of the United States: and they shal 
lends on the trust fund in lke manner, and 


invest all sums received: 
from interest and div! 
shall hoid the trust fund as a security for the payment of the said mort- 
gage bonds at maturity, and shall annually, on the first day of January 
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railroad and franchises for any period not exceeding the term that the 
Trustees are herein authorized to retain possession thereof. 

Sth. Said parties of the second part having taken possession 
as aforesaid, shall be further authorized, and may be required, 
whenever there shall bein their possesion a sufficient sum for such 
purpose, (not required for any of the purposes aforesaid,) to pay in 
full any one class (beginning with the earliest,) of matured and overdue 
interest warrants on said bonds to the person or persons holding and 
presenting them for payment: and the said parties of the second part ) 
shall, while in possession of said roads and operating the same, or ‘ 
causing the same to be operated on a lease thereof, keep full and ac- 
curate accounts of all sums received or paid out by them, which shall 
be at all reasonable times open to the inspection of the party of the 
first part, and they shall at least once a year publish abstracts thereof 
for the use of the bondholders: and whenever the said parties of the 
second part are in doubt as to any of their powers or duties in the 
premises, they may apply to the Supreme Court of the State of Con- 
necticut, or any Judge thereof in Chambers for directions, and the di- 
rections or order of said Court or of such Judge thereof, on their appli- | 
cation, when complied with, shall be their full protection for so doing. | 

9th. On taking possession as aforesaid the said Trustees shall file in 
the office of the Secretaries of State of the States of Massachusetts, | 
Rhode Island, Connecticut and New York, a written notice acknowl- 3 i 
edged before a Notary Public, that they have taken possession of said 
mortgaged property, franchises and estate for default in the payment 
of principal or interest or both as the same may be, and of their pur- 


pose to foreclose the said mortgage for said default. And if the said | 
default shall continue for the space of eighteen months after such | 
notice shall be filed, the whole of the mortgaged premises and fran- : 
chises shall vest absolutely and in fee in the parties of the second part 


without further assurance and without further process of law, and all 
right or equity of redemption of the party of the first part therein shall 
be forever barred and foreclosed ; but if the whole of the principal! and 
interest in arrear, with interest thereon when the same may by law 
be demanded, and the lawful claims, disbursements and liabilities of 
the said Trustees made or incurred as aforesaid on account of their 
trust, shall be paid and satisfied within the said period of eighteen 
months after the said notices shall have been filed, either by the said 
party of the first part (which right they are to have,) or out of the net 
earnings of the property in the Trustees’ possession, then the said 
parties of the second part shall surrender unto the said parties of the 
first part the said mortgaged property, franchises and estate and all 
additions made by them thereto, and the said parties of the first part 
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24. 
JINITED STATES OF AMERICA. 


STATE OF NEw YORK, pan 
City AND County oF New York, { °” 

By this public instrument.be it remembered that on 
| Com’rs seal. | this 25th day of April, A. D. one thousand eight 
Joseph B. Nones, a commissioner in and for the State of New York, 
appointed by the Governor of the State of Massachusetts, to take proof 
and at knowledgment of deeds, martgages, letters of attorney, or any 
other instrument to be used or recorded in the said State of Massa- 
parents: and to administer oaths and affirmations, take depositions, 
we., &c., personally appeared George M. Bartholomew, President, and 
Horation N. Otis, Secretary, of the Boston, Hartford and Erie Rail- 
road Company, and Robert H. Berdell, Dudley S. Gregory, and John 
C. Bancroft Davis, Trustees of said Railroad Company, the persons 
described in and who executed the annexed instrument, and acknowl- 
eag ged to me that they several lly executed the same voluntar! ly and 
freely, for the uses and purposes herein stated, as the free act and deed 
of said Company, and the said George M. Bartholomew, anc the said 
Horatio N. Otis, being by me sworn in due form of law on their re- 


q 


. . any, sy) | . “~< y | ? ] «> ‘sy Ds a \ . rs ] 7 
Speculve oatns, say that tnev are | resid lent ang secretary ol sald Rai |. 


y 
road Company as above stated; that the seal attached to tie annexed 
instrument is the proper corporate seal of said Company, and that the 
same and the signatures of said officers and trustees were placed there 
by authority of the Directors of said Company. And I further certify 
that | know the persons who made the said acknowledgment to be the 
identical persons described in and who executed the said annexed 
instrument. 
In testimony whereof I have hereunto subscribed my name and _ affixed 
my official seal, the year, month and day first before written. 
J. B. NoNES, 
Commissioner for the State of Massachusetts 
for the State of New York aforesaid. 


ithe execution of the above mortgage is also acknowledged in the 
1er or the States of Connec- 


ticut and Rhode Island. and as Notary Public of th ie State of New 
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ihe mortgage was ‘‘ ratified and confirmed” by special acts of the 
Legislatures of the States of New York, Massachusetts, Rhode Island 
and Connecticut, at their several sessions A. D. 1866. 


hundred and sixty-six, before me the subscriber 


STATE OF CONNECTICUT. 
OFFICE OF SECRETARY OF STATE. 
Greneral Assembly, May Session, A. D. 1870. 


Resolved by this Assembly: 

The Boston, Hartford and Erie Railroad Company is authorized 
issue its mortgage bonds to an amount not to exceed in all fifteen 
millions of dollars; the principal sum in each bond to be one thousand 
dollars, and to be due January first, nineteen hundred, with interest at 
seven per cent. per annum, and with coupons attached, payable sem1- 
annually on the first days of July and January in each year, and may 
secure the = of the same by a mortgage to three persons, trus- 
tees, of all the franchises and property of said Railroad Company, real, 
personal al mixed, owned by it at the date of the mortgage, or which 
it may hereafter acquire, however said property may .be described, or 
wherever situate or being. 

Said trustees, together with their successors shall be approved by the 
chief Judge or the acting chief Judge of the Supreme Court of Connec- 
ticut, and one of said trustees shall at all times be a resident of this 
State. And the avails of the first bonds issued under this act and 
used in the construction of said road, shall be used to complete the. 
same easterly from Willimantic to the State line of Massachusetts, and 
it shall be the duty of such trustees to see and know that whenever any 
bonds are issued as herein authorized and are used in the construction 
of the road easterly from Willimantic, there shall be at least three 


times the amount set apart to be used in the construction of the road 
of the Company westerly from Waterbury. 
SEC. 2. Said mortgage shall be recorded in the office of the Secre- 


tary of this State, which shall be a sufficient recording of the same. 


Approved July 8th, 1870. 


STATE OF CONNECTICU WF F A 
Othee of secretary of State. 


I hereby certify that the foregoing is a true copy of record in this 
office. 

In testimony whereof, I have hereunto set my hand, and affixed the 

seal of said State, at Hartford, this 8th day of July, A. D. 

[L. S.J 1870. | 

M, P. M. WALLER 


Secretary of State, 
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way on said property herein and hereby leased, and on said rental or 
dividend; 
Provided always, nevertheless, that, if the rent above reserved, 

rt thereof, shall be behind or remain unpaid for thirty (30) days 
and after any day of payment, whenever the same ought to be 
paid as aforesaid, and written demand to per" ious same been made; 
or if default shall be made for the space of y (30). days in any of 
the covenants herein contained to be paid, ane el per bite for the 
benefit of said party of the first part, and written notice to pay, or 
keep, or perform the same has been made, then nd from thenceforth 
it shall be and may be lawful for the said party of the first part, its suc- 
cessors and assigns, into and upon the said eal aceunne and every 
part thereof wholly to re-enter, and remove all persons therefrom with- 
out process of law, and the same to have again, repossess, and enjoy as 
in their first and former estate, anything herein contained ‘to the con- 
trary notwitstanding; and this Indenture, and all the even therein 
contained, may, at the option of said party of. the first part, thereupon 
be declared to be and the same shall thenceforth be fort eited, and shall 
he party of the first: 
1e proportion of rent 
accruing to that time, from the time the party of the first part shall 
hus re-enter upon, repossess and enjoy the said a property 


upon such forfeiture: and al] 
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part to collect the rent due up to the time, and t 


so except so far as any right for damages 
may have accrued or existed by reason of the non-performance of any 
of the covenants of this Indenture: 

And the said party of the second part, for — its successors and 
assigns, does covenant and agree to and with the said party of the first 
part, its successors and assigns, that it, the s “ns ‘abt of the second 
part, its successors and assigns, shall and will yearly and every year 
year during the said term hereby granted, well and truly 
to be paid unto the said party of the first part, its successors or as- 
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signs, in the manner as aforesaid, the said rent herein reserved, on the 
days and in the manner herein limited and prescribed for the pay- 
ment thereof, without any deduction, fraud, or delay, according to the 
true intent and meaning of these presents. 


Second. —The said party of the second part and its successors will 
pay, bear and discharge all taxes, rates charges, assessments, and 
levies, ordinary and extraordinary, of every kind, which may be levied, 
charged, assessed, or pana on all or any part of the demised pro- 
perty and the capital stock of said company, whether the same be im- 
posed by the Federal or State Governments, or by any municipal or 
other authority; and also all taxes or assessments, by wkomsoever 
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is hereby made for the terms and conditions of the same, said 
party of the first part Sosin hereby agree to sell, assign, and transfer, 

. : = - —_ = 1] ar - Or ] 4- weg a on 7 48 ~ ~~ + _ - ~ - 7 > “ae 4 
and does hereby S@li, assign and transfer the same to said party of 
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the second part, With ali tne rignts, grants and privueges there- 
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in contained and made to said party of the first part ; and said 
} yf ; ynari } JER qQOSOll MN ¢ _ ¢ . } “yyy Ts > _ t} ) ss ve oy a 
pa by O the Se€Cconad palt GOCS assume said contract 12) i€ piace ana 
NTs) ‘«} ‘ " . . - v2 Qa r4 c) ’ } Wan tletata 4 } eae sat } fa TOY ‘ 
stead of said party of the first part, and agrees to keep and fulfil all 
things therein contained to be done, kept and performed by said party 
it tha fire sarts gain agcic? 1eN “mhiont 4 h avnaia ] hwtha : " 

ol the nrst part - Salad assignment suviyect to pve avoided Dy the termina- 
tion of this lease for any of the causes set forth herein. 

irst part terminate 
i] { F 12) ¢ H °O ¢? ’ } } ; | Ty 6 + ] , , ; ’ é y >)? 
under said contract on the aay ol LO { , 1t Is agreed 


And whereas said rights of said party of the 
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~ . = ? 7 t myrat Vv ye . 7 +o T | +4 ] ‘ ‘ wry YT : seve. 4) ¥> ef 

OV sald party ot tne first part. tnat. 1I sala party ol cbne secona eannot 
] Mie To = J a Y => o 
nh said New-London North- 


ern Railroad Company on terms satisfactory to said party of the second 


renew said contract, or make a like one wi 
part, within eighteen months from date, it may demand of the 
party of the first part to extend its railway from Norwich to New 
London on the side of said New-London Northern Railroad, under its 
present or any further powers; and said party of the first part agrees 
so to do, and to make as good a way as now exists by the present New- 
London Railroad, and also to procure as good and ample steamboat 
wharfage and buildings therefor at New London and connected with 
said new railway, as said party of the first part now occupies at said 
New London, and to have good title to all the same, and ready for use, 
at the termination of said contract with said New-London Northe 


Railroad Company and then, and in such case, at said eee of 


said contract, said new railroad and steamboat wharf and buildings | 
shall be ‘widnded under this Indenture upon the same term of t time an 
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on the same conditions as the railway and buildings are leased 
aforesaid ; and an additional sum in rent for the same shall be paid, 
equal to ten per cent. on the cost; and said party of the first part may 
issue of its capital stock to cover the expenditure; provided, however, 
that it shall be at the option of the party of the first part by itself to 
renew its lease, or make a new one, with equal rights to the present 
lease, with the New-London Northern Railroad Company, and transfer 
such penowal to said party of the second part, for the term of time this 
lease is to run; and in that case the party of the second part are to pay 
a rent on the same to the party of the first part eqal to ten per cent. on 
what would be the cost of the new railway wharf and buildings, which 

uld ani accommodations like those had under the lease, if the 
party of the first part had been obliged to build them; and for any 
allowance which should be made for any uses the New-London 
Northern Railroad Company shall have reserved under such new lease, 
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the balance shall pelong to the party ol the first part ; and if not 
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enough, tne baiance shall be paid by the sale oi stock as herein pro- 
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vided. When any principal sum due by bond or mortgage-note of 


sald party ol the first part, shail fall due, the party of the first part, 
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| issue and sell such an amount of shares of its capital stock as may 


be necessary to pay the same; and for every share so issued said party 


of the second part shali pay, as additional rent for the demised railroad 
and property, the sum of ten (10) dollars, to wit: five (5) dollars in 


each July and January thereafter, in manner and form as rent is here- 
in reserved to be paid. 

And whereas there are outstanding ninety-four shares of the common 
stock of the company, party of the first part, never surrendered, and 
which, if returned, is entitled to the issue of one hundred and seven- 
teen (117) shares in its stead, on the payment of two thousand three 
hundred (2,50U) dollars, said party of the second part agrees, that, if 
said ninety-four shares are surrendered, and said two thousand three 
undred (2,300) dollars are paid to said party of the second part, to be 
xpended in betterments on the demised property, said party of the 
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first part may issue said one hundred and seventeen (117) shares; and 
hundred and eighty- 


sum ot five 


weed 


it will pay an additional semi-annua 
dollars, on each July and January thereafter, as rent. 

And whereas said party of the first part has: contracts for business 

and other matters and things with sundry railroad and steamboat 


d companies : 
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companies, and with persons an nd corporations, it is 


agreed by and between the parties hereto, that all such contracts are 
arty of the second 


to be, and that they are hereby assumed by sai 
| do, keep and per- 


part, and that the said party of the second part wi 
form all matters and things by said party of the first part to be done, 
kept and performed by such contracts and agreements, and save’ said 
party of the first part from all costs and charges and expenses on 
account of the same; and it is mutually agreed that said party of the 
second part shall have and receive all the payments, benefits, rights, or 
other things to be received or had by said party of the first part under 
or by virtue of any such contract or agreements. 

If this indenture of lease shall become for any cause void or vacated 


« 


nulled, then all contracts herein and hereby agreed to be assigned 
to the party of the second part, and all contracts it may make in re- 
newal, shall revert and become the property of the party of the first 
nd said party of the second part shall, on request, make any 


sfer or assignment as shall be proper and lawful to vest the 


ame in said party of the first part. And when any contracts are made 
the steamboat company herein referred to, they shall be made on 
favorable to said steamboat company than the present 
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proved by the managing agent; and shall, at the close of each month, 
make up his account, and render the same to said managing agent 
and, on request, to either party hereto; and, after the payment of 
monthly dues, shall make proper investment or deposit in bank, t 
credit of a rent fund; and, on the first day of June and of December 
in each year, shall make up his semi-annual account, and statement of 


Py 


receipts and expenditures, and furnish it to the parties hereto; and of 
the balance on the first day of July and January in each ye: 
himself as treasurer, for the use and benefit of said party of the 
part, such sum as shall then be due as rent under this Indenture; 
the balance, if any, he shall pay over to the treasurer of the company, 
party of the second part. An dif, on said first days of June and De- 
cember, said treasurer shall sufficien : 
pay the rent to accrue on the j | 
in writing to the party of the second part, and it 
ficiency to said treasurer before such pay-day shall arrive. 
accounts, bills, and vouchers of said managing agent and 
shall be at all times: open to the examination of any person 
by a vote of the directors of either corporation party hereto. 

In determining the amount of moneys to be held and retained by the 
treasurer, of the receipts and collections by him made, at his monthly 


or other oftener or other settlements, it is agreed that he shall collect 
a 
A 


ind hold: First, all receipts and earnings of the railway and 
property had from its own separate and proper business. Second, its 
proper proportion of all moneys earned and received by or from or 

der any contract now existing, or that may be made with any railroac 
or steamboat company, or other person or corporation. Third, f 
any business in connection with the party of the second part from 
railroad leading from Putnam and Southbridge to Boston. The trea 
urer shall pay over to the party of the second part, and it shall 

titled to have and retain, such percenta: }16 would have re 

business under the memorandum lor a s contract lately agree q bets 

a committee of each company, and the balance of the joint business to 
be divided between the steamboat company and the treasu rer, aS was 
contemplated; and such memorandum shall be annexed hereto te show 
the division to be made. Fourth, all other earnings and receipts to be 
had and held by the treasurer to the semi-annual settlements. 

The proper expenses attending the office of treasurer, such as s 
clerk-hire, &c., together with the proper expenses of eee: = 
organization of the corporation party of the first, and all expenses 
tendant upon any arbitration under this Indenture, is to be paid by 
the party of the second part 

It is mutually agreed, tha at, in case any difference of opinion shall 


é\ 
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arise between the parties hereto, as to the lawful and proper construc- 
tion of this Indenture, or of the duty of either party under the same, 
and either party shall, in writing, state its claim, and the same shall be 
denied, refused, or postponed by the other party, either party may 
anni demand that the matter be submitted at once to arbitration, 
and it shall be done; and thereupon the matter shall be submitted to 
the arbitration and award of Francis H. Dewey and Thomas EK. Graves, 
who shall at once hear the parties and decide the same; and if they do 
not agree, Emory Washburn shall at once be associated with them; and 
the written award of either two of said arbitration in the premises shall 
be final and conclusive. 

And in case either of said persons named as arbitrators shall decease, 


it shall not be practicable to obtain his services, the parties hereto may 


As 


agree upon some person in his stead, who shall have the same power 


2 1] 


and authority; but and if the parties do not and cannot or will not 
agree, then either party may apply to any Judge of the Superior Court 
in Connecticut or in Massachusetts, who, on proper and reasonable no- 
2a to the parties hereto, is re que sted and empowered to appoint an 
itrator in the place and stead of such person or persons as may not 
for any of the causes aforesaid; and thereupon the arbitration 
shall proceed as 1f the above persons should or could serve. 

The parties hereto mutually stipulate, each with the other, that all 
promises and agreements made to or by one party to the other party 
this instrument shall extend to and operate for the benefit of the suc- 
cessors of the party to whom or for whose benefit such agreement or 
promise is made. | 

This Indenture is made subject to the ratification and a pproval of 
the stockholders of said ceomemeen parties hereto, at meetings lawfully 
called for such purpose 

In Witness Whereof, : the said several corporations have, by their 

Presidents, thereto authorized, severally hereto set its 
signature and affixed its corporate seal in attestation 
thereof, this day and year first above written. 
Signed, sealed, and delivered in presence of 
Witnesses to) THomAS E. GRAVEs, 
B. H. & E. § H.C. Rice. | 
Witnesses to } af RICE, 
N. & W. | THomaAS EK. GRAVES. 
Norwich and Worcester Railroud Company, 
By A. F. Smitu, President. 
Boston, Hartford and Krie Railroad Company, 
By JoHN 8S. ELDRIDGE, President. 


or decline to serve, or from absence or other cause unable to do so, or 
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STATE OF CONNECTICUT, 
F oO De 
COUNTY OF NEW LONDON. (| 
| 


> 
‘ 
4 
. 


Norwich, Feb. 9, 186 

Then and there before me, John TIT. Wait, a Notary Public, duly 

commissioned and authorized by the Governor and under the laws of 

the State of Connecticut to take the acknowledgment and proof of 

deeds and other instruments in writing under seal, personally appeared 

the above named Norwich and Worcester Railroad Company, by Alba 

HK, Smith, their President, and acknowledged the foregoing instrument 
| to be their and his free act and deed. 

In witness whereof, I have hereunto set my hand and 

it. 64 affixed my seal of office, at said Norwich, in said County 

of New London, on the day and year above written. 
JOHN T. WAIT, 

Notary Public. 

STATE OF CONNECTICUT, /¢ 

| CouNTy oF NEw Lonpen. § 

Norwich, Feb. 9, 1869. 

; Then and there before me, John T. Wait, a Notary Public, duly 

ae commissioned and authorized by the Governor and under the laws of 

the State of Connecticut, to take the acknowledgment and proof of 


the above named Boston, Hartford and Erie Railroad Company, by 


deeds and other instruments in writing under seal, personally appeared 


acknowledged the foregoing in- 
strument to be their and his free act and deed. 


: | 
4 


r é 
| L. S. | athixed my sea] of ottice, at sald Norwic l, in said County 
of New London, on the day and year above written. 
JOHN T. WaIT, 
Notary Pudblie. 
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(COMMONWEALTH Ol M ASSACHUSETTS.— SUFFOLK, SS, 


I, John Noble, Clerk of the Supreme Judicial Court within and for 


said County of Suffolk, hereby certify that the fo! egolng is a true copy 
yer : ss pa : ; Caer a oe is ae ; ; sas A112. , 5 
of the Bill of Complaint in the suit in Equity of Geurge Ellis e¢ al., v. 
Boston, Hartford and Erie Railroad Company, e¢ al., pending in said 


> 
Court. 


In witness whereof, I have heretoset my hand and affixed 
[L. S. | the seal of said Court this twenty-sixth day of May, 
i A, LD), iSSl, 


| — Y _ . 
JOHN NOBLE. 
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COPY. 
COMMONWEALTH OF MASSACHUSETTS.—SUFFOLK, S88. 


SUPREME JUDICIAL COURT. 


IN EQUITY. 


GEORGE ELLIS AND OTHERS, | 
against 
THE Boston, HARTFORD AND ERIE 


RAILROAD COMPANY, AND OTHERS. 


> eaReTErEEetaeencnnnoensteenninenene 


And now on this first day of March, A. D. 1871, it appearing to the 
Court that the Boston,. Hartford and Erie Railroad Company, one of 
the defendants in this cause, has been duly served with process and 
has appeared thereon, that the time for filing its answer to the bill of 
complaint has long elapsed, and that no answer has been filed on its 
behalf in said cause, on motion of Brooks and Ball, solicitors for com- 
plainants, it is ordered that the bill of complaint as against the said 
defendant. The Boston, Hartford and Erie Railroad Company be 


taken as confessed. 
COMMONWEALTH OF MASSACHUSETTS.—SUFFOLK, 8s. 


I, John Noble, Clerk of the Supreme Judicial Court within and for 
said County of Suffolk, hereby certify that the within is a true copy 
of the order taking the bill pro confesso, as against the Boston, Hart- 
ford and Erie Railroad Company in the suit in Equity of George Ellis 
et al. v. Boston, Hartford and Erie Railroad Company, e¢ al., pending 
in said court. 

In witness whereof I have hereto set my hand and 
L. S. | affixed the seal of said court this twenty-sixth 
day of May, A. D. 1881. . 
JOHN NOBLE, 
Clerk. 
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41 
COPY. 


SUPREME JUDICIAL COURT.—SUFFOLK, ss. 


GEORGE ELLIs ef als, in. Equity, 


PRs ee Se 


Us. 
THE Boston, HARTFORD AND ERIE 


RAILROAD COMPANY. @é als. 


DECREE APPOINTING RECEIVERS, &c. 


This cause came on to be heard on the application of the complain- 
ants for the appointment of Receivers of all and singular the property 
of the Boston, Hartford & Erie Railroad Company, Brooks & Ball ap- 
pearing as counsel for the complainants and sundry other bondholders, 
J. G. Abbott, Esq., appearing as counsel for said company, Henry W. 
Paine, Esq., appearing as counsel for John S. Eldridge, John P. Healy, 
EKsq., appearing as counsel for Thomas Talbot and Moses Kimbail, 
and being fully heard and the Attorney General of the Commonwealth 
being present at the hearing and interposing no objection to the follow- 
ing decree, and it appearing to the Court that it is necessary for the 
care and preservation of the property of said Company that the said 
property be placed in the hands of Receivers subject to the further 
orders of the Court from time to time as occasion may render necessary 
or proper. | 

It is now on this second day of August, A. D. eighteen hundred and 
seventy, ordered, adjudged and decreed by the Court with the consent 
of all the parties above named and heard before the Court as aforesaid, 
that James W. Converse, Otis Norcross and Thomas W. Pierce, all of 
Boston in said County of Suffolk, and George Talbot Olyphant of the 
City, County and State of New York, and George M. Bartholomew of 
Hartford in the State of Connecticut, be and they hereby are appointed 
Receivers in this cause, with full power and authority to enter upon 
and take possession of all and singular the railways of said Boston, 
Hartford & Erie Railroad Company, together with all of its lands, 
tracks, lines, rails, bridges, ways, depots, stations, water tanks, shops, 
buildings, piers, wharves, locomotives, cars, erections, fences, fixtures, 
privileges, franchises, ight, leases, charters, leasehold estates, lease- 
hold rights, and property, and all and singular all other property, real 
and personal, corporeal and incorporeal, of the said Boston, Hartford 
& Erie Railroad Company and the earnings and income thereof and 
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therefrom, including all the moneys, credits, choses in action, evidences 
of debt, books, deeds, leases, contracts, papers and vouchers of said 
Boston, Hartford & Erie Railroad Company by whatsoever name the 
same may be known or designated, and the same to demand, collect 
and receive by suit or otherwise, and with said moneys and other 
moneys which shall be received by said Receivers in their said capacity, 
of said Boston, 


+ 


said Receivers in the exercise of the corporate rights 
Hartford & Erie Railroad Company shall maintain and keep in repair 
the said railroads and operate and carry on the same, or such part thereof 
as may be practicable and for the interest of all parties concerned and 


receive the income from and earnings thereof. 


And to this end, the officers, agents and employees of said Boston, 
Hartford & Erie Railroad Company having the custody, possession, 


care or control of said property so to be taken possession of by said Re- 


ceivers or of any part thereof, are hereby ordered and required forth- 
with upon the request of said Receivers to surrender, give up and de- 
liver the same to said Receivers, their agents and employees, and the 
legal possession and control of all said property shall vest immediately 
in said Receivers. } 

And said Receivers are empowered to retain and employ such lega! 
counsel and attorneys, agents, servants, laborers, accountants, clerks 
and assistants as they may deem necessary in the performance of their 
duties as such Receivers, and to these ends and for these purposes to 
appropriate, apply and use the moneys aforesaid together with the cur- 
rent earnings of said railroads and the income of and from said proper- 
ty so far as the same shall be necessary, and to enter into contracts for 
obtaining supplies to operate said railroads and for sustaining, keeping 
or putting the same, and the equipment thereof in proper repair and 
condition, and to rebuild or repair bridges, buildings or structures, and 
put up turn tables and other structures necessary and proper for the 
advantageous and economical working of said railroads and the trans- 
action of their business. 

That said Raceivers be authorized to settle, adjust and satisfy all legal 
and just claims for damages or injuries to persons or property that may 
be claimed against them incurred while such Receivers, and they are 
hereby authorized to pay the same from moneys in their hands as such 
Receivers. 

That they enter at once upon and take and retain possession of the 
oilices of. said Company, and of all the property, deeds, leases, con- 
tracts, books, papers and vouchers of which they are hereby appointed 
Receivers. | 

That said Receivers acting in good faith under this order without 
negligence and in the exercise of reasonable and ordinary prudence and 
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care shall not be answerable out of their own estates or property for 
any breach of any contract which may be entered into by them as 
such Receivers in the execution of the powers herein vested in them, 
or for any injury to the person or property of third persons by acci- 
dent in the prosecution of the business, or by the negligence of others 
employed by said Receivers, and in regard to all such breaches of con- 
] 


tract and damages to persons ana property of third persons, and tor 


the just protection of said Receivers generally, and their indemnity 
vgainst all their liabilities and contracts as such Receivers, the moneys 
waieh may be in the hands of said Receivers, together with the pro- 
ceeds or product of the business to be carried on as aforesaid, shall be 
held ‘to be applied as may be ordered or approved by the Court. 

[t is also further ordered that said Receivers shall without unneces- 
sary delay upon entering upon their duties as such, make an inventory 
in detail of property which shall come into their hands as such Re- 
ceivers with an apt description or designation of the same, also of all 
choses in action and evidences ‘of debt due or owing to said Company 
from third persons, and of all moneys on hand at the time of so taking 
possession by them, said Receivers, and file said inventory in this cause 
in the office of the Clerk of this Court within ninety days from the 


| 


date of this order duly verified under oath by them. 

They shall also keep in systematic order, full, true and accurate 
accounts of all their receipts ne ibuelacan including all re- 
ceipts and disbursements made by their employees or agents, and 
they shall, within thirty days aiter the close of each month during the 
continuance of this trust, and oftener, if required by the Court, file in 
the office of the Clerk of this Court, duly verified under oath as afore- 
said, a statement for such month of their aggregate receipts; and dis- 
bursements during that month, including the receipts and disburse- 
ments of their employees or agents, and a like statement of all liabili- 
ties incurred by them during the same period which shall remain un- 
satisfied, and also of all liabilities incurred by them during the time of 
the trust remaining unpaid, and such other accounts and statements 
as may be necessary to a clear understanding of the condition and ad- 
ministration of the trust in their hands during the period covered by 
such — and a discrimination shall be made by said Receivers in 


Xd 


said statements or reports between receipts arising from their prosecu- 


tion of th e business and those from other sources. 

Said Receivers are also hereby authorized, at their discretion, to dis- 
eres from service any agent or employee of said Company other than 
the President, Directors, 'reasurer, Assistant Treasurer, Secretary or 
Clerk of said Company, and from time to time to fill the vacancy as 


occasion may require. 


44 


And said Receivers are hereby authorized to pay and discharge out 
of any moneys which shall be in. their hands as such Receivers any 
sums due from said Boston, Hartford & Erie Railroad Company for 
labor performed after the first day of June last in operating its road or 
supplies or materials furnished the said Company after that day for 
operating its road including all salaries due or payable by said Company 
to its officers for services performed by them for said Company since 
said first day of June and also such sums not exceeding three thousand 
dollars as shall be necessary to obtain possession of any books or papers 
of said Company. 

And it is hereby further ordered that said Receivers shall be at liber- 
ty to pay from time to time as the same shall become payable if they 
shall think it expedient and proper so to do any and all sums for Insur- 
ance on the property and all sums hereafter incurred in prosecuting or 
defending suits by or against said Company or by or against said Re- 
ceivers or by or against the persons claiming to be Trustees under the 
mortgage made by said Company to Robert H. Berdell, Dudley S. 
Gregory and J. C. B. Davis, also any and all sums which it may be 
necessary to pay to preserve or protect any leasehold interests or lease- 
hold rights or other rights or any property, easements or rights of way 
of said Boston, Hartford & Erie Railroad Company including any and 
all taxes and legal assessments and aiso including any and all sums now 
due or payable or hereafter due or payable by the Boston, Hartford & 
Erie Railroad Company under the Indenture of lease made between the 
Norwich & Worcester Railroad Company and said Boston, Hartford & 
Erie Railroad Company dated on the ninth day of February, A. D. 
eighteen hundred and sixty nine, a copy of which is annexed to the 
Bill of Complaint in this cause. | 

And said Receivers may borrow for the purpose of preserving the 
rights of said Boston, Hartford & Erie Railroad Company under said 
last mentioned lease and for the other purposes aforesaid not exceeding 
one hundred thousand dollars at such rate of interest as the said Re- 
celvers may deem proper and in order to secure the repayment with 
interest of all sums so barrowed by them may mortgage or pledge the 
earnings of said Railroads and the income from the property of said 
Company and the said last mentioned lease itself, and the moneys so 
borrowed by said Receivers shall be held to be the Receivers’ indebted- 
ness in their official capacity as Receivers, and as such shall constitute 
a first and paramount lien over all other liens and incumbrances on 
said earnings, income and lease and as such be first paid. 

And it is further ordered that the injunction heretofore issued in 
this cause be and the same is hereby continued until the further order 
of the Court, and it is also ordered that the defendants and each of 


Bel NR hed IF RE Rs Og BS 


them, their officers, agents, employees, servants, counsellors and attor- 
neys be further restrained and enjoined from interfering In any manner 
with any of the property, books, papers and vouchers aforesaid except 
to deliver and surrender the same into the hands of said Receivers. 

And it being requested by all parties that said Reeeivers should not 
be required to give bond in any greater sum it is further ordered that 
each of said Receivers within twenty days from the date hereof give his 
several bond in the penal sum of twenty-five thousand dollars, to the 
Clerk of this Court as obligee and his successors in gaid office, with two 
sureties to the satisfaction of said Clerk or the assistant Clerk of this 
Court; said bond to be for the benefit of all seinen ons concerned and to be 
conditioned for the faithful performance by such Receiver of his duties 
as such. 

jut nothing herein contained shall be construed to preclude the 
officers and stockholders of said Boston, Hartford & Erie Railroad 
Company from free access to and use of the stock books, transfer books 
and certificate books of said Company and the Records of the stock- 
holders and Directors of said Company or preclude said officers or 
stockholders or the persons claiming to be ‘Trustees under the mortgage 
so made to Robert H. Berdell, Dudley 8S. Gregory and J. C. Bancroft 


Davis from free access to and examination of all the account books and 


other books, papers and vouchers of said OC nny at reasonable times 


| 


or pret lude ie proper officers of said Cor mpany from rec ording trans- 
fers of stock or issuing new certificates in proper cases, which they, 
, make and issue accordingly, 
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papers and vouchers, except such as are ordinarily uscd on the line o 
the road and at stations, shall until otherwise ordered by the Court be 
kept at the principal offices of said Receivers in Boston. 

And said Receivers shall also pay out of any moneys which may be in 
their hands as such Receivers such sum not exceeding eight hundred 
dollars per month as in their judgment may be necessary or proper to 
keep up the corporate Ol ‘ganization and existence of sald Boston, Hart- 
ford & Erie Railroad Company and to pay the salaries of the necessary 
officers of the Corporation for that purpose and the rent of the nece SSary 
offices therefor. 

And any or all of said Receivers may be removed at any time by this 
Court and whenever a vacancy shall occur from any cause in the Re- 
ceivership the same may be filled by the Court and until so filled the 
remaining Receivers shall have and exercise all the powers which are 
‘ein conferred upon all of the Receivers. 

And it is further ordered that a certified copy of this decree be pub- 
lished once in each of three successive weeks in some newspaper printed 
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: in each of the following cities, to wit, Boston, New York, Providence 


QQ 


and Hartford, the first publication to be made as soon as may be. 


And either party may apply from time to time to this Court for 


further orders, directions or instructions as occasion may require, 


said County of Suffolk, hereby certify that the foregoing is a true copy 


: } — ' ee eo a — | 1791 : . > At ' . 
of the Decree appointing meceivers in the suit in equity of George 


In witness whereof | have hereto set mv hand and 
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Rallroad Company to Robert H. Berdell, Dudley 8S. Gregory and John 


. Baneroft Davis, dated on the nineteenth day of March, A. D. 
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ment, and all expense O1 agents, clerks, omicers, employe S and labo 


ers and all claims for damages against said trustees or their succes- 
sors in office, and to the payment for insurance and taxes on the pro- 
perty and all items usually distribt ited to transportation expenses in 
railroad accounts, and tosuch increase and improvements of said roads, 
buildings, machinery and equipments, as the business shall in their 
judgment require, and to the payment of any and all claims, if any, 
necessary to secure and assure to them the estate and franchises con- 
veyed by said first mentioned mortgage and to their own compensa tion 
and to the employment of competent legal advisers in their discretion, 
and to any and all other charges that are or should be allowed “a 7 
Court of Equity in a case of a Receiver as_ settled we established in 
the case of the Receivership of the New York and Erie Railroad. 

And said Trustees or their successors in office, shall keep full an 
accurate accounts of all sums received or paid out by them, which 
shall at all reasonable times be open to the inspection of said Boston, 
Hartford & Erie Riilroad Company and of the holders of bonds secur- 


} 
i 


i 
. 


ed by said first mentioned mortgage, and said trustees or their succes- 
sors shall, at least once’a year, publish abstracts thereof for the use of 
the holders of said bonds. 

And said Trustees or the'r successors in office, upon taking posses- 
sion as aforesaid, shall file in the office of the Secretaries of State, of 
the States of menntanethe, Rhode Island, Socmenibeed and New 
York, a written notice, acknowledged before a Notary Public, that they 
said mortgaged property, franchises and 


> 


have taken possession 0 
estate for default in the payment of the interest on said bonds and 
with their purpose to foreclose said first mentioned mortgage for said 
d: fault | ) 

And if default in the performance of the condition of that mortgage 
shall continue for yo space of eighteen months after such notice shall 
be filed, the whole of the mortgaged premises and franchises conveyed 
by that mortgage shall vest absolutely and in fee in said trustees and 
their successors in office without further assurance and without further 
process of law, and all rig rht or equity of redemption of said Boston, 
Hartford & Erie Railroad Company therein shall be forever barred and 
foreclosed; but if the whole of the principal and interest of said bonds 
in arrear with interest thereon when the same may by law be demand- 
ed and the lawful claims, disbursements and liabilities of said trustees 
and their successors in said office which may be made or incurred on 
account of their trust, and all the certificates of indebtedness aforesaid 
and a proper compensation to the trustees and their successors fur 
services shall be paid and satisfied within said period of eighteen 
months after said notice shall have been filed, either by said Boston, 
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Hartford N Erie Railroad ¢ OmMmpany oO! out of the net earnings ol tine 
property 1n the possess1on Of the trustees or their successors, then said 
trustees and their successors shall render to said B Hartford 4 
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mrie Railroad ( OmMmpany POSsst Ssion OL sald mort raced propert' , 1ran- 
nl Zs tae c> ‘ } P 4 1} - , anasts: ’ ‘ > X 7 L, ’ = . ‘ } 
( hise 1s and estate and of all the additions made by tLnem tnereto, and 
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Boston, Hat tiord WwW mKrie hualliroad (4 OmMmpany shall thereupon be- 
come entitled to the session thereof withon further agsi nee. hnt 
‘ o € J CU tO LLC DOSSeSSI n thereolt witnout turtner assurance, out 
still subject to said first mentioned mortgage so far as the bonds 
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secured thereby then remain unpaid. 
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li take the property, estate 


, But said Trustees and their successors sha 
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by said receivers by said instrument dated January 20th. A. D. 


871, and also subject to said contract between said receivers and said 


cr 


Munson, which contract is hereby declared valid and binding upon said 
trustees as trustees but not personally, and which lien, pledge and mort- 
gage are hereby declared to be in full force and a paramount lien 
as set forth in said Decree of this Court, passed December 23rd, 1870. 
) hat in case upon the coming in of the report of 


o 


the Master in this cause hereinafter ordered it shall appear to the 


Court expedient that a foreclosure of said mortgage shall take place by 
sale of the mortgaged property or otherwise within said period of 
eighteen months in such manner as this Court shall order, nothing in 
this decree contained shall be construed to preclude any party to this 
cause from making application for such other and earlier foreclosure 
of said mortgage or this Court from passing the proper orders and de- 
crees therefo 
And until the full payment and satisfaction or securing of all sums 
of money. advanced or borrowed by said receivers, as aforesaid and of 
all debts, liabilities and damages incurred by them as aforesaid and of 
all costs, expenses, counsel fees and compensation as above provided the 


said receivers shall retain and keep absolute possession of all the pro- 
perty of said Boston, Hartford & Erie Railroad Company heretofore 
passed into their possession under the order of this Court appointing 
them Receivers, and the same shall be continued in their hands and 
possession and under their management and control as such Receivers. 

And said Trustees and their successors shall make a report under 
oath to this Court as often as once in every six months of their receipts 
and expenditures as such trustees. 

And Horace H. Coolidge, as Master in Chancery of this Court, is 
hereby appointed to ascertain and report to this Court all sums of 
money which are to be paid by said Trustees to said Receivers, includ 
ing all sums of money which said Receivers have theretofore advanced 
or borrowed under the order of the Court, including what they have 


50 


borrowed of Elisha S. Converse (not theretofore repaid) with interest 
thereon and all debts, liabilities and damages as far as the same can be 
now fixed and ascertained, which have been incurred by said Receivers, 
(except as aforesaid) and a proper compensation to the Receivers for 
their services and also all expenses, costs and counsel fees, which have 
been incurred in the prosecution of this suit by the several parties 
thereto, to be allowed to said parties, and also as nearly, as may be to 
ascertain and report the amount of liabilities contingent and unliquid- 
ated incurred by said Receivers.for which they are in any way liable; 
to be secured as hereinbefore ordered and the form, manner and 
amount and sufficiency of such security. And said Master is further 
ordered to report to this Court the results of the operation of the rail- 
road in the possession of said Receivers during the time the same has 
been in their possession and the amount of the receipts and expenditures 
of said Receivers during said period and the condition of the property 
in their possession. | 

And said Receivers are continued in office until the further order of 
this Court. | 

And either party may apply to the Court for further order or direc- 
tion as occasion may require. 

By the Court, 
(Signed,) Gro. C. WILDE, 
Clerk. 
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COMMONWEALTH OF MASSACHUSETTS, SUFFOLK, ss. : 


I, John Noble, Clerk of the Supreme Judicial Court within and for 
said County of Suffolk, hereby certify that the foregoing is a true copy 
of the Decree for Foreclosure in the suit in Equity of George Ellis e¢ 
als, v. Boston, Hartford and Erie Railroad Co. eé als, pending in 
said Court. | 

In witness whereof I have hereto set my hand and 
iL. 8. | affixed the seal of said Court this twenty-sixth day 
of May, A. D. 1881. . 
JOHN NOBLE, 
Clerk. 
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AGREED FACTS. 


tha ahove entitled cause the following facta are acreed. vis 
tne above entitied cause the Iollow Ing facts are agreec ’ ViZ. 


: s named in the original bill filed in said cause, 
yer who has been made a party plaintiff therein are 
severally the owners of the bonds set forth in said bill and in the peti- 
tion of said Ayer, and of the unpaid and overdue interest warrants 


| 


upon said bonds as therein set forth. 
1 and Erie Railroad Company is a cor- 
poration created and doing business in this Commonwealth as set forth 


¢ 5) oe ae S = ‘ ’ a a 
2. That the Boston, Hartfor 


- in said bill. 
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3. That on or about the 19th day of March, 1866, said corporation 
executed and delivered the mortgage of that date to Robert H. Berdell, 
Dudley S. Gregory and John C. Bancroft Davis, Trustees, set forth in 


, 


said bill, and a copy whereof is thereto annexed to secure the bonds 


therein named to be issued by said corporation. 
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4, That said mortgage has been ratified and confirmed by the Legis- 
isetts by Act of April 12, 1866, Chapter 142, and by 


lature of Massacht 
special acts of the Legislature of the several states of New York, 


’ : e a T> = } ] 2 ’ ] + ~ 
Connecticut and Rhode Island, and has been duly recorded. 
= r VY} ~ + ‘ + * oa ” ] “~~ ¥ —_ ‘ *> Bs " + 7 vy : . ] ry ; tie 4 
5. That. thereafterwards said corporation issued all of the twenty 
thousand bonds named in said mortgage, e: cept one, and that the same 
} 1] a ai ey ee —s 1 hw hana fida he sya thoran 
are now wWhouy or in great part owned vy vona fide holders thereof. 
a 6. That said corporation made defauit In the payment of the interest 
x ; 


warrants upon a large amount of said mortgage bonds which fell due 


yas } ‘ $ a . } . . os ' t i> ‘4 ‘é i] es “s <> SZ 
January 1, 1870, July 1, 1870, and January 1, 1871, and that the same 


a rT 7 or ] 7 —— vr. es os + i facia gale Dees eS or - 
fe [hat on the 27th day oi reoruary, Loo/, sald Berdell by an in- 
. . ° Fa } j os , Ss a . nese } : t hati ae : a 7 
strument in writing or that date by him slgnea ana delivered to said 
ie ry , % ' . | ' Ts Te ° an hi ‘ ] ware’ a. ° . faye’ . la >. “OE . yy ry < 4 
(xregol \ and Day iS, resignea nis piace as trustee undel said mo! bgage, 
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and thereafterwards on the 28th day of October, 156%, the said Gregory 


Ses eae 


and Davis, the remaining trustees, by an indenture under seal of that 
date between said Gregory and Davis of the first part, and John 8. 
Eldridge and said Gregory and Davis of the second part, appointed 
said Eldridge a trustee under said mortgage in place of said Berdell, 
and conveyed to said parties of the second part, all the property and 
estate which were by said mortgage conveyed to the trustees there- 
in named, upon the same trusts and conditions, and for the same pur- 
poses and uses as in said mortgage set forth; and that said Kl 
became a party to said indenture, and accepted the trusts therein 

created ; and that the copies of said wiitten resignation of said 
‘dell, and of the said indenture of October 28th, 1867, annexed to the 
answer of Thomas Talbot and Moses Kimball in this cause are true and 

sorrect, and that said resignation and indenture were recorded in the 
ometps of Suffolk, Norfolk and Worcester in this Commonwealth, 
and in the office of the Secretary of State, of the States of Rhode Island 
and Connecticut, as shown by said copy annexed to said answer. 


8. That on or about December 1, 1868, said Gregory and Davis by 
an instrument in writing, under their hand and seal of that date, de- 
livered to said Eldridge, resigned their places as trustees under said 
mortgage, and conveyed to said Eldridge as sole remaining trustee, all 
their right, title and interest in and to the mortgaged premises, and 
that said Eldridge on or about August 16, 1869, by an indenture un- 
ler seal of that date, between said Eldridge of the first part, and said 
Kldridge and Mark Healey, and Henry N. Farwell of the second part, 
appointed said Healey and Farwell to be trustees in place of said 
Gregory and Davis, and conveyed to said parties of the second part, all 
the property and estate which were by said mortgage originally con- 
veyed to said Berdell, Gregory and Davis, and upon the same trusts 
and conditions, and for the same uses and purposes in said mortgag 
set forth ; and that said Healey and Farwell became parties to said na 
qaencvure, and accepted sald trusts: and that the copies of sald written 
resignation of said Gregory and Davis, ; 
16, 1869, annexed to said answer of sai 
and correct. 


und of said indenture of August 
} 
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Talbot and Kimball are true 


ry’ : we SENG PS ee $2 own = , ; ; 
9. That on or about March 16, 1870, said Healey and Farwell by an 

yr at 5 _ ea . ' . 
instrument in writing of that date, under their hand and seal resigned 
their places a 
Kidridge as so 


trustees under said mortgage, and conveyed to said 
r the same, all the right, 
title and interest in and to the mortgaged premises, and that said 
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le remaining trustee unde 


Eldridge as such sole remaining trustee, by an indenturé under seal of 
that date between himself as party of the first part, and Thomas Tal- 
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On the foregoing 
Sidney Dillon be, and he hereby is, admitted a party defendant in said 
suit, according to the prayer o! 

By the order of HoRAcE GRAY, Jr., 


And now, upon the fil 


aint 
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party Defendant to said suit. 


SIDNEY 


COURT, SU 


petition it 18 ordere 
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plaintiff to said bill, and he prays this Honorable Court to be made a 


DILLON, 
By 8S. BARTLETT, his Aft’y. 
AS A 


SIDNEY DILLON 


FFOLK, SS, 


in Boston, August 2, 1870. 
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d and decreed that the said 


his petition. , 
Esq., one of the Justices of said 


GEO. C. WILDE, Cleré&. 
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ORDER ON THE FOREGOING. | 


AT CHAMBERS IN BosTON, 
August 2, 1870. | 
é : And now it is ordered and decreed that the above amendment be and 
the same is hereby allowed. 
By the order of HorAcE GRAY, Jr., Esq., one of the Justices of 
sald court. 
GEO. C. WILDE, Clerk. 


BOND OF JAMES W. CONVERSE. 


| 


. GEORGE ELLIS, er au., IN EQUITY, vs. BOSTON, HARTFORD AND ERIE 
RAILROAD COMPANY, er ALs. 


KNOW ALL MEN BY THESE PRESENTS, That we, James W. Converse 

of boston in the County of Suffolk and Commonwealth of Massachu- 

ha setts, as principal, and George Everett of Dedham in the County of 
Norfolk, and Matthew Bolles of said Boston, as sureties are holders and 


stand firmly bound and obliged unto George C. Wilde of said Boston 


} " 
’ 


Clerk of the Supreme Judicial Court of Massachusetts in and for the 
County of Suffolk—in the full and ju3t sum of twenty-five thousand 
dollars to be paid unto the said George C. Wilde, Clerk as aforesaid and 
his successors in said office or assigns; to which payment well and 


wiix: +c he ade ra bind nraalwa aAnr hairg rwoentarse and sdminis 
truiyv to be made we Dind ourselves, our heirs, executors, and adminis- 


cs. trators, firmly by these presents. 

Sealed with our seals. Dated the second day of August in the year 

of our Lord one thousand eight hundred and seventy. 
The condition of this Obligation is such, that whereas in and by a 
Decree of the Supreme Judicial Court of Massachusetts held at Boston 
within and for the County of Suffolk on this second day of August 
; made in the suit of George Ellis e¢ al., vs. The Boston, Hartford and 
¥ Erie Railroad Company ef als. pending in said court James W. Con- 
verse, Otis Norcross and Thomas W. Pierce all of said Boston and 
George Talbot Olyphant of the said County and State of New York 
and George M. Bartholomew of Ha lin the State of Connecticut, 


1] ] ae 


were appointed receivers of all and singular the property 01 the B mn, 
Hurtford and Erie Railroad Company with the powers, authorities and 


duties in said Decree set forth; and Whereas in and by said Decree 
it is ordered that each of said receivers within twenty days from said 
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‘mly bound and obliged unto George C. Wilde of said Boston, Clerk 
of the Supreme Judicial Court of Massachusetts in and for the County 
in the full and just sum of twenty-five thousand dollars to 


the said George C. Wilde, clerk as aforesaid, and his suc- 
i 


fe 


of Suffolk, 
be paid unto t 
CessoOrs 1N Sala ’ assigns to which payment well ana tru y tO De 
made we bind ourselves, our heirs, executors and administrators firmly 
by these presznts. 
ith our seals. Dated t 
aft = : ] ee dq aiaht } 
ol our Lord, one thousand eignt 
The condition of this obligation is such, that whereas, in and by a 
= a ‘ , = . | | — @ . sna ‘ , ‘ \ 
decree of the Supreme Judicial Court of Massachusetts, held at Boston 
‘within and for ‘the county of Suffolk, on this second day of August, 
made in the suit of George Ellis ef al.,.vs. The Boston, Hartford and: 
Erie Rvilroad Company, ef als. pending in said court, James W. Con- 
verse, Otis Norcross, and Thomas W. Pierce e, all of said Boston, and 
George Talbot Olyphant of the City, County and State of New York, 
e } i : ce ° 
and said George M. Bartholomew of Hartford, in the State of Connecti- 


cut, were appointed receivers of all and singular the property of the 


YS 


Sealed w second day of August, in. the year 


] 
' 
4 


% : | 
eepere red and seventy. 


Boston, Hartford and Erie Railroad Company, with the powers, 
authorities and duties in said decree set forth; and whereas in and by 
said decree it is ordered that each of said receivers within twenty days 
from said date of said decree give his several bond in the penal sum of 
twenty-five thousand doilars to the Clerk of said Court as obligee, 
and his successors in said office with two sureties to the satisfaction of 
said clerk or the assistant clerk of said court, said bond to be for the bene- 
fit of all persons concerned, and to be conditioned for the faithful per- 
formance by such receiver of his duties as such. | 
Now, therefore, if the above bounden George M. Bartholomew shall 
well and faithfully perform each and all his duties as receiver as afore- 
said, then this obligation shall be void, otherwise of full force and effect. 
In presence of 
HENRY LUuNT, to G. M. B. 
GEORGE R. Fow er, to A. C. M. & H. E. | 
GEORGE M. BARTHOLOMEW, [L. S. ] 
A. ©. MUNSON, [L §.] 
HENRY EDGERTON, [L. S. ] 
SUFFOLK, ss., Boston, AuGustT 4, 1870 
The within bond is approved. 3 
GEORGE W. NICHOLS, 
Asst. Clerk of the Supreme Judicial Court. 
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DECREE AUTHORIZING MAJORITY OF RECEIVERS TO 
BORROW MONEY TO PRESERVE N. & W. LEASE. 
SUPREME JUDICAL COURT, 
AT CHAMBERS IN Boston. August 4, A. D. 1870. 
GEORGE ELLIS et at. vs. BOSTON, HARTFORD AND ERIE RAILROAD 

* | COMPANY, et ats., IN EQUITY, 

[t being made to appear to the Court that Otis Norcross and George 
Talbot Olyphant, appointed a3 rec2iver3 in said case, in and by the 
decree of this Court, made on the second day of August, current, are 

: now without the Commonwealth of Massachusetts, and have not been 

| qualified as yet to act as such receivers, and it also appearing that 
James W. Converse, Thomas W. Pierce, and George M. Bartholomew 
have been qualified to act as such receivers, and it also appearing that 
immediate action stould be taken by said receivers in borrowing 
money for the purpose of preserving the rights of said Boston, Hart- 
ford and Erie Railroad Company, under the indenture of lease made 
between the Norwich and Worcester Railroad) Company, and said 
Boston, Hartford and Erie Railroad Company, dated on the ninth day 
of February, A. D. 1869, a copy of which is annexed to the bill of com- 

. plaint in said case : 

} Now it is hereby ordered and decreed by the court, that said Con- 
Kasei Pierce and Bartholomew shall have the power, without the con- 
currence of the other two receivers, to borrow mcncy for the age 
in said, and to secure the payment of the same, as provided in said 
decree. 

LORACE GI JR, Justice. 
On the foregoing is the following endorsement. 
We hereby assent to the within decree 
J. P. HEALEY, Atl’y for Messrs. Talbot & Kimball. 
H. W. PAINE, Att’y for J. S. Hidridge. 
BROOKS & BALL, Aftorneys for Leceivers. 
DECREE AUTHORIZING MAJORITY OF RECEIVERS TO 
a4 ACT IN CERTAIN CASES. 
SUPREME JUDICIAL COURT, SUFFOLK, SS. 
August 6, 1870 
| GEORGE ELLIS er au., IN EQUITY, vs.) THE BOSTON, HARTFORD AND 
ERIE RAILROAD COMPANY, ET ALs. 
And now, on this sixth day of August, A. D. 1870, it being made to 
appear to the aaah that on account of the large number of receivers 


G2 


appointed by the Court in its decree in this cause, dated August sec- 


ond, A. D. 1870, and on account of the residence of some of them in 
other States, it wil be impracticable for them to perform their duties 
as receivers, without delays, inconvenient and injurious to the inter- 
ests of said trust, if they are all required to act in matters of detail in 
executing said trust: It is therefore ordered, adjudged and decreed, ons 
that a majority of said receivers shall have power to take possession of 
all the property, books, leases, documents, vouchers and other papers 
of said corporation, make the requisite inventory thereof, and to take 
care of, preserve and manage said property, and operate said railroad, 


and to this extent administer said trust: and such acts of such ma- 


jority shall have the same force and ettect as if. done DY all said re- 


er at ea ae : | = 
HORACE GRAY, JR.. Justice. 
Filed with the preceding is a copy of the same on which are the 
following indorsements : 
aan os or ~- - . » a " ‘ . 4 7 + ‘ 
ine within daecreels assented to. 
aes 3 
BROOKS & BALL, 
if . — ae ee 7 iveion } i “ta 
ALLOTHREYS JO) 6 OMmPLALINAaANTS. 


rT*} Law ] YAA 18 acread 
The above decree 1s agreed to. 


H. W. PAINE. for 
J. S. ELDRIDGE. 
and MOSES KIMBALL, 7’rs. 


» filed with this decree. 
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BOND OF GEORGE TALBOT OLY PHANT., 


GEORGE ELLIS, er au., IN EQUITY, vs. BOSTON, HARTFORD AND ERIE 


Know ALL MEN BY THESE PRESENTS, That, we, George Talbot ba 
Olyphant of the city, county and State of New York as principal, and 
Elisha 8. Converse of Malden, and James W. Converse of boston, 
both in Massachusetts, a3 sureties, are holden and stand firmly bound 
and obliged unto George C. Wilde of Boston, in the county of Suffolk 
and Commonwealth of Massachusetts, Clerk of the Supreme Judicial 
Court of Massachus3tts, in and for the said county of Suffolk, in the 
full and just sum of twenty-five thousand dollars to be paid unto the 
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PETITION THAT J. GRAHAME GARDINER BE APPOINTED 
A RECEIVER IN PLACE OF OTIS NORCROSS. 


SUPREME JUDICIAL COURT, SUFFOLK, 8s. 
Filed September 26, 1870. 


To the Honorable the Justices of the Supreme Judicial Court in and 
for the County of Su fiolk . | 


Respectfully represent unto your Honors, George Ellis, Matthew 
Bolles, and Michael 8S. Bolles, the plaintiffs in said case, that Otis 
Norcross, who was appointed one of the receivers of all the property, 
funds, and effects of the said Boston, Hartford and Erie Railroad Com- 
pany, in and by the decree of said Court, made on the fourth day of 
August, in the year eighteen hundred and seventy, has neglected to 
accept said trust, and there is now a vacancy in said receivership to be 
filled by said Court. 

Wherefore said plaintiffs pray that said decree may be amended by 
striking out of the same the name of said Otis Norcross, and inserting 
therein, in its place and stead, the name of J. Grahame Gardiner of 
New York City, as receiver, conjointly with said James W. Converse, 
George Talbot Olyphant, Thomas W. Peirce, and George M. Bartholo- 
mew, of all the property, funds and effects of said Corporation with 
the same powers and duties, and subject to the same provisions and 
restrictions as if he, the said Gardiner, had been appointed receiver in 
and by said decree. 

GEORGE ELLIS. 
MATTHEW BOLLES. 
MICHAEL 8. BOLLES. 


STATE OF NEW York, Bess 
City AND County oF NEw York, ( ~ 
[, Nathaniel A. Prentiss, a Commissioner for the Commonwealth 
of Massachusetts, residing at New York, in the County and State of 
New York, do certify, that on the twenty-fourth day of September, 
in the year eighteen hundred and seventy, the above named George 
Ellis one of the parties named in said petition, personally appeared 
before me at New York, aforesaid, and subscribed the foregoing peti- 
tion in my presence, and did depose and swear that the matters therein 
contained were true. 
In witness whereof, I have hereto set my hand and affixed my official 
seal, this 24th day of September, A. D., 1870, at New York aforesaid. 
§ Com’r } NATH. A. PRENTISS, | 
| Seal | Commissioner for Massachusetts, 


. to the s 


HD 


DECREE APPOINTING J. GRAHAME GARDINER RECEIVER. 


COMMONWEALTH OF MASSACHUSETTS. 
SUPREME JUDICIAL COURT, SUFFOLK, 8s. 
April term, 1870. 
GEORGE ELLIS et al. TH OSTON, HARTFORD AND ERIE RAIL- 


And -now on petition of George others, plaintiffs in the 


above suit, it appearing to the Court that there is a vacancy in the 
3oard of Receivers, appointed by this Court in the above case, Otis 


Norcross having declined to serve, it is ordered, adjudged and decreed, 
that the original decree appointing receiv 
striking out the name of Otis Norcross and 1 
Gardiner, and that he be allowed ten days 
in which to qualify and furnish bonds as 
and that said Gardiner have the same powers and duties, and be subject 
asif he had been originally ap- 


rs in this cause be amended by 


inserting that of J. Grahame 


from the date of this decree 
lered in original decree, 


ore 


same restrictions and liabilities 


pointed receiver. 
the Court. 


By : 
| GEORGE 


WILDE, C 


September 26, 1870. 


PETITION OF ADAMS EXPRESS COMPANY. 


SUPREME JUDICIAL CoURT, SUFFOLK, SS 


Filed September 30, 1870. 


AL., vs. THE BOSTON, HARTFORD AND ERIE RAIL- 


ROAD COMPANY. 


GEORGE ELLIS, er 


. . 7 Z . 
Judicial Court: 


To the 

The petition of the Adams Express Company, a joint stock associa- 
the laws of the State of New York, and having 
in of New York, 


Supreme 


tion, organized under 
its principal office and place of 


respectfully represents : 


business the city 


I. Your petitioners are engaged in the general express and for- 
warding business, between the cities of Boston and New York, and 
have been so engaged during all the times mentioned herein. 

II. On the first day of April, 1869, a contract was made and 
entered into in duplicate, by and between your petitioners of ee one 
part, and the Boston, Hartford and Erie Railroad Company of the 
other part, the originals of which said contract were respectively re 


changed between the parties thereto, and a copy of which said contrach 
is hereto annexed, and is made part hereof, 


6H6 


III. The said Adams Express Company has faithfully fulfilled all 
the stipulations and conditions of said contract on its part to be per- 
formed, and did advance the two hundred thousand dollars to the 
said railroad company in the said agreement mentioned, at the times 
therein specified. 

[V. That there remained due upon the two hundred thousand 
dollars, so advanced by the said express company to the said railroad 
company, on the first day of August, 1870, on the principal of said 
advance one hundred and four thousand seven hundred and sixty- 
two ;*°; dollars, and for interest twelve thousand five hundred and 
eighty-two «3%, dollars. The aggregate of said two last named sums 
has been reduced by the moneys accruing under said contract, to the 
said railroad company, during the month of August, of which no 
specific statement has yet been made, but which amounts will not 
exceed the sum of eight thousand dollars. 

V. That the stock mentioned in said agreement as collateral for said 
advance, is not worth in the market, at this time, over fifty thousand 
dollars, leaving a balance of over fifty-eight thousand dollars yet due 
for said advance to the said express company. 

VI. The said railroad is a necessary means of express communica- 
tion for the said express company, between the said cities of Boston 
and New York, and is necessary for the accommodation to the public 
who patronize the said express company. | 

Vil. The stipulations contained in the said contract, were and are 
reasonable, and the amount of freight money therein agreed to be paid 
wilJ, upon the basis of the amount carried, and the computation of 
freight thereon per cubic foot or per pound, make a larger sum by way 

f freight money than the said express company is in the habit of 
paying other railway companies who transport for such express 
company by pound or by cubic foot. 

VIII. As your petitioners are informed and believe, by a decree of 
this court, made in this suit on the second day of August, 1870, James 
W. Converse, Otis Norcross, Thomas W. Pierce, George Talbot Oly- 
phant and George W. Bartholomew were appointed receivers of the 
said railroad, and by some subsequent proceeding one Gardiner was 
added to the number of such receivers, and said receivers were di- 
rected to maintain, keep in repair and operate, and carry on the said 
railroad, and to take possession of all and singular the contracts made 
by said railroad company with other parties including, as your petit- 
ioners are informed and believe the contract herein before referred to, 
a copy of which is hereto annexed, and said duplicate original, as your 
petitioners believe, is now in the hands of the said receivers, 


[X. That the said receivers, or one of them, have or has caused a 
notification to be given ni eh te i that the said receivers do 
not regard the said contract as longer in existence, or as binding upon 
the said receivers, and “0 have also notified your petitioners that 
they would terminate the same on the first day of October next 
ensuing. 

Such eens was received by your petitioners, at their New 
York office, on . twenty-ei; : 
a letter in i el ak dies 


tember, and was in the form of 


eF 


TON 


84 Water St., Boston, Sept. 27, 1870. 


HENRY SANFORD, EsQ., Adams Hxpress Co., New York 


At a meéting of the board of receivers held yesterday at 
this place, by vote of the board the chairman was authorized and 
requested to notify the Adams Express Company that on and after the 
first day of October the receivers will decline to furnish transportation 
at the present rates of compensation. 

by another vote of the board the chairman is authorized to conclude 
arrangements for express service, and if your company desires to cover 
the line an early interview is desirable. If you on the contrary pro- 
pose to abandon it, a message to that effect by telegraph will facilitate 


operations. 


. W. PrerRceE. Chairman. 


aan ; — i. | eee ~~ - a = ] é ' 7 «4 bets nnc ~ 
[hat on the receipt of such letter your petitioners caused to be 
‘ . : 


sent to the said ‘T’. W. Pierce a telegram in the words and fioures 
following :— 
NEW YORK, sept. 2%, 187¢0. 
T. W. Prerce, 84 Water St.. Boston, Mass 
Yours of the 27th re celv ed \\ C wish LO continue the express busi- 


—— — —. | - LL. , o« f 4 x + res. ITs > * > + ‘a : aa ry fase 7. - 
ness over your line. MKagagements prevent my seeing you this week. 


| 


Please defer any action until Mo y or ‘Tuesday of next week, when I 
will meet you in Boston. 


LLENRY SANFORD, A. 0, 
foci ae ei , a. ’ | PO en a eee eee ST imieie De a ti eee oe 
['o which the said T’. W. Pierce answered in the words following 


>and action 


oo 


: ] i= woar at thao haaraA 30 73 Noro +4 
Despatch received. The order of the board is imperatly 
sannot be postponed. 
ry Tt? by iia - 
’. W. Prerce, Chairman. 


X. And your petitioners believe and charge the fact to be that it is 
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refuse on the first day of October to receive and transport express 
freight thereunder for your petitioners. And your petitioners are 
advised and believe that. the said receivers have no right to disregard 
the said contract and as a matter of law the same is binding upon them 
as upon the said railroad company, and that it is within the power of the 
said court—the said’ receivers being officers of this court—to control 
their action in the premises and to require them to fulfil, observe and 


perform all the stipulations, agreements, obligations and requirements 


in skid contract contained. 


XI. Prior to the letter of the said Pierce herein before set forth, con- 
] 


ferences with reference to the subject-matter of the said contract, and 
of its continuance had been had between the said receivers, or one of 
them and your petitioners, and various letters had passed between the 


7 


parties. One of said letters was in the words and { 


Iypo Ff lawine . 
gures following :— 


84 Water Sr., Boston, 24th August, 1870. 
H. SANFORD, Esq., Adams Express ('o., New York. 

DEAR Srr,—We have taken counsel of our attorney in relation to 
your contract with the Boston, Hartford and Erie Ruilroad, and are 
advised by them that we as receivers are not obligated to transport your 
freight or express matter under that contract. 

Unless some satisfactory arrangement can be made before. August 
3ist, we shall not after that date transport any of your freight or ex- 
press matter. We shall be glad to see you upon the subject last named 
at any time you may appoint and trust that we may arrive at a satis- 
factory arrangement for the continuance of your business. 

For the receivers of the B. H. & E. R. R 

Ll’. W. PreRcE, Chairman. 

Subsequently an agreement was made between the said receivers, as 
your petitioners understood, the same to the effect that the question 
whether such contract continued after the appointment of receivers, 
and enured to the benefit of your petitioners, while the said railroad 
was in the hands of the recetvers as officers of the court, should be left 
to this court for judicial decision, and your petitioners have always 
been ready and willing so to leave the same; and in answer to the said 
letter of the 24th of August last, before recited, and in pursuance of a 
desire to continue the express business over the said railroad, and to 
procure a judicial decision of the rights of the parties herein, your 
petitioners caused to be written and sent to the said T. W. Pierce a 
letter, in the words and figures following to wit :— 


the intention of the said receivers to disregard the said contract, and to 


spares 


Abr wes 


a 


seman 


prea 


prond 


rece ee 


Pe twet 


V0 


of the Receivers of above named corporation for the months of August, 
September, October and November in the year 1870, eopies whereof 


are annexed to this report and finds the same to correspond in every 
particular with the books kept by said Receivers and he believes said 
books have been correctly kept, he has also carefully examined the 
vouchers held by said Receivers and finds that each and every payment 
which appears in said account is fully and properly vouched for. 

Said Master further reports to the Court that the sum of three 
thousand dollars ($3000) is a reasonable and proper compensation to 
be allowed Thomas W. Pierce for his services as one of said Receivers. 

H. H. COOLIDGE, 
Master in Chancery 


| Copies of Receivers accounts for August, September, October and 
November, 1870, annexed. | 


ANSWER OF THOMAS TALBOT AND MOSES KIMBALL, TWO 
THE RESPONDENTS IN THE ABOVE NAMED BILL 
OF COMPLAINT. 


SUPREME JUDICIAL 
Filed Feb. 


GEORGE ELLIS & ORS,, COMPLAINANTS., vs. BOSTON, HARTFORD 
AND ERIE RAILROAD COMPANY & ORS., RESPONDENTS. 


These Respondents now and at all times having and reserving unto 
themselves all objections which can or may be taken to the many errors, 
uncertainties and other imperfections in the Orators’ bill of complaint 
contained, for answer unto or to so much and such parts thereof as 
these Respondents are advised are material for them to answer unto, 
answering, say: 

That they admit that the Boston, Hartford and Erie Railroad Com- 
pany made bonds to the amount of twenty million dollars and secured 

the payment thereof by a mortgage on their franchise and other prop- 
erty running to Robert H. Berdell, Dudley 8. Gregory and John C. 
Bancroft Davis, as Trustees, and issued the said bonds, substantially 
as set forth in the said bill of Complaint; and that said Boston, Hart- 
ford and Erie Railroad C — have failed to pay. the interest due on 
said bonds as the said bill alleges. 

And these Respondents Ph that after the making, execution and 
delivery of the said mortgage, namely, on or about the 27th day of Feb- 
ruary, A. D, 1867, the said Berdell by an instrument in writing, a co} y 


7] 


whereof makes a part of the exhibit hereto annexed, marked A, which 
these Respondents crave leave to refer to as a part of this answer, 
resigned his place and duties as one of said Trustees under said mort- 
gage, and thereafterwards, to wit, on or about the 28th day of October 
A. D. 1867, the remaining Trustees, the said Gregory and Davis by an 
instrument in writing, and under seal, a copy whereof makes a part of 
said exhibit, marked A, appointed John 8S. Eldridge to be a Trustee 
under said mortgage in place of the said Berdell, who had resigned, 
and conveyed to said Eldridge all the powers and rights, and imposed 
upon him all the duties, which formerly had belonged to the said Ber- 
dell; and thereafterwards, to wit, on or about the first day of Decem- 
ber, A. D. 1868, the said Gregory and Davis by an instrument under 
their hands and seals, a copy whereof makes part of the exhibit hereto 
annexed, marked B, which these Respondents crave leave to refer to 


as a part of this answer, re _ led their places and duties as Trustees 
under said mortgage, and t id Eldridgé, then the only remaining 
Trustee under said mortgage,.on or about the 16th day of August, 


} 


A. D. 1869, by an instrument under his hand and seal, a copy whereof 


makes a part of the said axhibit marked B, appointed Mark Healey 
and Henry N. Farwell to be Trustees under said mortgage in places 
of the said Gregory and Davis, who had resigned, and invested them 


with all the rights and duties which belonged to the said Gregory and 
Davis before their said resignation; and thereafterwards, to wit, on 
or about the 16th day of March, A. D. 1870, the said Healey and Far- 
well, by an instrument under their hands and seals, a copy whereof 
makes a part of exhibit hereto annexed, marked C, to which these 
Respondents crave leave to refer as part of this answer, resigned their 
places and duties under the said mortgage; and thereafterwards, to wit, 
on or about the said 16th day of March, A. D. 1870, the said Eldridge, 
then the only remaining Trustee under said mortgage, by an instru- 
ment under his hand and seal, a copy whereof forms part of said ex- 
hibit marked C, appointed these Respondents, the said Talbot and 
Kimball, to be Trustees under said mortgage, and invested them with 
all the powers and duties which belonged to the said Healey and Far- 
well before their said resign ation; and thereafterwards, to wit, on or 
about the said 16th day of March, A. D. 1870, the said Eldridge by 
an instrument under his hand and seal, a copy whereof is hereto an- 
nexed, marked D, and to which these Respondents crave leave to refer 
as a part of this answer, resigned his place and duties under said 
mortgage; and thereafterwards, to wit, on or or about the fifth day of 
July, A. D. 1870, the said Talbot and Kimball, then the only remain- 
ing ‘Trustees under said mortgage, by an instrument under their hands 
and seals, a copy whereof is hereto annexed, marked EK, to which these 
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BILL TAKEN PRO CONFESSO. vs. ELDRIDGE. 
COMMONWEALTH OF MASSACHUSETTS. 
IT, SUFFOLK, SS., IN EQUITY. 


AND OTHERS vs. THE BOSTON, HARTFORD AND ERIE 


RAILROAD COMPANY AnD OTHERs. 


n this twenty-fifth day of February, A. D. 1871, it appear- 
ing to the Court that John 8S. Eldridge one of the defendants in this 


te 
« 


cause has been duly served with process and has appeared therein, that 


the time for filing his answer to the bill of Complaint has long elapsed 
| ‘has been filed on his behalf in said cause, on mo- 
Ball, Solicitors for Complainants, It is ordered that 

bill of Complaint as against the said defendant John §. Eldridge 


’ » 


taken-as confessed. 
By the order of Horace Gray, Jr., Esq., one of the Justices of said 


court. 
GEORGE C. WILDE, Clerk. 


RETURN OF SERVICE ON BERDELL, GREGORY AND DAVIS. 


SUPREME JUDICIAL CoURT, SUFFOLK, 


18V1. 


Filed January 6, 


ity v3 BOSTON, HARTFORD AND ERIE 
RAILROAD COMPANY Et ALs. 


now it appearing in the above entitled cause that Robert H. 

and John C. Bancroft Davis, three of the 

defen named in the bill of complaint in said cause, a copy of 
which bill of complaint is hereto annexed, reside out of the Common- 
wealth of Massachusetts, to wit, the said Berdell at Goshen, in the 
State of New York, the said Gregory at Jersey City, in the State of 
New Jersey, and the said Davis at Washington, in the District of 


Columbia, it is on this seventeenth day of December, A. D. eighteen 
4 


? 


seventy, on the application of the Plaintiffs, ordered that 


hundred anc 
said Berdell, Gregory and Davis appear and answer the plaintiffs’ said 
bill of complaint within one month from the first Monday of January 


, and they are required to appear and answer the same accordingly, 


it is further ordered that a copy of this order including a copy of 
bill of complaint be served on each of them the said Berdell, 


£5 tg eRe We 
SRE: ee ee 


~ . eA WEP < } ae ’ : | } } . . 5° 
Gregory and Da iVis personally or be published three times in different 


weeks within aoe. days alter the date of this order. in the Boston 


—_ 


: Post, a newspaper published at Boston in said County of Suffolk. 


A true copy. 


Attest: 


rryy eae. 11 - = ’ tia sl - - ee hia ~~. ssivuy 6 } TQMs) 
| ‘Then follows a COpy of the bill filed in this cause Tuly 20, 1870, 


ORDER OF NOTICE ON ABSENT DEFENDANTS. 


: GEORGE ELLIS er ats 1n EQUITY ws. BOSTON, HARTFORD AND ERIE 
RAILROAD COMPANY eT ALs, 
§ ] . 7 : " ‘ ~~ " 17 +L, ahn ga’ : 4 va. + Js | ‘ 
of And now it appearing in tne above entitled cause that Robert H. 


t' 
’ ; Berdell, Dudley S. Gregory and John C. Bancroft Davis, three of the 


- defendants named in the bill of aunies in said cause, a copy of 

e. , which bill of nent ciel is hereto annexed, reside out of the Common- 

wealth of Massachusetts, to wit, the said Berdell at Goshen, in the 

State of New York, “in said Gregory at Jersey City, in the State of 

New Jersey, and the said Davis at Washington, in the District of 

Columbia, it is on this seventeenth day of December, A. D. eighteen 

Ps hundred and seventy, on the application of the Plaintiffs, ordered that 

said Berdell, Gregory and Davis appear and answer the plaintiffs’ said 

; | bill of complaint within one month from the first Monday of January 

‘ ' Next, and they " are required tO appear and answer the same accordingly, 

“ae : and it is further ordered that a copy of this order including a copy o 

said bill of complaint be served on each of them the said Berdell, 

Gregory and Davis personally or be published three times in different 

weeks within thirty days after the date of this order in the Boston 
Post, a newspaper published at Boston in said County of Suffolk. 


GEO. C. WILDE, Clerk. 


“‘e ; - f on 
| Opy O] bill annexed, | 
i George L. Haight, of the city of New York, on oath depose and 
say that I delivered in hand to Robert H. Berdell and Dudley 8. Greg- 


Ory pe in the foregoing attested cops of an order made in the 
case of George Ellis and others against the boston, Hartford and Erie 
Railroad Company and others, a true and attested copy of all the fore- 


going papers, being a true and attested copy of said order and of the 
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of complaint filed by Thomas Talbot and Moses Kimball two of the 


defendants herein, that one Avery Plumer of Boston claims to be trus- 
tee in place of John 8. Eldridge in the trust set forth in said bill, and 
to have been appointed as such trustee, and they pray that they may 
be allowed to amend their bill so as to make said Plumer a party de- 
fendant thereto. 
GEORGE ELLIS, 
MATTHEW BOLLES, 
MICHAEL 8S. BOLLES, 
BROOKS & BALL, 
their Solicitors, 
J. C. AYER, by W. G. RUSSELL, 


Ps Yj +49 
MARS Ot tOUT 


SUFFOLK, ss IN EQUITY. 
AT CHAMBERS IN Boston, March 1, 1871. 


On the foregoing petition, it is ordered and decreed that the said 
Avery Plumer be made a party defendant in said suit. 
By the order of Horace Gray, Jr., Esq., one of the Justices of said 


5 
a 
Court. 


mA DM ’ ; Verk 
GEORGE C. WILDE, Clerk. 


* a " ] { . P £ 1] 2 ++, ‘a - ¢ ny vaba a lainoa Ta " | , 
And now upon tne filing oI the petition ol the complainants in tne 


above entitled cause, stating that they have been informed by the an- 
swer of the defendants, Thomas Talbot and Moses Kimball, to the 
Bill of Complaint herein, that Avery | 
be trustee in the place of said Eldridge, and to have been appointed as 


= . ; a i _& ‘ } - =. ‘ Ar — J L, ~ “« — T >} . ~~ " ." wh < els «> ~< >? . 
such, and the Court NnNaving ordered the said Plumer to be made a party 


Iumer of said Boston claims to 


2 , ' a | ee | | : : i is ? a " { ? s - tT. 1a 
defendant to said Bill, the complainants come and amend their said 
°7 Ss. ears ey es ey ee ee ee ] ' 7 hax 
bill as follows, to wit: by inserting the words but that they have 
ma a - “ os . ~ / ~ —_ j + " * : >I +e . 7 t ‘ } i) ,oFf . + nla; 4 ' a * o> .* ' ‘ 
been informed that Avery Plumer of said Boston claims to be trustee 


in the place of said Eldridge, to have been appointed as such,” 


by- 


, 
j 
| 


tWel 


. 


~ awed 


“ 
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SO 


Under the Act of June 22, 1869, being chapter 450 of the Acts of 
that year, Berdell mortgage bonds were received at the following 


dates :— 


1869, July 27th, 300 bonds at $1,000 each $300,000 OO 
Aug. 5th, 300 300,000 00 

Aug. I3th, 200 are ie 200.000 OO 

Aug. 27th oU00 cs ‘6 ; 300.000 OV 

ee 100,000 00 


200,000 OU 


Sept. 16th, 100 ‘“ ie 100.000 00 
Oc Ot} 260 6< 66 200.000 O00 

Ct. 4 ig = e 
Oct. 21st. 300 6 cé 300,000 00 
Dec. 24th, 200 so 6 200,000 00 
1870, Jan. Sth, 100 * si 100,000 00 
Jan. 6th, 100 sé 66 100,000 00 


2.400 bonds at $1,000 each $2,400,000 UO 

There was issued to said company in State scrip the further sum of 
£583,600, reduced to currency at 34.84, $2,824,624, making the whole 
issue, at $4.84, $3,599,024. | 

The first Act required the company to deposit with the State 
treasurer $133,333.35 of Berdell mortgage bonds for every $100,000 
of Massachusetts bonds received by them as security. In the second 
Act the policy of the State as to its security was entirely changed by 
requiring, instead of an excess of Berdell mortgage bonds of 331 per 
cent. over the State bonds issued, that the company should pay to the 
commissioners of the sinking fund established under the first Act 
such asum as the governor and council should direct, but not less 
in amount than shall, with its accumulations, produce at the maturity 
of the scrip issued to said company by the State an amount equal to 
the scrip so issued. ‘The last Act’ repealed the conditions for the issue 
of scrip under the first Act, so far as it related to the further issue of 
scrip. The legislature thus emphatically declared its preference for 
the greater security afforded by the payment at once into the sinking 
fund of an amount of money which with its accumulation at the time 
of the maturity of the scrip issued by the State would be sufficient for 
its redemption, holding in addition an equal amount of Berdell mort- 
gage bonds to the amount of Massachusetts State bonds issued to the 
company. ‘The governor and council fixed that sum at seventeen and 
(vs dollars for every one hundred dollars of State scrip issued. It was 
thought wise and expedient to apply the same principle to the amount 
issued under the first Act, on the ground that it would afford the 


— i Sl Tait ie Pip Aw dot at ae ioe 
. 2 pas N = yeah i ala Dik ne i ke es A ee ot a RET oak Te Wek Mga > Sg Se eS la 
a ab Seal AGGIE! So TNS EN Te Res ERE TES PELE ATES EN SS! 2 
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Commonwealth the same proportionate additional security as unde! 
the last Act, and if not in strict conformity with the letter of the first 
Act, it was in accordance with the last expressed policy of the State. 

Y , La ~ > f onc . . i , or tT — ‘ } At & & > —_. 7) £3 yy) Ir 
l pon tne receipt from the company in casn OL The required amount 


P a 


ae a er OE eae abi aes ail ae) } a ‘i - es > ann iid ene amien 
tO De paid to the SiInkIng lund, aS hxeaq popy the governor ana council, 


} } 


a = neheane hg > me Pe 1. Ae matna + = hn term Pe TT et | ee 
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present price in the market, (32,) for $82,455.33, and leave a surplus 
Of $52,292.27. 

The interest on the Berdell bonds is payable in January and July 
in each year. The first $1,200,000 of these bonds had upon them 
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interest coupons due July, 1869, and January, 1870, and for each 
succeeding six months until maturity. The July, 1869, and January, 
1870, coupons, are overdue and unpaid. ‘The earliest coupons on the 
remaining bonds will become due in July next. 

The interest on the Massachusetts sterling five per cent. bonds 
issued to the Boston, Hartford & Erie Railroad Company commenced 
falling due in July, 1869. ‘The coupons which fell due at that time 
and for the succeeding six months, January, 1870, were paid by that 
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company and were all returned to this omice cancelle a, and are now on 


And as to the remaining point, °° whether the scrip issued to said 
company has been sold 01 nypotnes atea, tO Whorn, and what amounts 
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fact that it was delivered to the representative of Messrs. | 
Brothers & Co., upon the order of the Boston, Hartford & Erie Rail- 
road Company. I have always understood that it was pledged to the 
above-named house to secure moneys advanced, and that the scrip was 
consigned to them for sale. 

All which is respectfu 
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borrow that number of shares from A. D. Lamson, which we did 
nd cea them to the said neat wrigh that the Two Hundred and 


wenty-five shares of said stock which they have, are in one certifi- 


a 
ry 
cate whisk they could not divide or apportion; that said One Hun- 
dred and ninety-five shares of said stock were borrowed of the said 
Lamson, with the agreement that they should be returned on demand: 
and that they are liable to tie the said stock demanded of them at 
any time, and that they have no way of meeting that demand, except 


from the stock which they hold, viz: said Two Hundred and Twenty- 
that of the One Hundred and thirty shares of said stock 


t 


five shares; 
ch stands to our credit on the books of said Company, One Hun- 


is 


ill 
“ae shares have been-sold to Paul M. Swayne of said Boston. At the 
time they were so sold the books of said Company were then open, and 
Mr. Swayne requested that we should keep said stock in our name until 
he should call for it. He has now made the demand on us for said 
stock, and the certificates therefor, which we are unable to comply 
with, as we cannot get certificates from said Company; that all of said 
stock is ‘‘ Boston Stock,”’ so called, and is not transferable in New 
York, and certificates thereof cannot be obtained from New York; 
that unless they can have access to said books for the purpose of 
making said transfers and obtaining said certificates all as aforesaid, 
they will be put to great loss and damage thereby. 
HENRY EK. COBB. 
Subscribed and sworn to Noy. 16, 1870, 
Before me, - 
THOMAS WESTON, 
Justice ‘of the Peace. 


This instrument made this twentieth day of January, in the year of 
our Lord one thousand eight hundred and seventy-one, by and between 
the Receivers of the Boston, Hartford and Erie Railroad Company, 
party of the first part, and William T. Hart of Boston, party of the 
second part, 

WITNESSETH: 

That whereas, heretofore, in the suit of George Ellis and others 
against the Boston, Hartford and Erie Rai road Company and others, 
pending in the Supreme Judicial Court of Massachusetts, in the County 
of Suffolk, and in the suit of said Ellis against said corporation and 
others, pending in the Superior Court of Connecticut, in the County 
of Hartford, the following decrees in substance were passed by said 
everal courts, as appears of record in said courts, to wit: 


COMMONWEALTH OF MASSACHUSETTS. 
SUPREME JUDICIAL COURT, SUFFOLK, SS. 
OcTroBER TERM, 1870. 


GEORGE ELLIS anp orHers vs. THE BOSTON, HARTFORD AND ERIE 
RAILROAD COMPANY AND OTHERS. 


And now on this twenty-third day of December, A. D. 1870, upon 
the petition of James W. Converse and others, Receivers appointed by 
this Court, it being made to appear to the Court that it is for the 
best interest of all concerned in the Bostcn, Hartford and Erie Rail- 
road, that that portion thereof lying between Putnam and Willimantic 
in the State of Connecticut, should be finished and made ready for use 
as speedily as practicable, and that the contract negotiated by said 
Receivers with Norman C. Munson is reasonable and proper to be 
executed for the purposes therein set forth, and that it is expedient 
that said Receivers or a majority of them should issue certificates of 
indebtedness for the purposes of said contract and for other purposes 
of their said trusts. 

Now, therefore, it is hereby ordered and decreed by the Court that 
said Receivers or a majority of them be and they are hereby authoriz- 
ed and empowered to make, execute and deliver said contract with said 
Munson, substantially in the form hereto annexed and for the purposes 
aforesaid to make and issue their certificates of indebtedness, substan- 
tially in the form set forth in the instrument hereinafter mentioned, to 
the amount of four hundred thousand dollars, payable on or before the 
first day of January, A. D. 1874, with interest thereon at the rate of 
six per centum per anpnum, payable semi-annually, and said debts shall 
be and be held to be the Receivers’ indebtedness in their official capaci- 
ty as Receivers, and as such shall constitute a first and paramount lien 
over all other liens and incumbrances upon the railroad, real and per- 
sonal estate and franchises of the said Boston, Hartford and Erie 
Railroad Company, except that portion thereof lying West of the Con- 
necticut River and on the future earnings and income thereof, and 
shall be entitled to priority of payment over all other claims out of 
said earnings and income (except such expenses as may be necessari- 
ly or properly incurred in maintaining or operating said Boston, Hart- 
ford and Erie Railroad, and in the execution of the trusts of said Re- 
-ceivers of said railroad, and subject as hereinafter set forth,) until the 
game shall have been fully paid and discharged, whether said Receivers 
shall continue in the exercise of their said office as Receivers or shall 
have been superseded or discharged, and in case said railroad, real and 
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personal estate and franchise, or any part thereof, except said portion 
thereof lying West of said Connecticut River, shall be sold under and 
in pursuance of any judicial decree, the balance of said debts then re- 
maining unpaid shall first, after the payment of said expenses as afore- 
said and subject as hereinafter set forth, be paid out of the proceeds 
of said sale, and said Receivers or a majority of them are hereby au- 
thorized and empowered to mortgage and pledge, by an instrument 
substantially in the form hereto annexed, marked A, to the Trustee 
therein named for the holders of said certificates of indebtedness, said 
earnings and income, except as aforesaid, and subject as hereinafter 
stated, to secure the payment of said Receivers’ indebtedness, and in 
case of default in the payment of said principal and interest of said in- 
debtedness or any part thereof, said Receivers shall, after proper ap- 
plication made to this Court and obtaining its authority therefor, deliver 
to said Trustee possession and control of said railroad and the property 
necessary or proper for operating the same, except said portion thereof 
lying West of said Connecticut River, to be held and managed by him, 
receiving and applying the net earnings and income thereof, except as 
aforesaid, and subject as hereinafter stated to secure the payment of 
said certificates of indebtedness until the same shall be paid in full. 
But said certificates of indebtedness and said pledge or mortgage 
shall be subject to all the rights of the Trustees for the bondholders of 
the Hartford, Providence and Fishkill Railroad now in possession of 
that portion of said Boston, Hartford and Erie Railroad, extending from 
Waterbury, in said State of Connecticut, to the City of Providence, in 
Rhode Island, and this decree shall not abridge or in any way affect 
any rightof said ‘Trustees to the possession of that portion of said rail- 
road now held and operated by them or to the receipt of the income there- 
of, and shall also be subject to the pledge made by the Receivers of said 
soston, Hartford and Erie Railroad Company to Elisha S. Converse 
to secure the payment of seventy thousand dollars borrowed of him 
for the purpose of preserving the rights of the Boston, Hartford and 
Krie Railroad Company under the lease made to it by the Norwich and 
Worcester Railroad Company, and shall also be subject to the rights 
of the lessors under said lease, and shall also be subject to such mort- 
gages or pledges of the earnings of the railroads and the income from 
the property of said Boston, Hartford and Erie Railroad Company, as 
said Receivers may hereafter make under the authority of this Court, 
to secure the repayment of moneys which have been or may be borrow- 
ed by them for the purposes of their trusts as Receivers as aforesaid to 
amounts not exceeding in the aggregate one hundred thousand dollars 
outstanding at any one time, including so much of the said amount} 
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borrowed of said Elisha 8. Converse, as is now outstanding, and all 
other debts now outstanding contracted by said Receivers under any 
prior decree of said Courts ,or either of them. 
By the Court, 
GEO. W. NICHOLS, 
Assistant Clerk. 


STATE OF CONNECTICUT. 
SUPERIOR Court, HARTFORD COUNTY. 
DECEMBER TERM, 1870. 


GEORGE ELLIS anp orners vs. THE BOSTON, HARTFORD AND ERIE 


RAILROAD COMPANY AND OTHERS. 


And now at this present term of said Court, upon the petition of 
James W. Converse and others, Receivers appointed by this Court it 
being made to appear to this Court that it is for the best interest of all 
concerned in the Boston, Hartford and Erie Railroad, that that por- 
tion thereof lying between Putnam and Wilimantic, in the State of 
Connecticut, should be finished and made ready for use as speedily as 
practicable, and that the contract negotiated by said Receivers with 
Norman C. Munson is reasonable and proper to be executed for the 
purposes therein set forth, and that it is expedient that said Receivers 
or a majority of them, should issue certificates of indebtedness for the 
purposes of said contract and for other purposes of their said trusts. 

Now, therefore, it is hereby ordered and decreed by the Court, that 
said Receivers or a majority of them be, and they are hereby authorized 
and empowered to make, execute and deliver said contract with said 
Munson, substantially in the form hereto annexed, and for the purposes 
aforesaid, to make and issue their certificates of indebtedness substan- 
tially in the form set forth in the instrument hereinafter mentioned, to 
the amount of four hundred thousand dollars payable on or before the 
firat day of January, A. D. 1874, with interest thereon at the rate of six 
per centum per annum, payable semi-annually; and said debts shall be, 
and be held to be, the Receivers’ indebtedness in their official capacity 
as Receivers, and as such, shall constitute a first and paramount lien over 
all other liens and incumbrances upon the railroad, real and personal 
estate and franchises of the said Boston, Hartford and Erie Railroad 
Company, except that portion thereof lying West of the Connecticut 
River, and on the future earnings and income thereof, and shall be en- 
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titled to priority of payment over all other claims out of said earnings and 
income (except such expenses as may be necessarily or properly incurred 
in maintaining or operating said Boston, Hartford and Erie Railroad, and 
in the execution of the trusts of said Receivers of said railroad, and sub- 
ject as hereinafter set forth,) until the same shall have been fully paid 
and discharged, whether said Receivers shall continue in the exercise of 
their said office as Receivers or shall have been superseded or discharg- 
ed, and in case said railroad, real and personal estate and franchise, or 
any part thereof, except said portion thereof lying West of said Con- 
necticut River, shall be sold under and in pursuance of any judicial 
decree, the balance of said debts then remaining unpaid, shall first, after 
the payment of said expenses as aforesaid and subject as hereinafter 
set forth, be paid out of the proceeds of said sale; and said Receivers, 
or a majority of them, are hereby authorized and empowered to mort- 
gage and pledge, by an instrument substantially in the form hereto an- 
nexed, marked A, to the Trustee therein named, for the holders of 
said certificates of indebtedness, said earnings and income, except as 
aforesaid and subject as hereinafter stated, to secure the payment of 
said Receivers’ indebtedness; and in case of default in the payment of 
said principal and interest of said indebtedness or any part thereof, 
said Receivers shall, after proper application made to this Court, and 
obtaining its authority therefor deliver to said Trustee possession and 
control of said railroad and the property necessary or proper for oper- 
ating the same, except said portion thereof lying West of said Connec- 
ticut River, to be held and managed by him, receiving and applying 
the net earnings and income thereof, except as aforesaid, and subjec! 
as hereinafter stated, to secure the payment of said certificates of in- 
debtedness until the same shall be paid in full. 

Provided that this decree and évery part thereof is hereby declared 
to be made and passed without prejudice to any rights existing under 
any lien acquired by attachment on any suit against the Boston, Hart- 
ford and Erie Railroad Company of any lands other than depot grounds 
which lie outside of the location of the railroad of said Boston, Hart- 
ford and Erie Railroad Company between Willimantic and Mechanics- 
ville, and which attachments were made prior to July 21st, 1870, or 
any mechanics’ lien which may have been placed upon any portion of 
the road or buildings thereon, between said points aforesaid. 

But said certificates of indebtedness and said pledge or mortgage 
shall be subject to all the rights of the Trustees for the bondholders 
of the Hartford, Providence and Fishkill Railroad, now in possession 
of that portion of said Boston, Hartford and Erie Railroad, extending 
from Waterbury, in said State of Connecticut, to the City of Providence, 
in Rhode Island; and this decree shall not abridge, or in any way affect 
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any right of said trustees to the possession of that portion of said railroad 
now held and operated by them, or to the receipt of the income there- 
of, and shall also be subject to the pledge made by the Receivers of 
said Boston, Hartford and Erie Railroad Company to Elisha S. Con- 
verse, to secure the payment of seventy thousand dollars borrowed of 
him for the purpose of preserving the rights of the Boston, Hartford 
and Erie Railroad Company, under the lease made to it by the Nor- 
wich and Worcester Railroad Company, and shall also be subject to 
the rights of the lessors under said lease, and shall also be subject to 
such mortgages or pledges of the earnings of the railroads, and the in- 
come from the property of said Boston, Hartford and Erie Railroad 
Company, as said Receivers may hereafter make, under the authority 
of this Court, to secure the repayment of moneys which have been or 
may be borrowed by them for the purposes of their trusts as Receivers 
as aforesaid, to amounts not exceeding in the aggregate; one hundred 
thousand dollars outstanding at any one time, including so much of 
the said amount borrowed of said Elisha 8. Converse, as is now out- 
standing, and all other debts now outstanding, contracted by said Re- 
ceivers under any prior decree of said Courts, or either of them. 
By the Court, 
(Signed, ) CHAUNCEY HOWARD, 
Clerk. 


And whereas under and in conformity to said de*rees, said Receivers 
have agreed to issue for the uses and purposes therein set forth cer- 
tificates of indebtedness to the amount of four hundred thousand dol- 
lars, bearing even date, herewith numbered respectively from one to 
four hundred, inclusively, each for the sum of one thousand dollars, 
payable at the Continental National Bank in Boston, on or before the 
first day of January, in the year of our Lord one thousand eight hun- 
dred and seventy-four, with interest thereon, payable at said office half- 
yearly, on the firat days of January and July in each year, at the rate 
of six per cent. per annum, and the principal of each of said certificates 
of indebtedness being also payable at the option of the Receivers of the 
Boston, Hartford and Erie Railroad Company, their successors or as- 
signs, or of that company, its successors or assigns, on any day on 
which a half-yearly instalment of said interest shall fall due, and each 
certificate of indetedness being in the form following to wit: 


No. $1,000. 


BOSTON, HARTFORD AND ERIE RAILROAD COMPANY. 
RECEIVERS’ CERTIFICATE OF INDEBTEDNESS. 


Know all men by these Presents, that the Receivers of the Boston, 
Hartford and Erie Railroad Company acknowledge themselves indebt- 
ed as such Receivers, unto William T’.. Hart or bearer, in the sum of one 
thousand dollars, which sum, they in their said capacity as Receivers as 
aforesaid promise to pay at the Continental National Bank in Boston, 
on or before the first day of January in the year one thousand eight 
hundred and seventy-four, with interest at the rate of six per centum 
per annum, payable semi-anuually on the first days of January and 
July in each year on presentation of this certificate, such payments to 
be endorsed hereon, and on any day on which interest is due hereon 
the Receivers of the Boston, Hartford and Erie Railroad Company, 
their successors or assigns or said Company or its successors or assigns 
shall be at liberty to pay off the principal and interest of this certificate 
of indebtedness and on electing so to do and tendering at said Bank 
payment of the principal sum of this certificate of indebtedness with 
the interest then due hereon, interest hereon shall cease. 


This is one of a series of four hundred certificates of indebtedness of 
like tenor and even date herewith issued under and in pursuance of 
decrees made by the Supreme Judicial Court of the State of Massachu- 
setts and the Superior Court of the State of Connecticut, in a case 
pending in each of said Courts in which George Ellis or George Ellis 
and others are plaintiffs and the Boston, Hartford and Erie Railroad 
Company is defendant, and in which cases said Receivers were appoint- 
ed by said Courts, respectively. 

To secure the payment of the principal and interest of said certi- 
ficates of indebtedness there has been executed and delivered to Wil- 
liam 'T’. Hart, as Trustee, a certain instrument bearing even date here- 
with under and in pursuance of said decrees, which decrees declare 
that said debts shall be and be held to be the Receivers’ indebtedness 
in their official capacity as Receivers, and as such shall constitute a 
first and paramount lien over all other liens and incumbrances upon 
the railroad, real and personal estate and franchises of said Boston, 
Hartford and Erie Railroad Company, except that portion thereof 
lying West of the Connecticut River, and also except certain attach- 
ments and liens specified in said Connecticut decree, and on the future 
earnings and income thereof, and shall be entitled to priority of pay- 
ment over all other claims out of said earnings and income (except such 
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expenses as may be necessarily or properly incurred in miintaining or 
— ¢ said Boston, Hartford and Erie Railroad, and in the execution 

f the trusts of the Receivers of said Railroad, and subject as hereinafter 
set forth) until the same shall have been fully paid and discharged, 
whether said Receivers shall continue in the exercise of their said office 
as Receivers or shall have been superseded or discharged, and that in case 
said railroad, real and personal estate and franchises, or any part there- 
of, except said portion lying West of said Connecticut River, shall be 
sold under and in pursuance of any judicial decree, the balance of said 
debts then remaining unpaid shall first after the payment of said ex- 
penses as aforesaid and subject as hereinafter set forth, be paid out of 
the proceeds of said sale, and that said Receivers or a majority of 
them are thereby authorized and empowered to mortgage or pledge to 
said Trustee for the holders of said certificates of indebtedness said 
earnings and income, (except as aforesaid, and subject as hereinafter 
stated,) to secure the payment of said certificates of indebtedness and 
that in case of default in the payment of said princi ss al and interest of 
said indebtedness, or any part thereof, said Receivers shall, upon proper 
application made to each of said Courts and obtaining its authority there- 
for, deliver to said Trustee the possession and control of said railroad and 
the property necessary or proper for operating the same, except said por- 
tion lying West of said Connecticut River, to be held and managed by 
him, receiving and applying the net earnings and income thereof, (ex- 
cept as aforesaid and subject as hereinafter stated,) to the payment of 
said certificates of indebtedness until the same shall be paid in full; but 
that said certificates of indebtedness and said pledge or mortgage shall 
be subject to all the rights of the Trustees for the bondholders of the 
Hartford, Providence and Fishkill Railroad, now in possession of that 
portion of said Boston, Hartford and Erie Railroad, extending from 
Waterbury in said State of Connecticut, to Providence, in said State of 
Rhode Island, and that said decrees shall not abridge or in any way 
affect the right of said Trustees to the possession of that portion of said 
railroad now held and operated by them, and to the receipt of the in- 
come thereof, and shall also be subject to the pledge by said Receivers 
of said Boston, Hartford and Erie Railroad Company to Elisha 8. 
Converse, to secure the payment of sevent y thousand dollars borrowed 
of him for the purpose of preserving the rights of the Boston, Hart- 
ford and Erie Railroad Company, under the lease made to it by the 
Norwich and Worcester Railroad Company, and to such mortgages or 
pledges of the earnings of the railroad and the income from the pro- 
perty of said Boston, Hartford and Erie Railroad Company as said Re- 
celvers may hereafter make under the authority of said Courts, to 
secure the repayment of money which may be borrowed by them for the 
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purposes of their trusts as Receivers as aforesaid, to amounts not ex- 
ceeding in the aggregate one hundred thousand dollars outstanding at 
any one time, including so much of said amount borrowed of said 
Elisha S. Converse as is now outstanding and all other debts now out- 
standing contracted by said Receivers under any prior deoree of said 
Courts, or of either of them. ) ais 

This certificate is issued with the express understanding and agree- © 
ment with the holder for the time being hereof, that said Receivers do 
not personally bind themselves, nor does either of them personally 
bind himself for the payment of the indebtedness evidenced hereby or ' 
any part thereof, and with the express understanding and agreement 
that they shall not, nor shall either of them be subjected to any per- 
sonal liability whatsoever upon or by reason of this certificate of in- 
debtedness or the issuing hereof or anything herein contained. 

This certificate of indebtedness shall not, become obligatory until it 
shall have been authenticated by a certificate hereon duly signed by the 4 
Trustee. 

In witness whereof, the said Receivers or a majority of them, under 
and in pursuance of the decrees aforesaid and not otherwise, have sign- 
ed these presents on this day of in the : 
year eighteen hundred and seventy. ie ie 


Receivers. 


I hereby certify that this is one of the series of certificates of in- 
debtedness above mentioned. 


Trustee. : 


~~ Wy 


% 


And whereas the intention of these Presents is, and is hereby declar- : ~ 2 
ed to be that all said certificates of indebtedness shall be upon an equal- | 
ity as respects the security for the payment thereof, and that the same 
shall be paid out of the proceeds of the securities pro rata, and with- 
out preference or priority, and without discrimination with respect to 
the times of the actual issue thereof or the maturing of any interest 
which shall have accrued thereon, 

Now this instrument 


WITNESSETH: | ; 


That the parties of the first part under and by virtue of the decrees 
above recited, and of any other powers or authority them hereunto. 
enabling and in consideration of the premises, and of one dollar to them 
in hand paid, the receipt whereof is hereby acknowledged, and in order 
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ers to give such priority as aforesaid, (except and subject as in said certi- 
ficates of indebtedness set forth,) constitute a first and paramount 
lien over all other liens and incumbrances upon the railroad, real and 
personal estate and franchises of said Boston, Hartford and Erie Rail- 
road Company, except that portion thereof lying West of Connecticut 
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1e principal and interest thereof, as the same shall de- 
come payable as aforesaid, then this instrument and said lien, and also 


said certificates of indebtedness, shall be a bsolutely void to all intents 


and purposes; and provided, also, that until the expiration of six 
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months after a default in a payment of said certificates of indebtedness 
or of some of them, or of the interest thereon, or of some part thereof, 
as the same shall become payable as aforesaid, said Receivers, their 
successors or assigns, or in case their said trust shall have ceased, said 
Boston, Hartford and Erie Railroad Com pany; its successors or assigns 

shall, unless it shall be otherwise ordered by the said Courts, have t the 
actual pos3ession, use, management and control of all said railroads 
and of the property hereby mortgaged and pledged, and shall have the 

right to receive the earnings and income of said railroads and property, 
to their use, and neither said Trustee, nor any of the holders of said 
certificates of indebtedness shall have any right to enter upon or take 
posses ssion of said railroads, property, earnings or income. 

3ut if said Boston, Hartford and Erie Railroad Company, and 

successors and assigns, and said Receivers and their successors and as- 
signs shall neglect or fail to pay, as aforesaid, said certificate of indebt- 
edness, or any of them, or the interest, or any part of the interest 
thereon, when the same shall become payable and shall be presented at 
said Continental National Bank for payment as aforesaid, and said 
neglect or default shall have continued for the period of six months, 
then and in that case, and not otherwise, unless upon order by the 
Court, as aforesaid, said party of the second part, or his successor in 
said trust, shall have the right, and it shall be his duty to apply to 
the said Courts for authority to enter upon and take possession of said 
railroads and property, except that portion lying West of said Connec- 
ticut River, and hold and manage the same, and collect and receive the 
earnings and income thereof, and apply the same, (except and subject 
as in said certificates of indebtedness set forth,) to the payment of said 
certificates of indebtedness, until the same shall be paid in full, with 
interest, and upon obtaining such authority, possession and control of 
said property shall be given to said party of the second part according- 
ly, and it shall be his duty to do the acts so authorized. 


And it is hereby mutually stipulated and agreed by and between the 
parties hereto that said mortgage, pledge and lien, and said certificates 
of indebtedness shall also be subject to all the rights of the Trustees 
for the bondholders of the Hartford, Providence and Fishkill Ruilroad 
Company, now in possession of that portion of said railroad of said 
Boston, Hartford and Erie Railroad Company, extending from Water- 
bury in said State of Connecticut to the City of Providence in the 
State of Rhode Island, and that neither said mortgage, pledge or lien, 
nor said certificates of indebtedness shall. abridge, or in any way affect 
the right of said ‘Trustees to the possession of that portion of said rail- 
road now held and operated by them, and to the receipt of the income - 
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thereof, and they shall also be subject to the pledge made by the Re- 
ceivers ¢f said Boston, Hartford and Erie Railroad Company to Elisha 
S. Converse, to secure the payment of seventy thousand dollars borrow- 
ed of him for the purpose of preserving the rights of the Boston, Hart- 
ford and Erie Railroad Company, under the lease to it made by the 
Norwich and Worcester Railroad Company, and shall also be subject 
to the rights of the lessors under said lease, and shall also be subject to 
such mortgages and pledges under the authority of said Courts of the 
earnings of the railroads, and the income from the property of said 
Boston, Hartford and Erie Railroad Company, as said Receivers may 


hereafter make to secure the repayment of moneys which have been or 
may-be borrowed by them for the purposes of their trusts as Receivers, 
as aforesaid, to amounts not exceeding in the aggregate, one hundred 


thousand dollars, outstanding at any one time, including so much of 


the amount borrowed of said Elisha 8. Converse as is now outstanding 
and all other debts now outstanding contracted by said Receivers under 
any prior decrees of said Courts, or of either of them. 
And it is further mutually understood and agreed between the parties 
hereto that in the event of a vacancy arising ag wee any cause in the 
Hart, a successor to said ——— 
in said trust may be appointed by the Supreme Judicial Court of Mas- 
‘by any bars . of said Court in 


trust herein vested in said William 'T. 


sachusetts for the County of Suffolk, o1 
vacation, upon app Scion: of any peer ni ding any of said certificates 
of indebtedness, or of said Boston, Hartford and Erie Railroad Com- 
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gors or assigns, and upon § such notice as said Court, or said Judge may 


order to be given. 

And it is further mutually stipulated and agreed that this instrument 
is executed and delivered with the —— understanding and agree- 
ment that the said Receivers do not guarantee or warrant the validity 
thereof, or their authority to make the same, or the title under the 

bind themselves, nor does either of 


same, and they do not personally bu 
them deena bind himself for tl aides of the indebtedness, 


evidenced by said certificates of indebtedness, or any part thereof, and 
with the express understanding and agreement that they shall not, 
nor shall either of them be subject to any personal liability whatso- 
ever, by reason of the execution and delivery hereof, or anything here- 
in contained. 

And the party of the second part hereby accepting said trusts, cov- 
venants with said party of the first part, and with said holders of said 


certificates of indebtedness, that will faithfully perform his duties 
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as Trustee, but he shall not be liable for any loss or injury to said pro- 


_ perty, unless the same shall arise or occur through his own wilful mis- 
feasance or default. 
In witness whereof a majority of said Receivers and said 
William T. Hart have hereunto set their hands and 
seals the day and year first above written. 
J. W. CONVERSE, [L. s. | 
GEO. M. BARTHOLOMEW, [L. s. | 
J. GRAHAME GARDINER, [L. 8. | 


rr % : : } ee) 
h CCEOLVUET de 


eb ee me . ey ah | apa anna ~— - 
Signed, sealed and delivered in presence of 


BENJAMIN F. BROOKS, 
FITZ H. RICE. 
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COMMONWEALTH OF MASSACHUSETTS, 8s. : 


I, Henry A. Clapp, Assistant Clerk of the Supreme Judicial Court 
for the County of Suffolk, vested by law with authority to perform all 
the duties of a Clerk, hereby certify that the foregoing is a true copy 
of a paper designated as a ‘‘ deed of trust from Receivers of the Boston, 
Hartford and Erie Railroad Company to William T.* Hart,” filed in 

| ‘ 


said Court April 29th, 1871, in the cause of 
Boston, Hartford and Eri 


le Railroad e¢ als., which is now pending in 
said Court. 


George Ellis e¢ al., vs. 


Witness my hand and the seal of said Court, this six- 
[L. 8. | tenth day of August, A. p. 1881. 
HENRY A. CLAPP, 
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COMMONWEALTH OF MASSACHUSETTS. 


SUPREME JUDICIAL COURT, SUFFOLK, SS. 
In EQUITY. 


GEORGE ELLIS er at vs. BOSTON, HARTFORD AND ERIE RAILROAD 
COMPANY 


This case having been fully heard and considered before the full 
Court upon the bill, answers, and agreed statement of facts, and the 
same having been decided therein, and a rescript thereof having been 
filed, it is now, in accordance therewith, on this twenty-fourth day 

April, A. D. eighteen hundred and seventy-one, declared, ordered, 
adjudged and decreed, that Moses Kimball, of Boston, Thomas Talbot, 


e 
rp? 


of Billerica, and si Plumer, of Boston, are by valid appointments, 
conveyances, and succession, in accordance with the terms of the mort- 
gage hereinafter referred to, duly constituted successors to Robert H. 

ll, Dudley 8. Gregory and John C. Bancroft Davis in the trusts 
created and declared in and under the mortgage made by said Boston, 
Hartford and Erie Railroad Company to said Berdell, Gregory and 
Davis dated March 19th, 1866, referred to in said bill, and are in law 
the present trustees under said aint and that all the property, 
estate, franchises, rights, title, interest, trusts and powers which were 
by or under said mortgage conveyed to or vested in said Berdell, Greg- 


ory and Davis, are now vested by valid title in said Kimball, Talbot 


and Plumer, as trustees under said mortgage. 
By the Court, 
April 24, 1871. GEO. C. WILDE, Clerk. 


COMMONWEALTH OF MASSACHUSETTS. 


I, Henry A. Clapp, Assistant Clerk of the Supreme Judicial Court 
for the County of Si ffolk, vested by law with authority to perform all 


the duties of a Clerk, hereby certify that the foregoing is a true copy 


of a decree entered by the said Court April 24, 1871, in the cause of 
George Ellis e¢ al vs. Boston, Hartford and Erie Rai lroad Company, et 


als. which is now pending in said court. 
Witness my hand and the seal of said court this sixteenth day of 
August, A. D. 1881. 
HENRY A. CLAPP, 


Assistant C lerk. 
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SUPREME JUDICIAL COURT, SUFFOLK, ss. 


IN RE GEORGE ELLIS er ats In Equity vs. THE BOSTON, HARTFORD 
AND ERIE RAILROAD COMPANY Et ALs. 


To the Honorable the Justices of the Supreme Judicial Couri, sitting 
in Equity within and for the County of Suffolk. 


And now comes William T’. Hart, of Boston, in said County of Suf- 
folk, George Talbot Olyphant, of Greenburg, in the County of West- 
chester, and State of New York, and Charles P. Clark, of Newton, in 
the County of Middlesex, and State of Massachusetts, and respectfully 
represent to your Honors that on the tenth day of July, A. D. 1871, 
Moses Kimball and Thomas ‘Talbot, trustees under the mortgage de- 
scribed and referred to. in the bill in the above entitled cause and the 


cause of action therein set forth resigned as trustees, under said mort-. 


gage in the manner therein provided, and that thereafter on the four- 
teenth day of said July, Avery Plumer, being then the sole continuing 
trustee under said mortgage, appointed them, the said William T. 
Hart and Charles P. Clark, trustees under said mortgage in the man- 
ner therein provided, and they accepted said trust in due form and by 
proper instruments, copies of all of which are hereto annexed, marked 
I, and that thereafter on the seventeenth day of said July, the said 
Avery Plumer duly resigned as trustee under said mortgage according 
to the provisions therein contained, a copy of which resignation is 
hereto annexed, marked K, and that thoreafter they the said William 
T’. Hart and Charles P. Clark, being the then trustees under said mort- 
gage, on the nineteenth day of said July, appointed, according to the 
provisions of said mortgage, the said George Talbot Olyphant, trustee 
thereunder, and the said George Talbot Olyphant duly accepted the said 
trust, all which appears by the papers hereto annexed, marked L, and 
made a part of this petition. Wherefore your orators pray that they 
having been as aforesaid duly made and appointed trustees under the 
aforesaid mortgage and accepted the said trust, may be made parties 
defendant to the above entitled cause as trustees as aforesaid, and may 
be declared and confirmed as trustess under said mortgage, and suc- 
cessors in the trust created by the said mortgage and under the decree 
of the court in the cause passed the 9th day of May, A. D. 1871. 
| WM. T. HART, 
GEO. TALBOT OLYPHANT, 
BY W. Tr. SARs, 
CHARLES P, CLARK, 
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SUPREME JUDICIAL CUURT, SUFEF?f «Kk COUNTY. 


AT CHAMRERS, Boston, July 28, 1871. 


And now the foregoing petition having been considered by the Court, 


it is ordered, adjudged, and decreed, that the petitioners therein named, 
t rene y | alk | one r . j 7 
William T’. Hart, George Talbot O] 


hy ralia AP Aggy 1 a ] ory} int nent he nregeant trneteag lar ti} 
by valid succession and appointment, the present trustees under t! 


wnhan o _ > i 
ypnant, and Charles P. Clark, are, 
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tO 1n tne COMpialhants Dlil, ANd aS such trustees are 
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ne trusts created Dy sald mortgage; and that the 


mortgage referred 
tne successors 1n t 
. , * fF . id ) 1+ SZ Oy 4 ] / " ] ++ a 4 ‘ r\< vtandg ] {° Aa 391d 
prayel OL Salt petitioners to De admitted as parvles defendant to Saic 
SULt 1S hereby granted. 
a 
I LO R AW HK ( RA 3 “ R. 3 Justice. 


COMMONWEALTH OF MASSACHUSETTS. 


[, Henry A. Clapp, Assistant Clerk of the Supreme Judicial Court 
for the County of Suffolk; vested by law with authority to perform all 
the duties of a Clerk, hereby certify that the foregoing are true copies 
respectively of the petition of William T. Hart, e¢ al, to be made par- 
ties, and of the decree of said Court therein, filed and entered in said 
court in the cause of George Ellis e¢ al, vs. Boston, Hartford and Erie 
Railroad e¢ als, which is now pending in said court. 

Witness my hand and the seal of said court, this sixteenth day of 
August, A. D. 1881. 

HENRY A. CLAPP, 
j 
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George Ellis e¢ a/ v. Boston, Hartford and Erie Railroad e¢ als, which $ 


is now pending in said Court, and assent thereto. i 
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Witness my hand and the seal of said Court, this sixteenth day of 


August, A. D. 1881. 


HENRY A. CLAPP, a 


Assistant Clerk. 
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this Court, it is ordered, that James W. Converse, George M. Barthol- 
omew and J. Grahame Gardiner, the Receivers, be discharged from 


ee 
ae 


office as Receivers. 
By the Court, 
JOHN NOBLE, Clerk. 


September 9 


We assent to this decree, 
NEW YORK AND NEW ENGLAND RAILROAD COMPANY, 
| By G. W. BALDWIN, 
Attorney. 
WM. T. HART, 
CHARLES P. CLARK, 
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ASUrvi_viiid Lrustees, 


ryy . 
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not want to be heard thereon. 


COMMONWEALTH oF MASSACHUSETTS: 
I, Henry A. Clapp, Assistant Clerk of the Supreme Judicial Court 


for the County of Suffolk, vested by law with authority to perform al 


the duties of a Clerk, hereby certify that the foregoing is a true 


cause of George Ellis et al., vs. Boston, Hartford and Erie Railroad 


yin said Court, and of assents 


( 
© 


( ompany, et AiS.s, which is now pendain 


endorsed therein. 


Witness my hand and the seal of said Court, this six- 
[L. Ss. | teenth day of August, A. Dp. 1881. 
HENRY A. CLAPP, 
Assistant Clerk. 
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ON HARTFORD AND ERIE 


The Master’s report in the above named action upon the order rela- 


tive to the petition of George ‘Talbot Olypl 
office as Receiver having been. recommittec 
hereby amended by adding the following: 


nant for leave to resign his 
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said Receivers, or in pursuance of an order of this Court to be here- 
after made therefor in this cayse; all said sums and claims to be ascer- 
tained and determined as hereinafter provided, by the master appointed 
by this decree; the Receivers in this cause, deliver into the possession 
and control of said Trustees or their successors in office, all the roads, 
railways, property and franchises which they, the said Receivers have 
in their hands or possession or under the management or control as 
such Receivers. | 

And it is further ordered, adjudged and decreed that the said Trus- 
tees or their successors in office, upon being put in possession as afore- 
said shall, as such ‘T'rustees have the right, power and authority by 
themselves, their officers, agents and employees, to take, receive and 
operate all said railways, roads, property and franchises, and receive 
_and have the rents, earnings, income and profits thereof and there- 
from, and to use and apply such part of sai@ rents; income and profits 
as shall in their judgment be necessary to the payment of the running 
and operating expenses of the said railways and roads, including the 
necessary repairs of road, road-bed, buildings, machinery and equip- 
ment, and all expense of agents, clerks, officers, employees and labor- 
ers, and all claims for damages against said Trustees or their successors 
in office, and to the payment for insurance and taxes on the property, 
and all items usually distributed to transportation expenses in railroad 
accounts, and to such increase and improvements of said roads, build- 
ings, machinery, and equipments as the business shall in their judg- 
ment require, and to the payment of any and all claims, if any, neces- 
sary to secure and assure to them the estate and franchises conveyed 
by said first mentioned mortgage, and to their own compensation, and 
to the employment of competent legal advisers in their discretion, and 
to any and all other charges that are or should be allowed by a Court 
of Equity in a case of a Receiver as settled and established in the case 
of the Receivership of the New York and Erie Railroad. 

And said Trustees or their successors in office shall keep full and ac- 
curate accounts of all sums received or paid out by them, which shall 
at all reasonable times be open to the inspection of said Boston, Hart- 
ford and Erie Railroad Company and of the holders of bonds secured 
by said first mentioned mortgage, and said Trustees or their successors 
shall at least once a year publish abstracts thereof for the use of the 
holders of said bonds. 

And said ‘l'rustees or their successors in office, upon taking pos- 
session as aforesaid, shall file in the office of the Secretaries of State 
of the States of Massachusetts, Rhode Island, Connecticut and New 
York, a written notice, acknowledged before a Notary Public, that 


~_ ae 


11] 


they have taken possession of said mortgaged property, franchises and 
estate for default in the payment of the interest on said bonds and 
with their purpose to foreclose said first mentioned mortgage for said 
default. 

And, if default in the performance of the condition of that mort- 
gage shall continue for the spaee of eighteen months after such notice 


shall be filed, the whole of the mortgaged premises and franchises con- 


| 
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veyed by that mortgage uuge vest absolutely and in fee in said Trus- 


- ] ~ ~~ coat tan ae _ : s+ lh . “Qmprann 2 : y ~ & 
tees and their successors in office without further assurance and with 
out further process of as pate all right or equity of redemption of 


sald Boston, Hartford and Erie Railroad Company therein shall be 
forever barred and foreclosed; but if the whole of the principal and 
interest of said bonds in arrear with interest thereon when the same 
may by law be Peer ie and the lawful claims, disbursements and 
liabilities of said Trustees and their successors in said office which may 
be made or incurred on account of their trust, and all the certificates 
of indebtedness aforesaid, and a proper compensation to the Trustees 
and their successors for services shall be paid and satisfied within said 
period of eighteen months after said notice shall have been filed either 
by said Boston, Hartford and Erie Railroad Company, or out of the 
net earnings of the property in the possession of the Trustees or their 
successors, their said T'rustees and their successors shall render to said 
Boston, Hartford and Erie Railroad Company possession of said mort- 
gaged property, franchises and estate, and of all the additions made 
by them thereto, and said Boston, Hartford and Erie Railroad Com- 
pany shall thereupon become entitled to the possession thereof without 
further assurance but still subject to said first mentioned mortgage so 
far as the bonds secured there * then remain unpaid. 

But said Trustees and their successors shall take the property, estate 
and franchises aforesaid subject to the lien, mortgage and pledge 
created by said Receivers by said instrument dated January 20, A. D. 
1871, and also subject to said contract between said Receivers and said 
Munson, which contract is hereby declared: valid and binding upon 
said Trustees as Trustees, but not pers nee, 2 and which lien, pledge 
and mortgage are hereby declared to be in full force, and a paramount 
lien; as set forth in said decree of this Court, mer December 23rd, 
1870 


Provided however, that in case upon the coming in of the report of 
the Master in this cause hereinafter ordered, it shall appear to the 


Court expedient that a foreclosure of said mortgage shall take place by 


sale of the mortgaged property or otherwise, within said period of 
eighteen months, in such manner as this Court shall order, nothing i in 


acts ack a HS ot Rey 


Megs 3s 


122 


oe Seal 
¥ 


7 teres, SEA Piette: : 
Sechelt aan Ott einiey aroha len ah Dra ieee semen tincgges . 
: s yong si ava sagen de RE ee acess ine i 


112 . 


this decree contained shall be construed to preclude any party to this 
cause from making application for such other and earlier foreclosure of 
said mortgage or this Court from passing the proper orders and de- 


crees therefor. 


And until the full payment and satisfaction or securing of all sums: 


of money advanced or borrowed by said Receivers as aforesaid, and of 
all debts, liabilities and damages incurred by them as aforesaid, of all 


cul 


costs, expenses, counsel fees and compensation as above provided, the 


said Receivers shall retain and keep absolute possession of all the prop- 
erty of said boston, Hartford and Erie Railroad Company heretofore 
passed into their possession under the order of this Court appointing 
them Receivers, and the same shall be continued in their hands and 
possession and under their management and control as such Receivers. 

And said Trustees and their successors shall make a report under 
oath to this Court as often as once in every six months of their receipts 
and expenditures as such ‘Trustees. 

And Horace H. Coolidge, a Master in Chancery of this Court, is 
hereby appointed to ascertain and report to this Court, all sums of 
money which are to be paid by said Trustees to said Receivers, includ- 
ing all sums of money which said Receivers have theretofore advanced 
or borrowed under the order of the Court, including what they have 
borrowed of Elisha 8. Converse (not theretofore repaid) with interest 
thereon, and all debts, liabilities and damages so far as the same can 
be now fixed and ascertained which have been incurred by said Re- 
ceivers (except as aforesaid), and a proper compensation to the Ieceiv- 
ers for their services, and also all expenses, costs and counsel fees 
which have been incurred in the prosecution of this suit by the several 
parties thereto, to be allowed to said parties; and also as nearly as may 
be, to ascertain and report the amount of liabilities contingent and 
unliquidated incurred by said Receivers for which they are in any way 
liable, to be secured as hereinbefore ordered, and the form, manner and 
amount and sufficiency of such security. And said Master is further 
ordered to report to this Court the results of. the operation of the rail- 
road in the possession of said Receivers during the time the same has 
been in their possession, and the amount of the receipts and expendi- 
tures of said Receivers during said period, and the condition of the 
property in their possession. | 

And said Receivers are continued in office until the further order of 
this Court. 

And either party may apply to the Court for further order or direc- 
tion as occasion may require. 

sy the Court, 
GEO. C. WILDE, Clerk. 
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COMMONWEALTH OF MASSACHUSETTS. 


I, Henry A. Clapp, Assistant Clerk of the Supreme Judicial Court 
for the County of Suffolk, vested by law with authority to perform all 
the duties of a Clerk, hereby certify that the within is a true copy of! 
the decree of foreclosure entered by said Court in the cause of Georg 
Ellis ef a/, vs. Boston, Hartford and Erie Railroad Company ef als, nov 
pending in said Court. 

Witness my hand and the seal of said Court, this twenty 


a 


S. | seventh day of August, A. D. 1881. 


COMMONWEALTH OF M 
To Mark Healey, of Lynn, in our County of Essex, your agents, at- 


¥ 17 j 7 P 7 
torneys and counsellors, and each and every of them, 
GREETING: 


Whereas it has been represented unto us, in our Supreme Judicial 
Court, by William T. Hart, George Talbot Olyphant, and Charles P. 
Clark, the Trustees under a certain mortgage made under date of 
March 19th, 1866, by the Boston, Hartford and Erie Railroad Com- 
pany to Robert H. Berdell and others, and bringing said bill in said 
capacity, complainants, that they, said complainants, have exhibited 
a bill of complaint in our said court against you, the said Mark Hea- 
ley, wherein said complainants, among other things, pray for a writ 
of injunction against you, the said respondent: 

We, therefore, in consideration of the premises, do strictly enjoin 
and command you, the said respondent, and all and every the persons 
before named,, to desist and refrain from selling the following describ- 
ed property or any part thereof, namely, a certain wharf, flats and lot 
of land, with the buildings thereon, situated in said Boston and bound- 
ed and described as follows, beginning at the southeast corner on 


We ne oe 
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Brood street, thence running on said street one hundred and six feet, 
more or less, to land now or late of Thomas Tuileston, thence south- 


easterly thirty-two feet, thence southwest about six feet to a range line. 


with the capsill on the southwest side of Tileston’s short wharf so 
called, thence southwesterly by said range line of said capsill to the 
dock, about ten feet, more or less, then continuing said course by the 
ald capsill to the channel or line established by the Commissioners of 


eT! 


the Harbor of Boston, be the distance more or less, thence southwest- 


erly by said channel or Commissioners’ line, until it meets the division 
line between these premises and the estate late of Robbins, now of 
Thomas Richardson, thence by the flats and wharf of said Richardson 
to the first mentioned bound, with all the privileges and appurtenances 
thereto belonging, being the same estate and property referred to in 
said bill: and likewise enjoin you from taking any measures to fore- 
close the mortgage upon said premises held by you described in said 
bill, but you are not enjoined from adjourning from time to time, any 
advertised auction sale of the same until the further order of our said 
court, or some justice thereof. 


Witness, Horace Gray, Esq., at Boston, the twenty- 
[L. 8. | seventh day of January, in the. year of our Lord one 
thousand eight hundred and seventy-two. 
A true copy, attest, 
| GEO. C. WILDE, 
Clerk. 


COMMONWEALTH OF MASSACHUSETTS. 


I, Henry A. Clapp, Assistant Clerk of the Supreme Judicial Court 


for the County of Suffolk, vested by law with authority to perform all 
the duties of a Clerk, hereby certify that the within is a true copy 
of a writ of injunction issued by said Court, January 27th, 1872, in 
the cause of George Ellis ef a/, vs. Boston, Hartford and Erie Railroad 
et als, BOW pending in said court. 

Witness my hand and the seal of said court, this twen- 


iL. 8. | ty-seventh day of August, A. D. 1881. 
HENRY A. CLAPP, 


Assistant Clerk. 
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COMMONWEALTH OF MASSACHUSETTS. 
e 
SUPREME JUDICIAL. COURT, SUFFOLK, SS. 
+ In EQUITY. 
WILLIAM T. HART eT au., vs. JOHN S. ELDRIDGE et AL, 
DEMURRER 
OF THE SAID DEFENDANT JOHN 8S. ELDRIDGE. 
The said defendant, John 8S. Eldridge, demurs to the complainant’s 
bill of complaint and for causes of demurrer assigns the following, to 
wit: 
Ist. That said bill does not set out any breach of his trust by this 


defendant. 
2nd. That said bill is wanting in Equity. 


3rd. That Charles 8. Bradley, George M. Barnard and Charles R. 
Chapman, alleged in said bill to be the assignees in- bankruptcy of 
said Boston, Hartford and Erie Railroad Corporation, are not such 


assignees. 


4th. That, if said Bradley, Barnard and Chapman are assignees in 
bankruptcy as alleged in said bill, they are not proper parties to said 


bill. 


Sth. ‘That it does not appear by said bill that the period of time 
2 during which prior bondholders and mortgagees were entitled to ex- 
change their securities for said new mortgage bonds, and during which 
enough of said new bonds were to be placed and kept with said 
Trustees to effect said exchange, had not expired before the said defen- 
dant Eldridge became Trustee. 
6th. ‘That the allegations of said bill are not sufliciently positive, 
explicit and definite. 
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which he makes. Perhaps the court erred in admitting clic a 
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paany but that shookd not prejudice Graham, as 1t was not done 


his instance. 
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pal. and John Conlo 
he State of Massachu- 
: : . a ; ‘ 6 , P 4 Pm an oy a j . ee P ° , 
is, as sureties, are hv ld and firmly bound unto the defendants in 
a certain cause hereinafter named jointly and unto each of sa 

ail in ti ll and just sum of one thousand dollar 

severally in the full and Just sum of one thousand dollars, 
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‘Supreme Court of the United States. 
| OCTOBER TERM, 1885. 


NO; 332. 


Ps Pe 


WILLIAM F. GRAHAM and AMELIA TERESA RAYMOND | 
| Appellants. | 


THE BOSTON. HARTFORD anp ERIE RAILROAD. COM: | 
PANY, ef al., | 
Appellees. | 


+o 


| Appeal from a judgment of the Circuit Court of the | | 
United States for the District of Massachusetts. 


BRIEF FOR THE APPELLANTS. 


ROGER A. PRYOR, | 
Of Counsel for the Appellants. | 
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Supreme Court of the United States. 
OCTOBER TERM, 1889. 


NO. 202. 


THE BOSTON, HARTFORD anno ERIE RAILROAD COM- 
PANY, et al 
y ippe i], é Ss. 


+> 


Appeal from a judgment of the Circuit Court of the 
United States for the District of Massachusetts. 


BRIEF FOR THE APPELLANTS. 


ROGER A. PRYOR, 


(/T Counsel ror the Anpvnpellanis. 
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Supreme Court of the United States. 


OCTOBER TERM, 


No. 232 


WitLiaAM EF. GRAHAM, und AMELIA 


TERESA RAYMOND. 


Appellants, 


Vs. 


The Boston. Hartford & Erie Rail- 


| 


road Comp’v: Robert H.Berdell, 


John C. Bancroft Davis, Ilenry 
N. Farwell, Thomas Talbot. 
Moses Kimball, Avery Plumer, 
William T. Hart, Charles. P. 
Clark, Frederick <A. Lane, 
George Ellis, W. C. Eayrs, The 
New York and New England 
Railroad Company; and Charles 
S. Bradley, Charies R. Chap- 
man, and George M. Barnard, 
Assignees in Bankruptcy; and 
Charles Endicott and Daniel 
A. Gleason, Treasurer and Re. 
ceiver General; and Charles —. 
Gregory, David H. Gregory, 
and Dudley S. Gregory. 
Srd, Exeecutors: and milly W. 
Healey, and Mary Ann W. 
Healey, Executrixes; and Rob- 
ert Olyphant, Executor; and 
John Doe and Richard Doe. 
Kxecutors, 


Appellees. 


— 
ISS. 


9 
Appeal from the judgment of the Circuit Court 4 
ofthe United States for the District of Massa- 
chusetts. 
~=alt 
Brief for the Appellant. 
STATEMENT OF THE CASE. 
[t appears from the bill that the suit below was 
brought by certain stockholders of the Boston, Hart- 
furd and Erie Railroad Company, to set aside, as ‘ 
fraudulent and void,a certain mortgage of the fran- 
chises and property of the said railroad, known as the 4 
‘“ Berdell mortgage.” The prayer of the bill is, 
inter alia, that the mortgage may be set aside, 
for an injunction, a discovery and an accounting. ' y 
The facts, as alleged, are these: The Boston, Hartford e.g 
and Erie Railroad Company was chartered by act of 4 
the Legislature of Connecticut in May, 1863. It was fd 
subsequently made a body corporate in Massachusetts Y. 
and Rhode Island, by acts of the Legislatures of those 
t 


States, It acquired by purchase the property and fran- 
chises of various railway corporations in these several 
states, and in the state of New York, pursuant to the 
purpose for which it had been chartered—namely to 
make and operate a line of railway from Boston and 
Providence, in a venerié lly westward direction, through 
the states of Massachusetts, Connecticut, Rhode 
[sland and New York, to Fishkill on the Hudson 


River in New York. there to connect with, and form 


an eastern feeder for the Erie Railway Company, (pp. < 

3-7 inclusive of the Record). These were liens upon 

the property and franchises of the several ratlway 

companies, purchased by the Boston, Hartford and Erie 

Railroad Company, amounting in the aggregate to 

nearly $10,000,000, ($9.904.650, with accrued interest 4 

to be added—p. 7 of the Record.) In this condition of — 

things, while something near one hundred miles of the L 
¢ 


intended road remained unbuilt, (p. 7 of the Record), the 
company not being possessed of the money necessary 
to complete and equip the road as the charter required, 
certain persons, named in the bill, who were stock- 
holders, or Officers, in the Erie Railway Company, and 
at the same time stockholders, or officers, 1n the Boston, 
Hartford and Erie Railroad Company, censpiring in 
the interest of the Erie Railway, and for their own pri- 
vate and personal gain, to wreck the said Boston, Hart- 
ford and Krie h. R. ¢ ‘O., and LO convert its property to 
their own use, procured a meeting of the stockholders 
of the Boston, Hartford & Erie R. R. Co.. to be. ealled 
to meet in the city of New York, at the office otf the 
Krie Railway Co. | p- 10 of the Record 1, OU the 14th day 
of Mareh, 1866. At this pretended meeting of stock- 
holders it is claimed that the directors were authorized 
to apply to the legislatures of the several states in which 


l 


— 


ie chartered rights of this road exist, for authority to 
make a mortgage to certain trustees, of the property 
and franchises of the company, to secure the payment 
of bonds to the amount of $20,000,000. Of this 
amount of money, so to be raised, $10,000,000, or 
thereabouts, was to be held in trust, to pay off the 


underlying liens, and the remainder used to build and 


equip the road. | Pp. S and 4 | of the Reeord | Acting 
solely upon this authority, without any other warrant 
of right. and without any pretense ot application for 
legislative authority, the directors, on March 19, 1866, 
five davs after the pretended stockholders’ meeting. 
authorized the creation and Issue of cCwenty thousand 
bonds. of Ole thousand dollars each, and the officers of 
the company immediately prepared and issued all of 
these twenty thousand bonds, and executed and deliy- 
ered the mortgage, or deed of trust, to three trustees, 
[pp. 8, 9 of the Record | Robert H. Berdell, John C., 
Bancroft Davis and Dudley 8S. Gregory. These trus- 
tees immediately accepted the trust, and entered upon 
the discharge of their duties thereunder. [p.11 of the 


Record.| One ot the 


1 


was, al li 
pany In less than 


ad Ve 


TrlisTees, Robert H. De rdell. 


e . . ! 7. AOE > ~ , ‘ 
this time, presiaent ¢ i the rie Railway ((om- 


ar Mr. Berdell resigned his 


position as trustee. without order or authority of any 


Ls 


courtgt. and witnout r 


Ings aS trustee To any 


I- ] 2 eo . | } Pneard¢ 
stockholders ay qairecvtors, |p. i | ot the Record 
. ] Q? 1 iv + f he T }? f } | t . 
and was pald 10,000 out of the trust und. TO} 
a 
7 > } > es a, ae . ] 
SO doing p 295 of the Record | some six montns 
i > ; 119 . P 4 m ‘ 2 ‘ . ; " ° *EY by ae. 
after Mr. Berdell’s resignatio1 the remaining trustees 
e > 4 %] | ‘ ag ‘ ‘ 
appointed John S. Eldredge trustee 1n his plac e, Mi 
Kiidredge being at that time the president, and a dlree 
. ; . . : : . Af . 
tor, 1n both the Erie wT Vi LO 1) \ nd the Bost ] 
7 sf? f ‘ 5 1] ' se ke ‘ 
HT} rc) i () ( bipdads AIeCll DIeCsen ti \ 
r bf] JF OPI Trustees Vavisand are YVOry. 
| I) mara saryti 131 raearar anth 
(-™ if iJ 7. fa ne- necorad WITHOUT Orcel O] auitnor- 
i » 
‘ ts | t? } ‘ ] —_ ' T ! } F ) y 4 t 5 
itV iromahyvy court Luna WITHnOUt maKINnGg any report O] 
i } ae ] Pp ava 
their doings as trustees, and were pald each $15,000 for 
| ; ¢> f ] > a } ‘i ] aon ° 
So aoing Dp. 40 OF the Record Ma Hidredge w as tora 
a Ree 4 ] — ae ' ; bie sal = nisl j 
Lime sole trustee. then ne appointed two co-trustees, ana 
eee alf clan | :, 1s] ee _;. the ther 1) —a ly: } 
HiiiSse] I“ SIVUeEa. Iilli KK ¢ manner as Lit Ove] trustees had 
. . ] 1 &) j ©> +] Y> * ] " 7 
resigned, [pp. 12, 15 of the heco1 And so trustees 


} 1s} 
€\qa ihh tlKe manner as 
ana new trustees we 
a . > >. 
atter anotner. until 


appointed and Served 


« : { . ee 
ring anv account of tis do- 


urt. or leoislature. or body Ol 


| 


the otner trustees had resigned 
: a is : ; 
re appointed 1n ther place, one 
a 6S 
Lwelve persons had In turn been 
. ; tlre pa > 'D hil ‘ . 
In that Capacity (MXNIpDIo 4 p. O4 


In the Record) between 


1871 But, with var 


‘1 J } ] 
Kidredge. bne preside 


. 
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LOLS 


nt oOo} 
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March 19, 1866, and July 19. 
associates Or cCo-tTrustees., Mr. 


both the Erie Railway Com. 


pany and the Boston, Hartford and Erie Railroad Com- 
pi Xt was a trustee unde 4 this mortgage from October 
98 1867 to Mareh 16 1S70. It is charged In the 
bill that the greater part of the money realized 
tTroin the 5 ile OT hese honds Was converted by the 
trustees to their own use, and was not expended in the 


construction or improvement of the road, (p. 16 of the 
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On August 1D, 187), the. property was accordingly 
turned over to the trustees of the Berdell mortgage. 
In this way, then, omitting here the details which 


are tullv set out in the _ bil! (pp. 17-21), the Berdell 


mortgage is pretended to have been foreclosed. It 
cts sintained bv th Rae, Ra ean | helow th: = 
was maintained py the « OMptalnauts below that this 


whole proceeding, from beginning to end, from the lno- 


ment the mortgage was conceived until it was fore- 
closed, was collusive and iniquitous and fraudulent 


and void, and it 1s so charged in the bill. 


In October, 1876, one Adams, acting for and under 
the direction of ’rederick A. Lane, then president ‘ot 
the Boston, Hartford and Erie Railroad Compidny, 
while the Ellis suit was pending, petitioned the Dis- 
trict Court of the United States for the Distriet 
of Massachusetts, to declare the road a_ bankrupt. 
This proceeding, as it is particularly set out in the bill, 
(Schedule A, at page 28) was prosecuted by Lane 
through Adams, and defended by Lane as _ president. 
Lane was therefore here again, as in the Ellis suit, 
dominus fittes, Adams was not a creditor bona fide, and 
it is charged that the proceeding is bankruptcy was 
therefore collusive, and in contempt of court. As a 
result of these proceedings, conducted as described in 
the bili, (Schedule A, at page 28), a decree of bankrupt- 


CY was entered by conseht on Mareh Y, LS71. 


Acting under the authority pretended to be derived 
from the mortgage [$10, p. 49 of the Record], the 
trustees, having given the required notice, | pp. 22 and 
33 Of the Record], called a meeting of the bondhold. 
ers in Boston, and proceeded tO organize the New 
York and New England Railroad Company as legal 
successor to the property and franchises of the Boston, 
Hartford and Erie Railroad Company. By this pro- 


7 
ceeding the property was divested from the trustees 
and vested il) the New York ana Yew Mngland Rall. 


‘ ° - ‘ 66> 4 i | ‘ 4} > } 
road ( OlNnpady, LP/SO facto. pp. ebed £40) edd Qi rne Reeord 
. Pi @ 


Bare: LYVAaVe. miowever. 


] . + . } ‘ 
the trustees under the pretended mortgage 


becoming directors In The new company. 


ry | te Ie, sil 3 +} ~ ee a dete : 
lo the complainant s bill in the court below certain 
7 » nrla i ee ee ; : ' 
of the respondents demurred, and, the cause having been 
| y . . ‘yy +1. ¢) 4 % re ] oat ] | ] - >. 
aquiy argued On tne amenaed Vililt and the dademurrel 
° | Sie. : a 4 
pefore Mr. JUSTICE Nelson, I an Opinion nied Janu- 
: °u7 | FRR | i | ‘> y? ] ) I 1} ‘ Mis i | | 1+) . . 
ary S, 1000, the learned judge sustained the aqemurrel 
“ ss — . : % p s - } ’ 
upon the ground of want of €Qulty ala laCnes. 
| 


ri . ; eee “s f : ‘ — Se oe a ie — 1 ° 
ay," nereupon che complainants VELOW appeateda TO this 
“ A 


Court. 
ASSIGNMENT Ok ERRORS. 
The Cireuit Court erred :- 


il. In that it held the Boston, Harttord and Erie 
Railroad Company a New York corporation. 

2. In that it held the pretended meeting of the 
shareholders of the Boston. Harttord and 
Erie Railroad Company on March 14, 1866, 
in the city of New York, lawful and regular, 
and the proceedings at that meeting valid and 
binding on the Company. 

3. In that it held the mortgage of March 19, 
1866. known as “the Berdell mortgage,’ 


valid and binding on the Company. 


4. In that it held the proceedings and decree in 
the Ellis suit in the Supreme Judicial Court 
of Massachusetts, valid and regular and bind- 
ing upon these appellants, and the decree in 


foreclosure therein a bar to this suit. 


[In that it held the proceedings and decree in 
bankruptcy in the District (‘ourt of Massa- 
chusetts, valid and regular and binding upon 
these appellants, and the decree therein a bar 


to this sult. 


6. In that it denied to the appellants the right to 


attack these two adjudications in this suit. 


oe 


In that it held the appellants barred by laches. 


S. In that, in deciding that the foreclosure suit 
and the bankruptey proceedings were regu- 
lar and valid, and the decrees therein binding 
on these appellants in consequence of such 
regularity and validity, it decided, in reality, 
a question of fact, and not a question of law, 
and, in consequence, a question not proper to 


be passed upon on demurrer. 


9. In that it held these appellants not entitled to 


anv relief 


Argument. 


f. Im that it held the Boston, Hartford & Erie 
Ratiroad Company a New York corporation. 


If the Court please:- 


The Boston Hartford & Erie Railroad Company, as 
It appears in the Record (page 3), 1s a corporation law- 
fully constituted by Act of the Legislature of Con- 
necticut (5 Private Laws of Connecticut, page 543), 
passed at its May session A.D 1863. The preamble 
to this act is in these words: ‘Whereas, by grants 


‘heretofore made to sundry railroad corporations, this 


‘State has declared her desire and policy to be that 
‘railroad communieation shall be opened through the 
“central portion of this state. extending to and con- 
‘necting with the Erie Railroad at Fishkill on the 
"west, and the harbor of Boston and the eity ot Prov- 
‘idence Ot} the CuST: and VW hereas there still remains 
‘some portions of said line to be constructed, which 


‘unobuilt portions the present orantees o1 power to build 
Ee ee) | ae ey ee ee cae ee Sine Sree 
li Ve eeh UNnavIIe LO THIS: alie whereas there 18 

s+ e« ] os ‘ } . ° . . 
Cause TO believe that under one corporation sald line 
"Can be completed, and so answer the end and purpose 


et | . | . ‘ ‘ -" ] . ™ : ] . 
Of the creation of Sald several Corporations: tnere 


,_ } , s- 
‘Tore. resoived. etc. 


:' wt ; ; ee ae ; ’ | 

In section first, following, the specified incorporators 
a, bin ~ ' —- elect ot i | 1 

Are constituted cl body corporate and politic by the 
. » arttard ( \ 0} 1) Iman , ' 

name re the Boston. Harttord a\ Mmrie tvaliroad (~om- 


pany.” 


| = oS: Aa oe, ee Gee: a 
In tne second section the eapital stock IS fixed at 


fifteen millions ot dollars. 


Section third regulates the Hacure Hnd manner ot 
subscription to the stock, 
Section fourth IS cis tollows: 

“Said Boston, Hartford & Erie Railroad Company 
nay purchase, upon such ferms and conditions as mary 
“be mutually agreed Upon D the several corporations 
“imeberested at me tina's of said several Corpor itions leo- 
“ally called for such purpose, the franchise, the whole 
“or any part of. tae railway, or railway property, of any 
“railroad company located, in whole or in part, in this 
‘SsTace., whose line. Ora port lon ot vi hose line ot railway . 
“eonstructed or chartered, now forms part of a railway 
“line from. the harbor of Boston. passing through 
“Thompson to Willimantie, and from Providenee, 
“through Willimantic, to Hartford, Waterbury, and 


‘thence toward the North River, with the urpose of 


1d) 
“reaching a point at or near Fishkill. in the state oi 


‘New York.” 


The act then proceeds to bind the new company, in 

Case 11 purchased these franchises and this pro} erty,Tto 
' 1; + | } . 2627 

complete the line of the road, TO run tralns, ete., ete. 


upon certaln Terms and CONACITIONS. 


a consideration Ol the terms of this enactment 
it is plain that the legislature did not intend thereby 
to consolidate several old corporations in such a way 
as to create a hew body politic out of the old, nor to 
merge the existence of the smaller ones in a larger one, 
but to create an entirely new and distinet corporation 
with the power to buy or build a line of railway from 
Boston and Providence to the North River. The 
Boston, Hartford & Erie Railroad Company was, there- 
fore, a new and Independent creation, as distinet and 
separate as respects its corporate existence and power, 
as though it had been the only corporation ever cre- 


. 


ated in Connecticut. and as though no mile of railroad 


had ever been built in the state. It was a Connecticut 
corporation, pure and sunple, with such power ouly as 
the legislature of Connecticut had conferred upon if 

Now. under these powers SO econterred. it appears 
(Reeord., pp. 4-7) that this corporation did, uninediately 
after its creation, acquire by purchase the franchises 
and property of sundry moribund corporations in Con- 
necticut. Rhode Island, Massachusetts and New: York, 
and did, as its charter had contemplated, having ina 
lawful and regular manner become possessed of these 
franchises and this property, proceed to construct and 


Operate the intended line ot road. 

AS touching the Status of this corporation in the 
state of New York. it is important to notice that 
among the properties and tranelises acquired by this 


company, were the following : 


LI 


1. Southern Midland Railroad Company 
9 Hartford, Providence and Fishkill 
Railroad Company. 


, | ttoid : i ne3 ' . 
Boston. Harttord and ke le Kxtension 


-) | Railroad ( ompany. 
bs slab pane F 
Boston, Harttord and Erie Ferry 


Kxtension Railroad ( OmMpany. 


The Southern Midland Railroad Company was a 
corporation which had succeeded to, and acquired the 
fran hises and property of the Boston and New York 
Central Railroad Company, which was a corporation 
that had been ecbhartered under the laws of Massa- 
chusetts, Connecticut and New York. 


The Hartford. Providence and Fishkill Railroad 
Company was a ce eating ehartered under the laws 


of New York, Rhode Island and Connecticut. 


The Boston, Hartford and Erie Extens Railroad 
Company and the Boston, Hartford and Erie Ferry 
Extension Ratlroad Compan on pemnineere” Wie 
chartered under the laws of New Yo 


\"\ ith respect to the purenhase of the tranen) 
| 


property of the Southern Midland Railroad 


and ad Company 
| ‘ 
' j } Te | +) t ~ ;y by ; ;% ; " ‘ 
1] need not pe arLlue | Coat SUCH pur Nase? lh nO way 
n j + | > | . a 2 ' 4° . 
operated LO Constitute the Boston. Harttord ra lurie 


rion. Deeause 


at ‘ ‘ Y : y ma 8 of a : 
Railroad Company a New York Corporal 
‘ A 


the Sout her 1 Midland Railros (‘om »se ry YY 


tL UCOmpabhy wWaS Hot a 

N\ ta? y ely a = > eP4> . »* Ti) whe | ure 7 Sy ‘ : » } 

N@W YOrK Corporation; tnere was, 1h COnsEegq uence, uO 
a " . - ’ c 7 } = 

act of the legislature of New York recognizing, or 

validating or confirming the sale: it had no property 


} > ’ ' : t ' : . 
lnk «©6tNhe:6h| 6UState: Oo} New York. anda 11 nad absolutely 


; ; 7 ti. ee 2 + ¢ as —" : . . 
Nothing LO GCGONnVeY, CltLuer Ih Its Own right QO} 1h ITS 
-1 <, ve ‘ - ae 2, ‘ } 7% ] AN) ¥ | . ea 
right aS Successor tO tue DOSTONR anid INew York (.entral 
) as » 4 \ " ‘ xy r FF —. 
Railroad i iia. sta de tape 2k Its lV 


outside of the state ot New Yo! 


DerLy aha irahnchiSes 


no room for serious contention. bhatt ri] rransaction 


i 
; 
f 
f 
' 
F 
f 


can Cts art vig mah Sel te Wiggers 


eis 


one 


14 


whether the Pennsvlvania Railroad Company had a 
riovnt. either under 1vs charter or Ly aly other raw. 
to earryv freight and passengers on a road known as 


‘ . ae nee = } as ] } 
the ¢ olumbia rond. In deciding avalnst the right the 


(Court sald: 


‘It may be that the privilege which the relators 
“elaim might arise by implication out of their charter, 
“or some other of tlie acts cited Dy their counsel, if 
‘we were at liberty to give to them the broad construe- 
“*TION that We sometimes apply to other laws ot 9 dit- 
‘ferent character. But corporate powers can hever be 
‘created by implication nor extended by construction. 
‘No privilege Is oranted unless a be expressed in plain 


4 


' Pee tae ee ae | 
“and unequivocal words, testifying the intention of 


‘the Leottature In a Mahnhnvner Too plain tO be miIStill 


“derstood. When the state means to clothe ad COrpo- 
‘*rate bodv with a portion of her OW 1) soverelgonty. 
‘and to disarm herself to that extent of the powers 
“which belong to her, 1t is so easy to say so 
‘that we will never believe it to be meant when = it 


is not said. and words. oft equivocal unport 


‘are so easiitv Inserted by mistake or fraud. that every 


‘consideration Of justice and pOLicy requires that they 


} i | } . : 
‘should he treated as nugatoryv when they do hind their 


‘Wav 1nto the enactments ot the ‘legislature. Th) the 


a onstruction ot a charter to be in doubt IS to be re- 


“solved, and every resolution which springs trom doubt 
“is against the corporation. This is the rule sustained 
“by all the courts in this country and in Mngland. NO 
“other has ever received the sanetion of Any authority 
‘to which we owe much deference. This court has asser- 


‘ted it times without number. We have ruled five or 


SIX limportant cases upon it within the last vear. We 


; ! 
‘seem not to have made much Impression on the pro 


ns 2 } ? 7” . - ie 
“fessional mind. ana weare probably making as i1ttie 
7 d ] } ' 
"LOW, But when respectable CouUunSe! call on us here- 
Qe ’ } - b ’ “ 
‘atTter, aS they doubtless will. to enlarge corporate 
» 


‘powers by construction, we Cath only repeat, again and 


“aa 


LV] 


in, that our duty 


iielewat forbids tit. he 


Snake ctertes 


re, 


‘ 


ie lag i f ; » Pa } Xt? re 7) € Ir tt ey at) 
lleges of tne Pennsylvania Railroad ¢ Ompany may 
4 ‘ A » . 
écl . 4 tes on li- . _ } 4 i "1 } 
Ve LOO FIQIaiv restricted. If the usefulness of the 
“"@GomMmpanhy would » me} " Ly) { vaen ) lead 
Ms pa 1 VO tit i1i@l Ase »\ CALCLIU A a) LLit ine ict 

i. | re, ee , | } a ] } 
the legislature see to it, but let 1t be remembered that 
» d-1, De ead ] ° Y : ; Ss } ” 

nothing put piain Kneglish words will do 

11 IS, moreover, NOT WITHILE ne power « court oj 
' | } ‘~ 7 , * 
Lie nItLed n La tfL’s TO Create : COrpDe) | f >) : f is iT) 

f | ] 
act of the legistature ynting or rerus Ly a iran 
echise , Open to review 1Nn sueb j Otll 
‘ | Cc t | 
Prust Ompahy \ i> } ' ; > , 119 
| } | . 1] ‘ | 4 | 
Unless, therefore the Boston ii | ra Ww d rie Ral- 


New York. CONStTITUTINEG 1T a vpody ecorporate In plaln 
adhd unequivocal words, 10 nhaS ho corporate exXistence 


ln That state. 


Se ae 
ood Ohh INMalITLWAaAVS., \ © 


W 
Morawe tZ On Corp. S 1Q 


Phe only legislative act under whien tnere 1s any 
. 4 . \ ‘ . 4 
pretence nite His COM} ! i\ is a eV LOIN Cf pe ration 
i , 
{ ' 4] } P i 4 5 > ‘ ‘4 
Was DasSSC Oy LUC ieVIsiatlllre O] Lit Stat Ui VW 


Y ork April o5th. [S64. and IS entitled (An act TO Con- 


2? 4 j " 7 Py I 
SOLdGaTe Lie B POSTO! Hartto} ana Fru ( Loe Boston. 
? % . } ] t P 
Harttord and Ei ere » and the Boston. Harttord 
and Krie Ferry Nanas Railroad (Company. 11 IS 


an act authorizing the Boston. Hartford and Ene Ex- 
Kx 


PF } > eas * FE eS a 
rension ana the Boston, Hartford and Erie Kerry 


. eet + ae ] = ; y , V7 a ’ .* Be 6 = , > ] 
tension Railroud—two New York corporations, to sell 
) , | “i, ee Na Be.. 

‘and convey to the Boston. riartiord and frie fail 


y , - y ‘ “ . y .—.s se6 ; ‘ > : » 
Road ,On Ipany’ ——<} ( OnnecLIicul corporation, phe 
eas neh " ‘ rl . 3 ,4>0*T Y { ty : 
rranenise ana Propervs | ScLi 


fe Upon such terms as nay be mutually agreed upon. it 


then proceeds to disclare that. when the sale shall have 


been made and proper certification of it made to the 


state authorities, the said Boston, Hartford and Erie 


“Rail Road Company shall beeome possessed of the 


rights of charter and property, sold, conveyed and 
‘and described Wn said certificates. and may have, hold 
“and use the same in thelr own name and right, as a 
‘portion of their railway fine and property, and have 


| | the riohts the corporation making sale and COD- 


°4 
ci 


‘veyanee had at the time otf such convevance” | net. be 


j ] 4 f 1 Y F a, 
i7 ovpserved., LO hecome., ¢pso Facto, a New York 
corporation, as the successor of the two corpora- 
tions that were selling OUT. but > a CONSTYPUCTL 


‘and operate a railway within the terminal polnts desig- 


4. | 


‘nated In the charter of the Company making Lhe 


‘conveyance, and subject to the laws of this state. pass- 


‘ed or that may De passed, Concerhlnge railroad COTpor- 


Now. what. precisely, was the leaal tforee and efttect 
, | 7 - : ] re Ss e-> «>? : *) r 
ot this transaction and this enactment * What was 

fin im fa | ; 
than this? A Conneetieut railway corporation 
ithorized bv its charter to construet and Operate a 
miroad irom Boston and Providenee LO the Hudson 
. . t 7 - 7 ’ 
river. and part icularly empowered, to acquire and hold 
S% shy ‘ ] Bt ys . »»* , itid * f ‘ ‘ } a & ’ se T :y 7 
railroad property oOoutide Of the state ol onnecticutl. 


provided if Was 1 the line of its proposed road. hav- 


‘ 


ne brought its track up to the line of the state of New 
' ] ’ ’ ’ > : 
} OrkK, BUYS trom two New \ ork companies a short 


rs . ve | ‘ } ‘ 4 he 7 3 | " Raeriote : . * . 4 ] 
line of tracK and aferry franehbise, 1n orde} LO compete 


biti 

its line to the Hudson River. and.:to the end that 
there may be a valid transfer of the property, and to 
enable the New York companies to convey— a thing they 


’ 


could hot do without legislative sanction—the act oO! 


April 2th. 1864. was procured to be passed. 


This enactment provides for. and contemplates two 


things only :—(1) It authorizes the two New York 


companies to sell out, and the Connecticut corpora- 


tion to buy—that is to siy, it sanctions and confirms the 
conveyance, and makes what was. before the act 
impossible, a lawful and valid transaction ; and (2), it 
licenses the Connecticut purchaser to use and hold and 


enjoy its purchase in the state of New York, subject 


CO the laws ot that State. 


’ , } °} c ‘ . " 

Wood on Railways, § 486. 

| h *42 } ame | . ] : iy + 4 + @ 
[here 1s no single word In the act.from which, by 


ir inter an exer- 


_— 


the loosest construction, we Inay Lmply 
cise of sovereignty in. conferring corporate franchises. 
‘May sell and convey,” “shall become possessed,” “may 
have, hold, and use.” Are these the words by which eor- 
porations are 1D veneral created? They are the only 
enabling words 1n this act. Is this instrument-a type 
of the charters oranted by the Commonwealth of New 
York to railway companies? If it is in the usual form, 
perhaps something may be presumed in favor of its 
effect : but 1f 1t as an unusual Way of conferring 2 
franchise. nothing Is LO be assumed, but if MUST be con- 
strued strictly. Is it not idle to maintain that this act 
is anything more than a permission to sell as toward 
the two New York Companies, and a permission to 


i] , | } } ¥ = 
buv and use as toward the Connecticut company. 


lnasinueh as the words ot the Act do no expressly 


| ee ee a | 4 si Ree &: Fe 
and unequivocally conte) upon the Boston, Hartford 
' Py . } ] ' m + ‘ : ' - 
Ww ture Railroad ( OlNpahy corporate existence In New 


York. and S11C¢ nothing ean pass by Implication In SUCH 


a Case, it Is our contention that this railroad has no Cor- 
porate existence 1n New York. 

It is familiar learning that a single corporation 
mav be ereated by the concurrent action of two 
Or more States, for the construction and maintenance 
of a railroad, and that an entirely new corporation 
mav be Created 1 such a Way, out ot two or more 


ae . = y - % . . ‘ } +1 . ‘> ‘ , > > r 
corporations already existing: and that a new corpor- 


ation mav be created in one state where one of the 


Rar att terre ae ee tee 


Corp oration so united and uniting is a fore len one, ahd 
dis- 


In such a way that the new corporation will be a 
that a corpora- 


tinet corporation in each state: ancl 
state may. for a 


tion originally Incorporated in one 
sufficient reason, be Incorporated in another State, 1n 


such a way as to make it a corporation of such latter 
State 


W ood Ol) Railwavs. S14. and Cases cited. 


s plain that Hone ot these thines were done 
ed. in the case at bar. ‘There is no new cor- 


the legis- 


But 
oO r attempt 
poration eee by the coneurrent acts of 
latures ot New Y ork and Connecticut. and while the 
act of the New York legislature is entitled ‘ An act 
to consolidate,” etc., it is evident that there was no pur- 
f these 


pose, or attempt, tO effect such a consolidation O 


three companies, as to merge them all into a new organi- 


zation, composed of all but identical with none. 


There is hno ereation ot any new corporation whatever. 
The New York companies sell out and by the convey- 
ance extinguish themselve Ss, but the pure haser of their 
property ca franchises remains, survives and sub- 
sists. The Boston. Hartford and Krie Railroad Com- 
pany is Just what it was before the purchase of these 
propert les, a Connecticut corporation with power to ow nh 
and operate its road from Boston to the North River 


and granted certain franchises and privileges at its 


western terminus in the state of New York by the legis- 
lature thereof. It Was not within the power ot the | ie- 
gislature of New York, by any act to in parr, or modi- 
fy, or extinguish the corporate e xistenece of this rail. 
way in © onnecticut, andsufte ring it. to acquire property 
in New York did not afteet its corporate existence. 
The act of April voth, 1864, left the road just where it 


found it, but it merged the existence of the two New 


Y ork companies in the Connecticut company. 


The New York legislature, having created these two 


] : 7 |. — ay Poe | 
New York corporavions, bad clearly the power. In @ 


proper case, To authorize them QO sel] their property 


and franchises to a torelgn corporation, and it likewise 


} ! > } Be | e : 
had the right to liceuse such foreion corporation to 


, 


ca } 
(oO The property. and to use and 


mat J 
=~ 
ial 
won 
ar 
- 
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acquire al take 


enjoy it in a lawful manner. This we submit was the 
intent and effect of the aet of April 25th. 1884. This 
is absolutely all chat a assumes upon its tauce to do, 
; | _— ; : e ' ’ , } 
and all that a fan construction of the language of the 
aet will warrant. If it shall be held that this act was 


ee oe aes 2 ny 
sufficient and effectual to make this railway company 


oe 
pawn 
—— 
ee 
a 
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— 
——} 
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, ; : 
i} New Y ork corporation, then We have este 
ruie that, when 2 COrporatlon created by one state 


anothe! State. Ww ith 


= 


bivs property and franchises it 
° os ee - cy : ° 
legislative sablctlon, and LaKeS poOSsession of them. it 
thereby, end ipso Jacto, becomes at once a corporation 
of that state—a body cOrporate Created Dy a chattel 


morrvave Or a bill ot Sale. 
‘Where a railroad corporation,’ says Mr. Wood, in 
his recent treatise on the Law of Railways, “is created 


ij 


“by the laws of one State, with authority to construe 

. . es . j | . ; i] 
-* 2 rallroad within 1s borders. and mto or through 
‘another State, while the aet ereating the corporation 


‘IS operative tO Yilve lil VITALICTV and corporate power. 


‘wet ltl does not Oo] Course, VIVe 10 any authority LO take 
. ] : . " . y 4 ¢ : 1 i] - hy 
‘lands, ete, In such other State tor the construction O] 
"ts road, yet lf such other State recognizes it as a eor 
+) sort} ‘ ] tof ‘ther 1 | 1 4 es rete . ] 
poration, and LO Turthel Its OMVecTS, COuUTers pont the 
i cea i ij 
i y " 4 . 
‘necessary authority to take lands, ete... tor the CONn- 
‘apruction of Its road without attempting to reincorpor- 
f 
--ate 10 1n such state at does W0T thereby become a new COT - 
“poration ‘si such Slate. hat iS (7 Gomest27e cor poration an 
‘the Slate ereating aul. and ul Toreign corporation un the 
7 7 ¢ ; 7 - .o% 
‘other Slate which has not endowed tt wath corpor- 
“ale life. hitt Add rely conterred Upon at authority An 
‘PTrereils 148 corporate runctions wWeth wmheaeh >} IPAS pre 9 - 


‘Sously 270 sted. wrthan zs WuUr~esdiaction 7 at ” The 


YO 


he sald to 


“action of the State in such cases may 
‘amount merely to a license to such foreign corpora- 
“tion to take property for its corporate purposes, and 
the State. 


7 


“TO exercise Its corporate funetions within 
oe : : ; 
* That one State may permit a corporation created 


“in another State, or country, to exercise its functions 
“therein, and may impose certain restrictions as a con- 
“dition precedent thereto, is well settled. But such 
“corporation, by accepting such conditions,-does not 
“become a new corporation in such State, but remains 
‘a domestic corporation of the State creating § it, 
“and a foreign corporation in the State under whose 


ia : a 
““t1cense 1T acts. 


W ood Ol} Railways. \ 14, pp. 34-535). 
State v. Railwav ¢ ompanies, 30 N. J. 


Law. 473. 


Upon turning to the reports we find authority for 
our construction of the Act of April 25, 1864, in the case 
of Railroad Company v. Harris, 12 Wall, 65. This 
was a case where the Baltimore and Ohie R. R. Co, 

a Maryland :ailroad corporation—-whose charter con- 
templated the extension of the road beyond the limits 
of the state of Maryland, was allowed, by an act of 
the legislature of Virginia, to continue its road 
through that state, and by act of Congress, to extend 
into the District of Columbia, and in which the Supreme 
Court of the United States, speaking by Mr. Justice 
Swayne, held that, although in both the Virginia act 
and in the act of Congress, the entire Maryland 
charter was set out in the preambles, no new corpor- 
ations were created, either in Virginia or the District. 
put merely that the old corporation was empowered 
thereby to exercise its corporate functions In them 


' lghey 
DV their permission. 


Let us consider this case. lt appears that the Balti- 


more and Ohio R. R. Co.. was incorporated by an aet 


of the legislature of Marvland,. on Kebruary 28. 1827. 
and that. on the Sth ot Mareh following. the leais- 


lature OT \ rola passed an act, whereby. atter recit- 


ing in full the Maryland act, it was declared, “that the 
‘same rights and privileges shall be, and are hereby 
“granted to the aforesaid company within the territory 
“of Virginia, and the said company, shall be subject to 
“the same pains, penalties and obligations as are im- 
‘nosed by said act, and the same rights, privileges and 
‘Immunities, which are reserved to the state of Mary- 
“land, or to the eltizeus thereof, are hereby reserved tO 


} 


“the state of Virginia and her eitizens.”’ 

On the 2Oth of Mareh. 18381. Congress passed an Aet 
which, after reeiting by a preamble the original aet of 
Incorporation, enacts, “that the Baltimore and Obio 


4 


Railroad Company, Incorporated by the said Aet ot 


} ‘ ] ag : ? ; } 
‘Tne (Feneral Assembly Ol the Sstute oO] Mary land, shall 


‘be, and they are hereby authorized to extend into and 
‘within the District of Columbia a lateral road. 
| | And the said Baltimore and (Ohio 
‘the same powers, rights and privileges, and shall 
‘be subject to the same restrictions, in the con- 
“struction and extension of the Said lateral road 
‘within the said District, as they may exercise or be 
subject LO, under.or Dy \ irtue of the Ssuld act of ineor- 
poration in the extension and construction of any rail- 
‘road within the state of Maryland; and shall be- 
“entitled tv the same rights, benefits and immunities in 
“the use of said road, and in regard thereto, as are pro- 
“vided in the said charter, except the rieht to construct 


‘onv lateral road. or roads. in said district from said 


‘lateral road 


The case was argued. and reargued, to the Court, and 
counsel for the railroad, admitting that the Act of Con- 


gress was only an enabling act,insisted that the Act of 


6)s) 


\ lrginia Was different. and I hat it ereated anew corpo 
msi 


LION), 


Speaking to this point the Court said: 
4 


‘ } ' , al ; . eS 

"AS regards tne PpOtiit under Consideratlol, we nna 
| hm i ie ly ' i " ] Sa aie Res j es aera 

oO substantial difference. In both the onginal Mary- 


} » - ml ° . : - aoe ; | > " 
nd act oj Incorporation Is referred to, but nezthe 


Epi e ssl Ui UY CUP) UE ‘ATION .CLr¢e 


™ . . an + mn ot « man 1 17 a9 
eompanyvy was chartered tO construet a road 1h Vii 
i . 
pee, me 5 ees ee ry] bie we 71 et { 
Ollila as W ell as 10) M adPYiaha | ne Latter could not 
ae a i De { ae — INL. 
‘be done without the consent of Virginia Phat con 
, een , | _ wihien che Tt] rh 
“SCT was g1ven upon the terms which She thougcni 
5 ‘ 

° y } ,° . . ‘ aie a ss 
proper to preserlbe. \"\ Itth a Tew exceptions, Hot Ma- 
I i i | 
’ | {| ; Ee ee i] . we hel me , 
fFerlai to the quest ton Detore us, they were the sume as 

at ‘Iivileges bhligatiol nie tatertss BB 
O powers, pI IviieVes, OVILATLIONS, TeEStrictilons ahd ft 
a s 


; . ! . } - ] “ “ we j +4 ; 
“pDIiLities, aS those contained Ih the original Charter. 
ihe permission was broad and comprehensive In its 
Fast of Tr lace R j ~ntha 2 : 
SCODpe, DUC 2E Was ‘f MCeCVSC ANA HOLHUNG® nore, it WaS 
; " | ‘ . ? ee r . 6 ; ‘ ] > ‘ hy. Pi 
‘Olven to the Maryland ( Orporation us SU¢ h, and Lika 


' : - : 
‘nMNodv was the same 1n ail ITS elements. and In ITS 


‘identity atterwards as before. In its name, locality, 
- | : ; i neato ay a 
“capital stock, the election and power OF its oihcers, 1h 


‘the mode of declaring dividends and doing all its bus- 
‘Iness, its identity was unchanged ; only the sphere of 
its operations was enlarged.” 

This seems to mean, if the Court please, that, be 

cause these Acts of Congress and the legislature ot! 
Virginia “‘neither expressly or by lnplication create a 
Tea) corporation, ” they are to be construed as licenses 

mid nothing more, 

(his, we submit, is our case; becayse the Act of 
April 25, 1864, of the legislature of New York neither 
expressly nor by implication creates anew corporation, 
we urge that it must be construed—as these acts of 
Congress and ot Virginia were coustrued—as a mere 
icense. Our case, moreover, while ‘‘on all fours” with 
the case of Railroad Company v. Harris, supra, is, as to 


this point, a much stronger one. In the case of Harris 


it dppears that the IMnatter ot incorporation was brought 
to the legislative mind upon the passage of the act re- 
ferred to. The charter is recited at leneth. and its 
provisions specified and considered. In each of the acts 
this IS equally the Case. The matter of the charter 
being plainly before the legislature, the very words of 
it written In their acts, and the several provisions of it 
being’ specified and detailed.it is clear that the question 
of incorporation could not buthave been in the minds 
of the members of those legislatures in passing the acts 
i) question. Because 2 new corporation Is not created 
by CAPTess words, or by Some hecessary implication, the 
Court deelined to construe the acts as anything more 
than a permission. But in our case there is not so 
much as the remotest hint that the legislature of New 
Y ork, in passing the Act of April 25, 1864, had even a 
passing thought of incorporation, or charters, or of the 
creation ot hew franchises and corporate existence. 
The act says not a word about any charter, or any act 
of incorporation, except the rights of charter of the 
companies making the conveyance. 

‘Those rights ot charter were passed over to the Con- 
necticut corporation, by what the act itself speaks of 
as a “conveyance’. Ten times within the space of 
thirty lines in this enactment what is proposed to be 
enacted is spoken of as a ‘‘conveyanee”’. There is 
nothing but eonveyance and permission in it. The 
charter of the Boston, Hartford and Erie R. R. Co. is 
never mentioned or alluded LO. Now nothing in the 
low is more clear than the proposition that the leoisla- 
ture of New York could not create a new corporation 
without knowing it, or without meanipe to, or without 
ever thinking about it. 

There is nothing in the act trom which it is fair 
to infer that that legislature Knew they were creating 
a new corporation by the act. or meant to create a new 
corporation, or ever even thought of the possibility of 


creating thereby a new body corporate, 


, 
, 


Let the idea that any such thing was accomplished 


by this act be dismissed. 


Railwav Co. v. Whitton. 138 Wall, 270, 
YS4: 7 
llart v. Boston. Ilartford & Emme R. R. 


(‘o.. 40 Conn.. 324: 


os 


Baltimore R. R. Co. v. Carv. 28 Ohio St. 


Erie Ry. Co. v. Stringer, 82 id. 46s: 
; =a ] ‘ ‘ Y ; 
Sraite vy. Railroad ee 3) New Jersey 
ays). 
Law. 440: 


>: ee = 
| lerce On Railw avs, iw 


1 : ; ? ° ’ a . q 
In the court below the ease ot the Covineton, ete. 
= ’ } has 7 
Bridge | Mayer seems to have peen reized on as 
. fa) ° td ' } , 
authority for the position taken as to the status ol 


4] on . 7 , . " | ~ { | 
LOIS COMpahy ae New York 


“ ~ ‘> WR Se er: T : 
It Is reported Inol Ohio St. at page old. l pon 
. 


turning LO the book. however, 1t 18 found that this 1g 


9 case wnere a Kentucky Corporation had been eX- 


} } 


} ; . . . 3 . »« scr ] ‘ 7 = 
pressiy re-Incorporated. 1n Ohio. lt appears that the 
(Covineoton and Cineinnati BridcveC ony was a bod 

OViheton aha ine~wpnati riage \ Olnpalhy Was a DOU) 
eorporate, originally incorporated DY the legislature 
{* 2 4 * : ~ - i , : . . i 7 ; * . 
Ol Kentucky ior the purpose ot erecting and malntain- 

Sa 4 & < : ? ' . wet ae cue 
ing a bridge at Covington across the Ohio river, be- 
t ar 1 1 {5 ; : } : | ’ 
tween-that city and ¢ incinnati, and that subsequently 
the legislature of Ohio, by an act for that purpose, 
after reciting.2n extenso. the Kentucky act Incorporating 
the company, declared that ‘** the corporation thereby 
‘created shall Ce. and the same is made a body corporat 


‘and politic of this State with the same franchises, rights 


and privileges, and subject to the same duties and 
liabiliti oe ’ ° & - = al } *« 
i1laVDLiLIesS, as are Specined Lt} the above recited sy 
PTC 
— ~ ~ 
————— cegenagge 


T ees) ‘ ‘ . a4 . be ’ } : 

Here Was al re-incorporation rn Digin 

oe a : — | ~ : } 
Quivocal words. and hence IT appears marin ean 
ie » f° . | : . } } 1 
far trom pelng any warrant tor holding the 


¥ 
iY Ut Boston. 
Hartford and Erie Raj A 


New York 
corporation, under the act of April 25th, 1864. 


road Comp 
1S 


: i . Tage eee - . 4 } 
rather.-by Implication, a cogent auth 


| QO a iVTaALNSt any 
uch ruling. From this ease it may | wr | that 
SUCTI PULLDS. rom this @ase it may aT alreueda that 
only eX aw Vi va ‘ > nth “P ? " . 
thi Api Swords are sumcient LO CPreALC ad NeW COl 
poration under these circumstances 
li , ¢ Q} a hea ‘nH red T | +> 7 | a | a | f j TY 
i if ici fl i Pi ui vet lial icCvVIS } t (0) LiIOT) 5 
; , ? ry } t | ’ 
sumelent LO CUre , caerect ) Irreguiari Tt THIS 
character, we shall reply that n amount oF recogni- 
t} , nthe | ) ey 7 i’ sr i \ 
blOn IS SUMCIeNHE to create a Corporat¢iol Pitts WiliCt 
i 
eXIst though lnbah MNnecnoate or trrecutiur s rOrt we 
" 7 ] ? | 
recognized perhaps, Ino ¢ “Iistence 1D | a iawtitt 
Mmahhner. But PTHIngs which Nave nevel Hpeehn Created, 
} } . j i i] 
and Nave never existed, cannot be recognized at all. 
, . | i ' 
It then, this Corporation has pvpeen - LTD 
| 
manner by the legislature of New Yor! lads Veen Ve 
cognized only asa OnnecClIicul COrporiat ror sucn 1 
Is Corporations are created, not bi CCOLTII , ul 
= Pe. aaa ; - . “— “P Be smtant 4 : 
DY plain words, manifesting POSLLIVE LMLeTL LO Creda Ut 
4 i 7 ' | ’ 
Shelton vs. Banks, 10 Gray, 40 
t ‘ me Os (, pa | 1? ‘ 46 
Attorney reneral vs. ft ro O J 


Wis., 425, 602; 


Wallace vs. Loomis, 97 U. S., 146, 154: 


’ ; 
Attorney General vs. Insuran 


} Ce { (> RY 
Y F 1™¢) | »e) 
N. } » fees 10e. 
i re eer 
In the ease last cited. answering a suggestion that a 


corporation had been created bv a certalbn act Oj bne 

sa . ] > : . ‘yr * co TD ) | « 1} ‘. 7 oe hy f 
legislature. the court say: ne plalh answel to 
“this contention 1s that the act did not create a cor- 


poration, but simply regulated one already 1 @X1S- 


"tence. 


But again it will be urged, and 1t was asserted in the 


ped tO deny that the Boston Hartford and Erie Rat 
road Company Is al New York corporation, because, mn 
the mortgage of March 19, 1866, the corpoaation 1s 


] € ‘ ? x ‘ 9 > a : ‘ , .« . . . 
the state ol New } ork. eTC that 1s to say that we are 


} | y | ‘ , e “— 4+ | . ‘ . | } 
estopped by the reeltals 1n the mortgage 
& . 


— rhiel ian a riyi.: . lose tal pene, . 
lo Which we reptry. LHS IS a prebd pat ye pelo pry 
a ‘ ‘ Z 
sie’ sft reasoning in a elrele, and it is our contention 
lL, «a4 ’ agnnn? | " . —eeay ] ins i. ' eecItal f ee 
that we cannot ve PSTODDEAG by riese recitais >] iii 
» 7 . 
following reasons 
—y ul { ae eee Pie ees : | | | 
| A recital of amatter of taw eannot work an 
' 
PSTODDE! 
ii 
’ 
A A recital will hot eCSTOD one trom alleging non eat 


ractam. 
Now the recital in the mortgage that this Company 
Is “a corporation existing under the laws of the state 


ot New York. eu... 18 a recital of a matter ol law, 


because it depends. uy the judicial construction of 
the act of April 25. IS64, whether or not this is the 
fact. The Boston, Hartford and Erie Railroad Com 
pany, not holding a charter in express words from the 
legislature of the state ot New York, ana depending 
entirely for its corporate existence In the state of New 
York upon the construction to be put upon that act, 
which it Is the exclusive province ot a Court ot baw rd 
determine, or upon other conclusions of law whie 
IS the excltisive province ot a court of law ae draw. 1] 


q 


. 1 5 | 
tollows Cnat a reeital that Lt) 


ns 4 


Ss COMpPany IS a New Y ork 
i oe : | ' : : 
COmMpany Is nothing more than aun expression of an 
gpimion (pon ‘] question Ot law. it IS Hot the STHIe 
nent Of a tact, put the expression Of a couclusion Upon 
a point of law, an opinion, in other words, it is a mere 
recital ol a matter ol law. and by such al reeltal we are 


not bound. 


Piirning to the authorities we hnd that this is the 


: | | > } 6)*)> 4 ‘ - ‘ : 
Op1nlon below, (Reeord. page 934). that we are CSTOp- 
a 
' 


deserlbed as ‘a corporation ePXISTING under toe laws Of] 


ae meee 


ij 


x 
aw 
| i, - } aie > ' . 4 j . 
well established doctrine of this Court. In the ease 


; ae im: "e 


of Dixon County v.' Field. 111 U.S.. 838. it 


Sr ‘ . 27 ) " ‘ .y) 1] *} . . , / ; l 
that a reeital in a muni Ipal hond of faels which the 
e 
r ye 7 ? ] °, J } } Z : } 
(0)) POV LE: OmMeervs /i fa GAUTMOVUY O74/ fjors T SF OT eV RVI) and 
. Pe - ] " : _ a4 2 : © an } . , . Bo 
A ert? 47, eSTOPS the corporation trom denying those 
Coz = maitat _—rTe , fi hil 
racts. put a reeital therein of facts which the corporate 
rh j . : } 
oimecers fiad no authority ade rErmene O]} 1 recital oO] 
- * | } i ,s ' ‘ \ ' 
rei VV tOeS NOT WOrK anh CSTOD HEI 
i | 
AT., a r= ; | 4 ' 
Mr. Justice Harlan 1 tne opltnion, Says Recurring 
| 
then to a consideration of the recitals in these bond 
mei to a COUSTGeCratlonll Oi fae; 2 et cLis i fi@st VWOLLUS, 
we assume, for the purposes of This argument that 
s 
; }" { ; 
‘* they are ln tecgat etfleet eq uly pieht Oa representation, 
i 
* or warranty, or certineate on the part ot tne county 
a 
&: (}, . + f , f : "y : i : : i i } 
(pill er Ss | ici} weer we Liaise if SScl \ iy i zi \ 1¢) [pe aone 
P é 
] | ] f" + } { 
; has Pee Ti COTE ana every iacChlL NeCCeSSarVvy DV ick VW LO 
) | ‘| = 
‘ have existed did exist. to make the bonds lawful and 
} — j j 
binding (or course THIS does not extend to or cover 
t > 2 1} , i] , ! 4 
* InNatters OTF law All parties are equati povouna To 
s | 
es ” ] , } sf? + ' > > i Ty 
KLOW tne law, anda a certincate reel U ar ictual 
P ‘ | } 5e | | " . 7 8 
facts, and that thereby the bonds were contormable 


li i HDeCAKLTY LHey are not, 
7 4 . 
} F 

*“WIIL NOT make them so: nor can lt work an estoppel 

| ' 
‘upon the county to Claim the protection of the law 

a . a 

¢ + | . ; 1 —— i . i. , | . : { = 
(Jtnerwise a WOTLLLG aitiwaVe Le Lil { oe WU Ve] {>i a 

- : } ] | > ¥ + Pa ? } , 
Mune ipa hodv ro whien powell WAS Genled. O usurp 

4 « 

allie } ' hic >a} 14 : Sa ws } | 73% , beat a4 ‘ } 

the torbidden authority by declaring that [tS aSSulnp- 


? 


. >? —_ ‘yy 
tion was within the law. hy 


. s* ° ; > , 7 
© " 4 7 : 4 ss oa .* ‘ i ; : +, »rvI ‘ yy} c 
exercise oO legislative DOWeLr, alld WOLILELCG suppose such 
| . @ 
. on 4 ee ¢ “mr .4 tha leu 14 wes 
COrpPperate odies TO ve SUperlOor TO The taw 1tsetl 
‘ i 


And the estoppel does not arise except uj 


ra | 7 > | tha ays *} > ee } , thee } vw) i; t }) rit + 

Of taet whien the COTPOTAare Oillcel CL cbUlutiit Vy WY 
law to determine and to Certliy. 

‘ } . ll . | , " 4-1 ©} 

his pecomes very plaln whet we suppose Loe Case 
. i i 
' } 

Or sucha power oranted to issue ponds upon the 
| *s> ‘ | t ‘ t i ‘ } arte iwm (f° 4 | , 17) va 
\ ST ¢ ii¢,e (ji al SUL b¢ } ich s u' t ci Ceci ci ‘ ‘ 

} j } ’ rn . ,% | i 
“aha determined OV some person, Ol Lrivullial oOvoer 
} i. 7 | , + 4 1 ’ 4] l, na In Ih « ¢ 
‘rhan those autunorizedad to Issue tre votas lh that 
— ‘\ ae 4 } > ; »r) ] } ly: ’ ) raAeital ry aT 
ease 1f would not pe contended that a reel al of the 


‘“faetsin the instrument itself. contrary to the finding of 


i that dutv. would have anv 


“those charged bv law wit 
> ok 57. = _ ° ee iy" ‘ | me = 

‘legal ettect. ss lf the ofheers authorized to 

“issue bonds upon a condition are not the appointed 


Ay | ] i. | (° »¢ rari 2 . ’ } } 
“tribunal to decide the fact which constitutes the con- 
é 1, : > ee se eital 13 i] ry) a . seg } 7] °2 « *? | +7 
‘‘qition, thelr recital will not pe accepted as a SUDSTI- 


“tute for proof; in other words, where tne validity of 


} } | } : , : : 4 : } es ? Po 
‘The bond depends npon an estoppel, claimed tO arise 
| 4 ! 
ra - - + | *f2 a I 14 +1, . —_ Tt y*} yy) ,ri Tf he Bre +> } | ) 
‘upon the reeitais Ih tne wWstrument, the question pbde- 
' ‘ 
) pearee » the existence of power to issne ther + 7 
Ing as to the existence Of power to I8Sue Them, 1t IS 


" = i thy od 4.1, {t. _ ' . 
‘neceessaryv TO establish that the omeers executing tf 


| ? e ; ’ . . ; 
‘TO make tTHeD) CONCLUSIVE Arle very cround Ot tne 


ys ; 1 
‘ >} j +> 1 La ry To} V7 ro ne She + 
estoppel IS that Line rCeCitatSs dat roe OTMeCaAL StTATeMeENTS 


‘ot those LO whoin the law refers the publie tor 


an pie ; ] ae | see *) ; ; Hh; 
‘fauthnentie and final information on the subdpject. Py? 
99 95, 94. 
‘ } ; ‘ ,* 4 
see aiso To The Saine eteét 
| . 7 ~~ = 
Carroll County v. Smith, 111 U.S. 556 


School District v. Stone. 106 id.. 183: 
own of Coloma v. Kaves, 92 1d., 484 
Dillon on Munie. Corp. S419: 
1 Am. Law Reg. (N. S.), 290. 

This. May it please the ( ourt, IS OUr Case. The per- 


sons who assumed to execute this mortgage, and to 


issue the bonds in question, were not. the 
appointed tribunal to decide whether or not 
the ack of Mareh 25, 1864. was sufficient. 


in point of law, to constitute the Boston, Hartford 
and Erie R. R. Company a New York corporation. It 
was no part of their legal duty to pass upon that ques- 
tion, or to decide it in their own favor. Hence the 
doctrine laid down in the cases of Knox County v. 
Aspinwall, 21 How. 539, and town of Coloma, v. Eaves, 


92, U. S. 484, has no application here. In each of 


' 


these CaSsSCS there was an setion bv 1 A 


y 
bonds LO compel payment, and the ( ) 


| 

3) } ° a : Jn } . 
tently and properly, that a municipal 
ic a bv ; ; ches I Pf 
Is estopped »\ recitals Wn ITS ponds. oT oe 

: . * . ] . } 
Statute conterring rhe power fo wsue The 

, 


i ee : a ’ ye ; . 
the duty. of the otheers executing them 


and aetermine betore the honds were ssve 


nme V1 threat ’ } ' wh Gas " want | + tani 
| Cc Ve f ich ( It) SLi i} Cases ICC ibais Ul icLU LS 
l, 5 alae - ‘ 

the duty of a PUDTIC otheial bo aeterimine 


\ | 7 | 
bie vpOnas—a position notattempted to pe 
47 
by the appellants 
aa . : 
Che ruie thus declared can have no a 
q) in ¢ »Q4 pecratse THIS is Hoy ati ( Ot 
. li i . , ’ 
bondholde ind the controvers\ S U VU 
ay ae a" : 1 
WhICh It was the dauty of the agents ol 
ee ) hut oa hich it 1 parti 
rion tO make. yt] one which 1] WilS trail tf 
+ | ae lay 4 . at lf - i ee = ’ 
rive } auvty LO mane, i it SiiGceiiiti ei * 4 
m + 7 ' } | ld 
rignts of the pondnoiders ough vy Sven 
) t | >} | | ! } ] ' } | | ltil 
Hiuence the Court 18 deeladlng this VU 


bba ° } an a eee a. yy en» ee 
sponsible ln SOme other torm Of foreciosul 
=. 1, eM 

TION net now ver(ore US, ANd aS to WHICH We 


e* 


“Opthion, 
& 


Agwain, the recitaiS 1n THIs mortvage C€ 


from alleging non est factum. \\ e attaek th 
“ : » 4 } , 
cLS fraudulent and vold, and as ot no toree 


’ ( er CS eee 
CO US. We are not, theretore, bound DY 16: 


Singer Manutacturing Co, v 
12 N. J. Law, 249; 


Hudson v. Winslow. 85 Id.. 


A recital is conclusive evidence of the 


i . . a r 
only when the instrument is Valid. 


Conant v. Newton, 126 Mass., 


a) 

This rule is well declared by Beasiey, C. J., in the 
Opinion in the case of Hudson v. Vinslow, supra, as 
follows.— | 

“That a party is concluded by the admission of his 
“own deed is the admitted rule of law, and such admis- 
“sion cannot be put in dispute either by the pleadings 
“or evidence. But this rule, I think, has no application 
“to the present case. The principle is applicable only 
‘where the existence of the deed as the act of the party, 
‘is admitted. This is shown by the very definition of 
‘an estoppel, which arises, in the words of Lord Coke 
“When a man’s own act or acceptance stoppeth or 
‘‘closeth up his mouth to allege or plead the truth,’ Co. 
“Litt., 352 a. * * * In the present case, the de- 
“fendants in the pleas under consideration, do vot ad- 
‘mit the deed in suit. On the contrary, the facts which 
‘they here aver, if such facts have any legal effect, 
“show that the obligation in question has no existence 
‘inlaw. * * * Such a formof pleading is, in some 
“Instances, not improper. Its effect is to admit the 
“execution of the instrnment, and at the same time to 


r 


‘exhibit circumstances showing it is not, in law, the 
“deed of the party. * * * ‘'Theadmissions in an in- 
“strument, which the defendants offer to show is not, in 
“law, their deed, cannot, in any respect, prejudice 


“their right.” 


The foregoing argument as to estoppel will apply 
with equal force to all the other recitals of matter of 
law in this mortgage. We are no more bound, e. g. by 
the recital, that “the shareholders of the Boston, 
“Hartford and Erie Railroad Company, at a meeting, 
‘duly and lawfully called and held at the city of New 
“York, voted,” etc., etc., than by the recital that the 
Boston, Hartford and Erte. Railroad ‘Company is “a 
“corporation existing under the laws of the state of 
“New York,”’ etc., etc. 


Under the cireunstarces, as set out in the bill, it isa 


& | 


question of law whether or not that meeting was “duly 
and lawfully called and held; the recital did not 
make 1 lawful and regular; such a recital was only the 
expression of an opinion, a statement of a conclusion 
of law, and, as we have said, by such recital we are 
not bound. 


Hf. Iu thatit held the pretended meeting of the 
sharcholders of the Boston, Hartford and Erie 
Railroad Company, on March 14, 1866, in the 
City of New York, lawfuland regular, and the 
proceedings at that meeting valid and binding 
upon the company. 


If it be established by the proceeding argument and 
authorities that the Boston, Hartford and Erie Rail- 
road Company was not a body corporate in the state 
of New York, on March 14, 1866, it then follows, as 


a necessary corrollary, that the pretended meeting of. 


its shareholders on that day, in the city of New York, 
was without warrant and illegal, and that the pretended 
transactions and proceedings at that meeting were un- 
lawful, invalid, and wholly void and of no effect to 
bind the company. 


In considering the question of the legality of this 
meeting of shareholders it should be observed, at the 
outset, that the question is not whether a corporation 
may lawfully exercise its corporate functions outside 
the state or country in which it Is incorporated, or 
whether or not it can have a legal existence without 
the boundaries of the soverignty by which it is creat- 
ed, or whether an agent of a corporation may bind it 
by acts performed out of the state creating it, or 
whether the directors of a corporation may meet and 
lawfuilyv transact business out of the state, or whether 


the directors are, or are not, a corporate body, or 


2 


whether the shareholders can or cannot exist out of 


the State. but. rather. precisely this: Mav the share- 
holders of a corporation lawfully meet without the 
] 


limits of the Stave Creating the corpcration, and at 


such meeting transact business which will bind the 
company; or, to fil the question exactly to the case 
at bar, may the shareholde rs of a (Connecticut corpor- 
ation lawfully meet in New York City and bind the 


company by the transactions at such a meeting 


ry} oN ‘ q e i a : ] + } 

The Court below, 1n holdine that the meeting of 
} ‘ ware) ~ Y 4 ? j . ] 
Mareh 14. 1866, 1n New York, was a lawful one, pro- 
lad , , aM wana the heorv that 7 ' 
eeeded. as It SCeMDS, Uporl Lti¢ rneory bDoat 1b was a 
meeting of the shareholders of a New York corpora- 
» 
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tion: but it intimated that the proceedings at that 
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meeting would not Nave vpeeh Vola even ti the COD) 

Pali had not peen a New York corporation. 
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ine question, theretore, of the tawtulness and vallad- 
ee : en See ° r of eee Re io : i, ene ] 
Ivy Oj such a meeting oO Sharenoiders 1s property raised, 
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and in the present condition of the law, it 1s fortunate 
that the Supreme Court of the United States can be 
called upon to pass upon it. There is no adjudication 
of this Court upon the point, as far as counsel for the 
appellants is advised, and there is some confusion and 
uncertalnty Wn the reported Cases 1D the State reports 
touching the question. 

It may be taken as settled law that a corporation 
may, through its agents, lawfully exercise its corporate 
tunctions,in the absence of express restrictions or prohi- 
bitions. outside of the state or cou try creating it. as. 
tor example, that it may make contracts, carry on its 
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pDuSiIneSs, Sue ahd De sued, 2nd acquire and hold prop- 


ertv witnoutl the state of its creation. 


Bank of Augustav. Earle. 13 Peters, 519, 
DSS : 


Runyan v. Coster, 14 Peters, 122.129 


i it ee 


Railroad Company v. Harris, 12 Wall 
82): 

Merrick v. Van Santvoord o4 N. . ee 
205; 

Kerchner v. Gettvs, 18 S. C. 521: 

lux parte Schollenberger, 96 U. S. 369: 
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Marowetz dO SS 2DO, 156, 1587. 
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Mav, tlh a proper CaSe, lawtully meet and transact ousi- 


rLeCSS which will pind phe company, outside of the state 
P| . 


Or country creating the company. ihe directors are 
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the agents of the corporation, appointes 
‘ i 2", —P ‘ l ‘gga | 14 Laat . ye) inf ° <2 a } } in yrs 
atiairs and see To 1tS pusiINness Interests 1n veneral. An 
avgent. 10 IS now nowhere denied. can act tor the eor- 
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poration out of the state. and as MeCoy oJ... Well sald 
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in the ease of Wood Hydraulic Mining Co. v. King. 45 
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(ga. 40, * li one agent may thus act there would seem 
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75 be no sensible reason Wily a voarad Ot aVenLS May 
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** Hat do so: as directors are only iPwents ne ] neiple 
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“is broad enough to include them. 
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Arms v. Conant. 36 Vt.. 744 


€ 4 Z ‘ 


° 1 " r)> , Se Seer - | 
(vyalvVeSton R. ces kas Ta ow drev, 1] Wall. 


Taylor on Corporations, § 381 
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As far as counsel for the appellants are informed. 


there are to be found but two decisions bv courts of 


last resort in this country, to the effeet that a board of 


directors may not meet outside of the state, and, upon 
an examination, neither of these appear entitled to any 
weight. The first is the case of Hiller v. Parrish. 14 
N. J., Eq., 380, in which it appears that the directors 
of a New Jersey corporation held: a meeting in Phila- 
delphia, in disregard of express provisions of a statute 
of New Jersey which required all business meetings 
and meetines of directors ol New Jersey companies to 
be held in New Jersey. The court in holding the pro- 
ceedings at that meeting Vold, as contrary to the pro- 
visions of the statute, said: 

‘Independent of these statutory provisions it isa 
“rule of law that a private corporation whose charter 
‘has been granted by one state cannot hold meetings 
‘and pass votes In another state. It exists by force 
of the law that created it: and where that law ceuses 
‘to exist and is not obligatory, the corporation can 


“have no existence.’ 


This loose and comprehensive dictum, is uttered 
as though it had some bearing upon the right of 
directors to meet, when, in point of fact, it 
does not ip any way affect the determination of that 
question. In support of the proposition quoted the 
court cites three authorities, no one .of which has 
even a remote bearing upon the question of the right 


of directors to meet. ‘This case need not therefore 


count against the rule conutended for. The other Case: 


is Ormsby v. Vermont Copper Mining Company, 56 
N. Y. 623. which is platuly an uneonsidered d2ctum. 
included in the memoranda of causes not reported in 


full. at the end of the voluine. 


ap 
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he question whether or not directors may meet 


and transact business lawfully outside the state. is 
simply the question whether the corporation can act 
by its agents outside the state. That question is 


conclusively settled: there Seems To be mo reason in 
law. or expediency, or common sense, why the right of 
directors SO CO act, should be any further questioned: 


is 


, 


concur in the 
Opinion that such meetings of directors are | wf 


.¢<@ Y 
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the courts and the elementary writers 


-~ 


proper. 


r . Pee : = YAR ~~ ¢ sy } a ee 
Wood on Ratlwavs. 346. 8 140. and. the 


aut horities cited above. 
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Bit wohen we come To the question ot the rig@nt of 
| } } 3 . . ° of : Zz 1} a 
sharehotders Of a corporation LO noid meetings out- 


side the state. and to bind the company bv pro- 
ceedings re | such meetings—the precise question 


upon which this Court Is now to pass—we are Im- 


. : 2 ’ ° } eat & a 
mediately confronted by an entirely different set 
of considerations. We are now face to face with 


the question—not whether a corporation can act, by zts 
agents, outside of the state of its creation—but whether 
the corporation itself can so act, and, if it can, whether 
consideration of public policy will warrant the courts 
in suffering SO TO act. 


This statement of the point in controversy assumes 
that, for practical purposes, the shareholders are the 
corporation. As the law is developed and adapts itself 
to the wants and conditions of recent times, it 1s to be 
observed that Lord Coke’s fiction of a corporation as a 
“legal person” is fading away. Mr. Taylor, in his 
learned and philosophical work on ‘The Law of Pri 
vate Corporations having Capital Stock,” says: 


“On the whole, it is more in accordance with 


V11 the 
“ordinary use of terms. and a tar clearer and more 


“serviceable conception, CO regard the corporation as 


“consisting of the shareholders.who may with propriety 
‘be said to constitute the body corporate. : wt 
“The shareholders then, vested with the corporate 
“powers, are the body corporate, corporation or com- 
‘pany. It Is their acts, W hen done Wn the manner pre- 
“seribed in the constitution of the corporation, that 
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‘are, properly Speak tf the corporation, SS 49 
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Cf. Wright v. Bundy, nd. 398, 404. 


What the shareholders do. theretore. qua sharehold- 
the corporation does. Their acts, within the 
proper scope, are corporate acts, and except what the 
shareholders do. as shareholders, directly or bv their 
avenuts, these are no corporate acts. Sweeping away 


the fetion the shareholders collectively are the CcOorpo- 


The question what the shareholders may do, is the 
question what the corporation may do. The question 
may the shareholders, as shareholders, act collective- 
lv without the state, is the question, may the corpora- 
tion, as & corporation, 7m propria persona, act without 


> 


the State. This question as 1t attects the case at bar. 


is two-fold. 


Have shareholders the power to meet and act 


out of the state creating the corporation? 


2. Will public policy, and considerations of gen- 
eral convenience,permit them to exercise such 


i power evel if 11 exist? 


The elementary writers and the courts alike, with 
: 7 _ ; 
practical unanimitv. answer each ot these questions 1h} 


the negative, and as we submit, upon the soundest 


grounds. 


The leading case is Miller v. Ewer, 27 Me., 509. in 
which it is declared with great clearness, that all 
votes and proceedings ot persons professing to act In 
the capacity of corporators when assembled without 
the bounds of the sovereignty cranting the charter, 
are wholly void. We may well quote from the opin- 
ion of Shepley, J., herein at length. 

‘“There-are a variety of corporations. It will only 
‘She Necessary Ot} this oecasion LO speak of one class of 


“them —Corporations avgorecate. composed of natural 


**ryg)y . 2 , ‘> ] : | i | Ms ] 
persons. It is often stated in the books, that sueh 
*. . , o- +1 m m< ae ; » is on ed . hie 31 
a corporation IS created bv 1tS charter. l‘his IS not 
: . . } , “) ‘ 4 ¥] ; ; 
Drecisely Correct, he Charter Obi\ conters 


“the power Oj life, or the right LO Come Into 


"existence. % Fs % he Corporators, as natural 


“persons, have no suen power, The charter eonters 


, 
‘which they can have only by virtue of the law which 


s 


“upon them a new facultv for this purpose, a faculty 


“confers it. That law is inoperative beyond the 


t : ’ i os l i - | — . . . 
“bounds of the legislative power DY Which 1t Is enact- 
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‘ad, as tne corporate faculty Cahnhort dCCOMpany Lilie 


“natural persons beyond the bounds Ol the soverelgnty 


‘whieh eonters it. and they Cannot possess or exerc!se 


it there—ecan have no more power there to make the 


Sortifielal being act than other persons not named or 


‘ossocluted as Incorporators, any-attempt to exercise 
Mesh = Santee: those is aereds an wéurnation of su- 
such a faculty there is merely an usurpation of au 


“thority by persons destitute ot It, and aeting without 


‘ : ths ;* 17 i || , 
“ahy legal Capacity ro aetin that manner. it Totliows 

es } he 1;  , 7 riart, noe 
“that all Votes and proeeeaings Of persens proressihg 
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‘to act In the capacity of corporators when assembled 
ra . 


‘without the bounds of the sovereignty granting the 
“charter are wholly void his is a tamiliar prinei- 


“ple when applied in analogous CuSsSeSs TO persons upon 
“whom the law has conferred some power or faculty 
‘which as natural persons they do not possess. The 
“power ( onferred by law upon executors and ad m1n1s- 


‘tractors cannot accompany their persons beyond the 


“bounds of the sovereignty whieh has conferred it. 


<— 
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The learned Judge then proceeds to declare that 
corporations may, as of course, act through agents out- rN 
side of the state creating them, and that boards of d1- 
rectors may assemble and act in like manner outside the > 
state. Then, after a consideration of the provisions of 
come 
the statutes of the state in point, and the terms of the 
charter of the company whose sharel:olders had assumed on 
to act outside of the state, the conclusion of the whole 
matter is set out in these words: 
“Whether the statute provision of this State, and y 
“the intention of the legislative power, or the ven- 
“eral rules of law respecting corporations be exam- 
‘ned. the conclusion must be the same: that this 7 . 


“corporation could held no meeting tor the election 


© 


‘of its officers, or for the regulation of its affairs with- 
“out the limits of this state; that all such meetings 
“and proceedings were without right or authority and 


| a Pei 
“whotly Vola, 


See also to the same point 


Bank of Augusta vy. Earle, 13 Peters, 519; 
Freeman v. Machias Water Power, ete.. 
Co., 38 Me., 343; NN 
Aspinwall v. Ohio, ete. R. R. Co., 20 
Ind., 492: 
Camp v. Byrne, 11 Mo., 525: yN 
Heath vy. Silverthorn, ete., Co., 39 Wis., 
146, 152: 
Bellows v. Todd, 39 Lowa, 209, 217: «> 
Ohio, ete., R. R. Co. v. MePherson, 35 
Mo., 13: «> 
Mitchell v. Vermont Copper Mining Co., 
ie | Gee a Super. Ct., 406: 
Farnum v Blackstone Canal Corporation in 
1 Nin 7 46: sd 
i inher, . 
Day v. Newark India Rubber Mante. 
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Tavlor on Cor ‘aty} . §QQ9. 
a On Orporatl1ons YOOoZ ° 


Morawetz do S363: 
Angell & Ames do S448: 
Potter do $356 to 359: 


Wood on Railways §1389: 

‘¢ All stock-holders meetings,”’ savs Mr. Wood. the 
latest writer upon the Law of Railways, “must be held 
“in the state under whose laws the corporation is 
“organized: or, according. to the great weigcht of 


‘authority, all its proceedings are wholly void.” 
Wood Obi Ratlwavs. S139. page 4 t. 


No single adjudication Was cited in the court below 
1 support of the proposition that meetings of share- 
holders out of the state are lawful, and it is confidently 
asserted that no such decision of any court of last 


resort can. he found. 


Shareholders can meet and act in the capacity of 


shareholders, oniy by virtue of the power conferred 


upon them in their charter. The charter is a le- 
oislative act and has ho foree or validity beyond 
the limits of the state. The power of the shareholders 
to do acts in the capacity of shareholders may, there- 
fore. well be held CO be hounded by the State lines. 
Within those lines they have an artificial capacity to 
act, but without the lines the artificial capacity is gone. 
Within the limits of the state the shareholders are the 
corporation, but when they cross the line the enabling 
force of the legislative act is gone and they are no 
longer a corporation. When they meet within the 
state, in the prescribed manner, they constitute a lawful 
shareholders meeting, but when they meet without the 
state, they are inerely a company of gentlemen away 
from home. and the meeting can have no significance 
whatever as a shareholders meeting, Inasmuch as a 


meeting, as shareholders 1s possible for them only 


within the STave. 
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they may lawfully meet once as_ shareholders 
vithout the state they may do so twice—or ten times 
or always —and, if SO. they may exist as a body corpor- 
ate in another state. precisely as they were incor- 
porated to exist at home, and 1t cornes to pass ac- 
cordingly that it is within the power of any state to 
Incorporate al company in other state, or it IS possible 
for a set of men incorporated In one state to make 
themselves a corporation of another state by their own 
act, and so, presto, the exclusive prerogative and power 
oT the State to create corporations within its borders 
vanishes, and there may be as many corporations 
ereated 1n any state as all the legislatures of all the 
rest of the world Cat) charter. Or as many aS the 
shareholders of all the foreign corporationsin the world 
elect. 

Unless the entire theory upon which our modern law 
of corporations rests, and upon which the state as- 
sumes the soverelgn prerogative of Incorporating Com- 
panies within her borders is to be abandoned, corpora- 
tions must exist only in the state creating them. And 
if shareholders have the capacity to hold corporate 
meetings in foreign States, then they exist as stock- 
holders in such foreign State. and they are the corpora- 
tion, and so the corporation exists.and thereis anend., 
in this vicious circle, of the whole matter: four here we 
have a corporation existing where it was not created, by 


virtue of the legislative act of a foreign State. 


jut again, upon considerations of public policy and 
veneral convenlence, and quite apart irom any legal 
‘omplications, we submit that any rule which permits 
shareholders in corporations having capital stock, to 
meet and bind the company by corporate acts, without 
the state creating the COMpany, Opens a wide door for 


fraud, and oppression and injustice. 


ler the consequence of a contrarv rule. It 
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[tf shareholders may lawfully meet without. the state, 
it is plain that they may meet anywhere without the 
state, and it will be held that the shareholders of 
a Connecticut company may meet, not only In 
New York, but also in New Orleans, or London, or 
Caleutta, or anywhere in the world where the 
neeting ean be procured to pe ealled. This, it iS 
plain, would be a clear subversion Ot the rights of the 
shareholders. especially of the smaller shareholders, 
and would be an easv cover for any raseality COontTem- 
plated with reference LO the corporate property. A 
corporation, in order to answer the purpose for which 
corporations are usually created, that Is, in oraer that 
if nay honestly accomplish honest ends, must have a 
loeal habitation iS well aS a tiame. lt muStT have cl 
home and stay at home, so that all ersons dealing 


. . . . } ae on sd 
Witn io, or ownlin®? Its stock. nav have notice where It 


is to be found. 


And when one buys. stock in a corporation it is to 
the business interests of the community that he be as- 
sured that that corporation is a fixture, that 1t will 
never be carried bodily away, aud that he will never 
be called upon to attend stockholders’ meetings at some 
distant place. In by far the greater number of in- 
Stances this question can never be of practical linport- 
adhnee, Most corporations are created for loeal 
purposes, and could never be fraudulently moved 
tO a distant place : and stock In these COrpora- 
tions Is. perhaps, generally owned, for the most 
part, by persons somewhat eoneerned in the actual man- 
ageinent of the affairs of the company. This 1s largely 
true in the case of banks. insurance and trust companh- 
ies, and the manv mercantile corporations which have 
been created in recent years. But the reis another, and 
in this country a growing class of incorporated come 
panies — as, for example, railway and steamship, 


eXpress, mipinge and telegraph companies — whose 
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stock is often owned by a very large number of 
persons, holding it in various capacities, and 
living in every part of the world. It is particularly 
the right of shareowners in such companies to be as- 
sured that the companies in the stock of which they 
invested their means will remain fixed and _ sta- 
tionary in some certain lace. If itis a Connecticut 
company that it will remain such, that the busi- 
ness will be conducted in that State, and especl- 
ally that such part of the business as the shareholders 
take part in will always be done there. Cvounsid- 
erations of this nature frequently induce subscrip- 
tions to stock or purchases of stock. A sound public 
policy requires that such assurances be not diminished, 
but rather increased, as occasions arise, by Judicial 
decision. The smaller shareholder ts especially con- 
cerned that the larger holders of the stock be not al- 
lowed to prejudice or imperil his interest by procur- 
ing meetings of the company to be called at places 


where he must elther be unrepresented or trust his 
interest to the uneertaintv. of a proxy. The com 


munity at large is concerned in having the affairs 
ot corporations SO Inanaged and controlled as to pre- 
vent as much as possible unwarranted and fraudulent 
assumption of control of them by unserupulonus men. It 
concerns the public that the affairs of the great 
corporations of the country be honestly mahe- 
aged in the interest ot the shareowners'§ and of 
the public. And we very respectfully submit that 
2 rule’ made imperative that shareholders’ meet- 
ings shall never be held, to bind the company, 
outside of the state, is a sound rule of law, and 
one calculated to promote honest management and 
honest shareholders’ meetings; while. any other rule, 
permitting shareholders’ meetings to be called any- 
where, tends to facilitate fraud and directly jeopardizes 


the property of the shareholders. 
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Hit. Im that it held the Mortgage of March 19. 
IS66, known as the “ Berdell Mortgage,’’ valid 
and binding on the Company. 


[It is our contention that this mortgage is void. 
and in no way effectual to bind the company upon the 


following grounds 


sae ~ . 
|. Beeause the pretended meeting of the share- 
holders in the citv ot New y ork. ATL W hich 


| . } } , } ' 
tne mortgage 18 pretended LO nave been 


authorized, Was all unlawful Ineeting and its 


proceedings wholly void. 


Because, even upon the theory that the meeting 
In New York was lawful and regular, no 
mortgage was authorized at that meeting, nor 
have the shareholders at any subsequent meet- 


Ing ever pretended to authorize 1t. 
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3. Because the whole transaction from beginning 


LO end Was ultra nIves8 
4. For fraud. 
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lo consider these Ovpyections LU bone mortgage 10D 
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Cnelr orcer, 1 may ve remarKed, JUrst, THal, MasMUcH as 
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the Boston, Hartford and Erie R. R. Co. is not a COrpo- 
- ns r L, rola 
ration ereated and constituted by an act of the legisia- 
cure ol the Stare ot New \ ork. and Is not, thereiore, 
a New York corporation, and because, In consequence, 
. 2 . } ee 1, 

no lawful meeting of its shareholders could be held 


—— 


in the State ol New York, the proceedings at the 


A 


pretended meeting of Mareh 14, 1866, in the city of 
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New York whatever such proceedings mav have been. 
could not have authorized anv mortgage of tne pro- 


perty and franchises of this company which could, in 


any way, bind the corporation. it follows necessarily 


from the premise that this company was not a New 


if 


York corporation, and that the meeting of shareholders 
was pretended to be held in New York, that the pro- 
eeedings at such feigned meeting were void, and 
could not bind the company. There was no lawful 


meeting. and henee no binding act. 


-By section 8 of the Charter of the Boston, [lartford 
& Erie R. R. Co., it is provided that “said company 
“may, by a vote of the stockholuers at a meeting law. 
‘fully ealled tor the purpose, Secure any bonds, eCc.. by 
“mortvace ot their railway,” SiC. This method ot 
making the mortgage being expressly prescribed by 
the charter, is exclusive. ‘The corporation 1s empower- 
ed to make a contract and to make tt in a certain 
specified way. They may, therefore. it they elect, 
make the contract, but only in) the specified Way - 


‘The act of incorporation,’ says ( hief Justice Marshall 


speaking LO this point in the. case of Head. ete. v. the 
Insuranee Co., 2 Craneh. 127, 169, “1s to them an 
‘enabling act; it gives them all the power they possess; 
‘it enables them to contract, and when it prescribes to 
“them a mode.of contracting they INnuUusStT obsérve that 
‘mode, orthe instrument no more creates a contract 
‘than if the body had never been incorporated.” See 


“ulSO Hill Vv. Manchester. etc... Co. Kh B. X Ad. S74. 


The attempt then, to authoriz2 this mortgage at the 
New York meeting on March 14, 1866, was an attempt 
to make a contract for. this company In a manner not 
prescribed V the eharter, at a meeting not “law- 
fully ealled tor the purpose,” and hence no contract wis 
made—no mortgage, by 7 any possibility, anthorized. 
The corporation could be bound only in the manner 
prescribed in the charter. It could. be bound in no 
other way, and hence was not bound by the pretended 
proceedings al the New York meeting, ‘The powers 


“of a corporation organized under a legislative char- 


‘ter are only such as the statutes confer. and the enu- 
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‘‘meration of them implies the exclusion of all others. 
Thomas v. Railroad Co., 101 U.S., 7] 

But itis argued that the proceedings of the New York 
meeting must be held CO bind the company, because by 
subsequent acts of the legislatures of New York, Rhode 
Island, Connecticut and Massachusetts, these proceed- 
Ings were duly ratihed and contirmed, and that by such 


legislative ratineation the mortgage was validated. 
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l‘o which we reply that no amount ol legislative 
ratineation 1s suftheient tO make a contract, or to make 
ar << hie] «| | aixy xyAaid walid and affant 3 | 
an act Whiell 18S avsolutelyvy void. valla ana etlectual. 
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hese legislatures plainly had no power to compel 
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CHS Compal tO make a mortL@ace, Dor Could the ie Is- 
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latures make ®& mortgage tor the COomMpahy. | here Is 


OULY one way whereby Lilie property ot. this COmpahy 
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eouild be lawtully MmOoreva Leas Licbl lle Iv. by acy Of the 
} ists cass at o Vane im aie | ae rt 
shareholders at a lawful meeting. Without sueh aet 
at such a meeting there could pe no mortgage, and 


there being no mortgage created by acl of the share- 
holders. no act of the legislature ot any State could 
operate to create one. The pretended proceedings at 
the New York meeting were not merely voidable—a 
condition of things which implies a power somewhere 
to ratify and validate an existing entity, but absolutely 
void, a mere nullity—a state of things which excludes 
the idea of a thing to be validated, and. by consequence, 
a power to validate. It is settled law that legislatures 
cannot ratify what they could not have authorized 
at the beginning. The meeting of shareholders in 
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impossibility of any such proper application for a 
grant of authority to validate this mortgage. Moreoy er, 
of the rule of law that a stock-holders meeting of this 


company could not law fully be held in New York all 


persons xre conclusively presumed to have knowledge. 


In Re Assurance Society , 30 lL. vg. Unan. 
137; 

Balfour v. Ernest. 5 C. B. (N. S.) 601: 

In Re Atheneum Society, 4 IK. and J. 


HAY. 


We believe, therefore, that it is clear that this 
mortgage was invalid to bind these appellants. 

[In McClure vy. Township of Oxford, (94 U. S. 429.) 
it was held by this Court, that where bonds Carry 
Ot) their face, evidence of their unlawful issue Or @Xe- 
cution, they are wholly void, and no holder of such 
a security will be heard to claim Jona fides. And ina 


very recentcase, (Hayes v. Holly Springs, 114 U.S. 
120,) it was held that bonds, void for want of power to 
issue them, are not validated by any recitals on their 
face, or by any acts 7m pats claimed to operate by way 
of estoppel, and that too, even in the hands of a bona 
fide holder. “Recitals,” says Mr. Justice Blatchford 
in the Opinion in this case, ‘‘on the face of a bond, cr 
"acts an pais, operating by way ot estoppel, May cure 


‘Orrecularitv in the execution of a statutorv power, 


‘but they cannot create it. If, as in the present case, 


‘“leoislative authority was wanting, the bond has PO 


. validity.” 
see also in point — 


Horton v. Town, of Thompson, 71 N. 
¥. O18. 533, 5236: 
Thompson y. Perrine, 108 U. S. 806; 


Secovill v. Thaver. 105 U. S. 148. 


IV, Imthatit held ihe proceedings and decree 
im the Ellis suit in the Supreme Judicial Court of 
Vassachussets valid and regular, and binding 
upon these appellants, and the decree of foreclo- 


sure a bar to this suit. 


It is cur contention that we are not bound by the 
| . + oats ee oan. i 4] , 
proceealings and cle cree in that SUIt, nor varred thereby 
F 5 bf 

tor the following reasons :— 


|. We were not party to tnat sult. 
2. There was no veal controversy in the suit—it was 


mere collusive proceeding. 


we 
~— 


‘ r j . . vs } / 
3. The suit is still pending and undeterinined. 


‘To consider these points in order, we remiurk that, 
while it LS coneeded that the shareholders, in their col- 
lective capacity gu : shareholders, are the corporation, it 
is insisted that the shareholders individually and sever- 
allv are in no sense to be regarded as identical with 
the corporation. A suit against the corporation is not 
a suit against an individual incorporator, and such 1n- 
corporator is, In no proper view, a party to such a 
suit. The corporation has a personality distinet from 
that of its individual incorporators, and its property, 


WHOLLY 
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debtors LO The plaintitis In the FKltis sult, and were 
: . me 1 
theretore. Hot parties CO that proceeding ( onro 
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v. Company, 12 Barb Ol. The suit was brought 


I | } ] 
“wValnst the COrporation WhLleCH Was made defend 
 nanaAPr an 1] } : 7 bans 4] 
ant ol record. he alleged debt was due. by nile 
ear atin? $ = F i : lde; ; i; = . 
COPPOration, NOt eA tie shareho goers, ime remedy 


sought wus against the eorporation: the judgement went 


‘) yr . +c | } ‘ . > yee . . . . , j ] 
acainst the corporation: an execution would nave 
r¢ ehed only eorporate ‘opnertyv xeept by a par 
acil i iit rOOTraALeé prope LV, alli ( COPED adseCpPal 
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ate proceeding, directed particularly against the share. 


noiaders, €o0-nomimNe. they could not have heen reac ed 


It is set forth in t! 


Per’, that. in the Ellis suit, one Lane was both plaintifl 


; , ‘ } d } — ae . 7 Rs as + _ . 
ind defendant. that the suit was brought by him in the 


Ls Re ie 6? woe » 4 — aes Pe —, 
name of his Glerk : that neither he vor nAIs Clerk WVils 


} , . > 2 on « r *) ahla th _ 
a VOrltd hid creditol Ih SUCH a Way aS to enable bbe sult 


] 
i 


—" 
— 
t 


be lawfully prosecutes that the suit was maint: 
ed DY Lane, and his contederates, Ol} the one hand. 
and defended Or pretended LO be defended by Lane 
and his countederates Ot) the other hand. Lane Was, 
therefore. dominus lai2s. There Was lho controversy, 
there was no jurisdiction, the whole proceeding was 
In contempt of court, and the formal judgment was a 
nullity. In such ad Case, and Dy such ra | pretended 
litigation we are not bound. ‘This is settled law in 


ie: . yee 
this Court 


Kletehe £ Peck. 6 Cranen. Si. Laz. | IS s 
Lord v. Veazie, 8 How, 251, 255. 256: 
Cleveland v. Chamberluin. 1 Blaek. 419 


W ood-Paper (oO. # Hiett. S Wall. Deved 


ede. 


Ct. Hoskins v. Lord Berkeley. 4 Term. 


In the matter of R. J. Elsam.3 B. & 


[It needs no argument that, 1f the Ellis suit was such 
a sult aS by demurrer it is admitted to Hhave peen. the 


deeree and all the proceedings were void. The de- 


— 


murrer, for the purpose of this proceeding, admits the 
mmaterial allegations of our bill. The Ellis suit. is. 

ey ; “a ’ | - ae 24 
therefore, for the present. such a proceding as the bill 


represents. 


Mr. Justice Taney In the opinion in the ease ot Lord 
v. Veazile, supra, in passing upon such a collusive suit, 
as, for the present, the Ellis proceeding is to be as- 
sumed to have been, after defining what it meant by an 


amicable act lOn, Says 


‘The objection in Lhe case he iO) 


: "t S 1s, not that the 
cé . ly : | } 
proceedings were amicable, b ere 1S no real 
“conflict of interest betweet hat the plain- 
> 6 , 3°. ae 4 © ns i . i | ’ 
tiff and defendant have the same res ind that 
‘Interest adverse and in confli Wi the interest ot 
phy pe rsonus., W IOSe TICUTts WOTLL i) ~ f LOUSTLY rile¢ ted, 
coat ' : 4 : oan Ae F 
if the question of law was decided 1n the ma ner that 
bs : : ] } 
both O} the parties LO ros SUT (ICSTrTe 17 TQ He A 
‘“Tudement entered under such elrecumstanees, and for 


‘sueh purposes, is a mere form. 
"Was IT contempt ot the OUT, and 
the 


‘holdin yr the 


—— 


‘ible. and learned —distrie 


(Yreuit 


ye . : : . ] . ;y . i 
judgment, pro Ttorma, to be entered under th 


“sion that tl 
‘plaintiff and defendant, and thi 


‘TO ODTA]! 


1a deeclsion upon a dispute 
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in which they had adverse interests 
“Torm thus procured in the eve ot ti 
(emi DD x a sa : a hea 
ment ot the eourt. It IS a nulilt 
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wlll lle upon 11 
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A 


“CPrOPr 


interest brought an question. 


iam.in Karl of Bandon v. Becher, 3 Cl. and F, 479, 


° ’ } 
f judge wi 


C‘ourt. undoubtedly 


lire was 1n faet a controvers\ 


‘YyY were proceeding 


} 
: 
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A judg@ment mn 
i . - 
l@ iaw Is ho jJuag- 


decree must be a judicial determ) 
- t " ] + i = Sa 
agitated petweenm real Dbarctles up 
‘interest bas been set led ln order ft 
here m a oe ‘eal interest. ar a 
trnere must ve a rea LHNLerest. a. ire i 
= } : ee aed ae e oF 
defenee and a real deeision. oT all 
I. : : - 
‘not one takes place Ina tTraudutl 
‘There is no Judge, but. a perso 
; 
insignia of a jndicial officer, 1s emp 
" 34)..2a hetitious CAUSE proposed {) 
5 | 
. party Wtiatwne: there IS no party ¢ 
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Wedderburn arguendo, Dutchess of ivingston’s ¢ ASC, 


20Howell’s state Trials, 478, adoptec¢ 
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Cf. Spencer v. Vigneaux, 20 Cal, 442. 


\\ hole proceeding 
reprehens- 
1O then 
suffered the 
e Impres- 
between the 


question ot ley 


ment or 


je 


tion oft a cause 


i L <4 
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1) Which } ren 
make asentence, 
rosecution. a reai 
ese requisSltes, 
Or CoOllLuSive SuUll 
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:, ; 
nere 18 ho 
PTC] ij ro reat 
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bv Lord Broug- 


wae bs 
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6Y 
The later CAS@S in all the courts are TOT he Salne effect. 


Now we allege. and it is admitted, that Ellis. the 
clerk of Lane. brought this suit, and that Lane earried 
on the suit, through Ellis, as plaimtiff; that then Lane, 
being. President of the Boston, Hartford, & Erie, R. R. 
Co., defended the suit~the very suit that he was pros- 
ecuting as plaintiff; that he retained the counsel on 
each side, and paid theim both. and that. Oli all agreed 
stutement of facts—an agreed state of faets between 
his LWo SeTS ot counsel —_the question of the 
standing of the trustees under the Berdell mortgage 
and the regularity of their appolntinent was brought. 
before the court. In this condition of the COnTrO- 
versy an adjudication was obtained, by which it 1s pro- 
posed to bind us here. We insist that we are not 
bound; that, in the language of this Court, speaking 
by Chief Justice Taney, “The whole proceeding was 
“in coutempt of the court, and highly reprehen- 
“sible,” and that the judgment is void and of no effect 
to bind anybody but the immediate parties to the 


fraud. 


But, finally, we urge that we are not bound by the de- 
eree In the Ellis suit, because it appears that, at the time 
of the filing of the bill herein, (page 20 of the Record,) 
the suit in Massachusetts was pending and unde- 
termined, that it still is pending and undetermined, 
and for the reason that it is settled law that the pend- 
eucy of a suit in a state court is no answer and no 


bar to asuit in a Federal Court. 


Gordon v. Gilfoil, 99 U. S., 168,178: 

New England Serew Co. v. Bliven, 38 
Blatcht., 240, 243: 

Loring vy. Marsh, 2 Clifford, 311, 323: 

White v. Whitman, 1 Custis, 494; 

Wadleigh v. Veazie, 3 Sumner, 165; 


Payne v. Hook, : 
Latham v. Chafee. U.S. Cir ee for 


B14 F Bea. Rep. HO: 


[t is alleged in the bill that the Ellis suit in the 
, Be > y ‘ 
Supreme Judicial Court of Massachusetts, has “never 
‘proceeded to a final determination and decree by 
btand | . 2 : aoe wn i | . } 
sald court, and is now pending therein, so that n 
‘fy , " : } tal 
“final adjudication has heen made ot the pretended 
“rights of the parties thereto. page 20 of the Reeord). 
, } 7 » : ‘ oe 7 
[tis a contradiction 1n terms to affirm of a suit sub 
and? } " “ Pus oy J 
qudice tHat. ICIS VES aAaQVUuUdzcaTAaA.. 
N . | * > et }. 7 j } as 
NO question DeCOMeS 7e8 Ca)UdicaTAa, UNTIL IT IS settled 
bv tnal yudgment. 
{ e $s ‘? Fe. = } > ‘1s 1. 3 
Sharon V. Hill. 26 Fed. Hep. oof, Oe, 


ov | 


Kreeman on Judoments 25] 
A decree in its nature 1ntermedlate and interloeu- 


tory, even thongeh it deeide something —AaSsS every deeree 
must. ol whatever nature—tunotli it definitively settles, 
determines. and coneludes the controversy, cannot 


operate an estoppel. 


Kor tnese reasons as herein set forth, we submit 
that we are not bound or barred DY tne yroceeding 


} 


or decree in the Ellis suit. 


V. Inthat itheld the proceedings and decree in 
Bankruptcy in the District Court of Massachu- 
setts valid and regular and binding upon these 
appellants, and the decree thereina bar to this 


suit. 


We are not bound or barred DY these proceedings 


snd deeree. 


Beeause the whole proceeding from beginning to 


+ . 


end, was collusive and fraudulent, and the 


decree, in consequence, a mere nullity. 
ecause we were not parties to the proceeding. 
Beeause of a defect of jurisdiction. 


In respect ot these proceedings 1h bankruptcy, by 
which it is contended that we are barred and foreclos- 
ed of any right to maintain this suit, we charge that 
hey were collusive and fraudulent, and that, in con- 
sequence, the decree did not vest the assignee with 
the right to maintain the suit, nor did it operate to 


the title ot the railroad company. 


ln impeachinent of the validity of the adjudication 
in bankruptcy, the bill alleges that the petitioner 
Adams, was not in fact a creditor of the Boston. 
Harttord and lurie Railroad Company, but that, 
in. pursuance and furtherance of a corrupt conspiracy 
between the petitioner and the president of the road, 
and others, the petitioner wis falsely made to simulate. 
the character of such a creditor: that the Board of 
Directors of the road, by a regular vote, authorized 
and instructed the president, as the executive officer of 
the corporation, tO Oppose the proceeding in bank- 
ruptey, and to resist an adjudication therein against 
the company; that, in pretended and apparent compli- 


ance with this authoritv and instruction. the president 


-_ 


: 
“ 
>.) 


Lane, retained the Hon. Benjamin R. Curtis, a lawyer 


+ | 


¢ I a . . ; 
O} distinguished eminence th whom tne corporation 


had confidence, as the attorney forthe company in these 
proceedings, instructing. him to resist and, if possible, 
defeat an adjudication aGalnst the company, that sub- 


sequently, inevasion and violation of the authority and 
instruction civen him by the corporation, and in 1ur- 
therance of the corrupt conspiracy charged, Lane em- 
ployed his own personal attorney to represent 


. 


] S ] a ° 
che company In tne bankruptey proceealhgs, ana 


Instructed him LO procure, DV COnHSenHT. an adjudiea- 


Ls i a x. ahs - , - 2 L. ’ 4. | 
tion ol VANKrUpPTES avalnst tne Company ; cLhat ac- 


cordingly such Consent Wiis Vivel, and there- 


. ‘ ’ iy } 4 : Pike 
Upon, and hot Upon whey proot o bnne tacts essential to 


a valid adjudication of bankruptey, the company was 
adjudged a bankrupt; that all the acts of the president 
Lane, toward and tending to the adjudication of 
bankruptcy, were studiously concealed from the diree- 


tors and stockholders of the company, and were de- 


' 
’ 


: . 
signed ana done bv Lane. as president, ror the Con- 

‘ , ee Pe on ee 
Summation of the corrupt COUSplracy Into whieh he had 


* t . ] ane 7 7 | - , F ‘ q ’ ' | ] . ai ] 
eovinously entered To divest Lhe ¢ OlNnpanby oi whieh he 
was the executive head, of its property and PpOSsSser- 


: 
i sey Tf 


I. rom this predicament of ract. the rracthp Ol which Is, 
ie > ’ é , oe : * " - : ae 
tor the purpose of this demurrer. admitted, 1t results 


| ] i's ’ ~~ " han! 17) " ‘) ro—in | hee 

that the adjudication of bankruptey against the com- 
it 2 : : i] ; } : —7, ‘ ’ ) 

pany was obtained by collusion between Lane, thi 


ge ? } , | ] a 
president of the company, and Adams, the pretended 
Me ew : } } . rs , 
petitioner In bankruptcy, and that. 1n takine the pro- 
ceedings and in obtaining the aeeree. these pretended 


} 


litigants practiced a fraud and an imposition upon the 


Bankruptey Court ; that in legal effect there never was 
herein any valid litigation in the Bankruptcy Court, 


e . } } } . . 
and henee no binding and valid decree ot bankruptcy 


and therefore, of necessity, that all the tneidents 


ot this pretended and fraudulent decree, includ- 


OH6 


-ing particularly the transfer of the property of the com- 
pany to the assignees in bankruptey and its ultimate 
transfer therebv to the New York and New England 


Railroad Company, are frustrate and ineffectual, 


Upon this state of fact the only question of law that 
ean here arise 1s whether it be competent for these ap- 
-pellants in this suit to challenge the validity and avoid 
the effect of this decree. This question we have COn- 
sidered fully iD arguing the following assignment of 


j yay oY 16 © AS 7 ; . . / = 7. E al } 
error. | pp. 4 id-She3 20.7 7A, and iT Is therefore Omitted 


here. 


The argument made under the preceding assignment 
of error, in considering the legal effect of the Ellis 
suit as affecting, these appellants, to the point 
that a judgement or decree ina suit not a real con- 
troversy is void and of no effect to bind any one, 
not party to the fraud, and' is moreover in contempt of 
court (pp.59-62, supra), applies to the full extent to this 
pretended and collusive proceeding in bankruptev. Here 
as In the Ellis suit, there was no controversy, no Op- 
posing interest, the same set of persons were both plain- 
tiffs and defendants, and the decree entered by consent 
was according to the real interest of both the parties and 
contrary to the interests of all persons concerned, ex- 
cept the parties to the fraud. The Bankruptey Court 
was imposed upon, and induced to make a decree in: 
ignorance of the real state of things, which decree was 
in fraud of our rights. Lane was dom7nus litts in this 
proceeding, just as he was in the Ellis suit, and for the 
“same covinous purpose, and with the same result. It 
was all a part and parcel of the conspiracy to rob the 


stockholders, and to enrich. by the robbery. under the 


rorms ot law. the perpetrators of the iniquity. 
‘In the eye of the law fraud spoils evervthing it 
‘touches. The broad seal ot the Commonwealth is 


“crumbled into dust as against the interest designed 


“to be defrauded. Kivery transaction of life between 
‘Individuals in which it mingles is corrupted by its con- 
“tagion. Why then should it find shelter in the de- 
" Cree ot COUTTS. There is the last place on earth 
“where it ought to find refuge. But it is not protected 
“by record, judgment, or decree. Whenever and where- 


i} 


“ever it is detected, its disguises fall from around it, 


‘and the lurking spirit of mischief. as if touched by 
“the spear of Ithuriel, stands exposed to the rebuke 


} ds : ‘7 } . 
"aha condemnation o1 bne taw 


Mitehell v. Kintzer. 5 Penn St.. 216. 
217. 
But again, as in the Ellis suit, these appellants were 


not parties to the proceeding 


) 
] 
l 


in bankruptev, and 


henee are not bound by it. and mav attack it here or 


elsewhere. The argument to this point under the 
previous assignment of error suffices here, and need 
not be repeated. (Vide pp. 57-59 Supra) Upon this 
point, the Ellis suit and the bankruptcy proceedings 
are identical. We were not party to the Ellis suit; 
neither were we parties to the pretended proceeding 
in- bankruptey, and hence, we are not bound or barred 


by the decree. 


But finally, the adjudication of bankruptey which 
we seek to impeach is vitiated by a still more radical 
and essential infirmity; namely, by a defect of juris- 
diction—an infirmity which avoids it everywhere, al- 


, , : : 
Ways wud agalnst everybody, whnetier parties or 


Strangers. 


The case of the Marshalsea. 10 Coke. 
68, 76: 


Pennoyer v. Neff..95 U. S.. 714. 


The existence of il debt due from the respondent tO 


the petitioner Is. an Indispensable condition to the 


OHS 


o 


iustitution of a proceeding 1n_ bankruptey—that 1s to 

say, it is a jurisditional fact 
Bankruptey Act, 1867, $3 11, 39; 
Sonneborn v. Stewart, 2 Wood, 599 : 
McCormick v. Pickering, 4N. Y., 276: 
In re Western S. & 'T. Co., 18 Pae. L 

R., 66: 

Re Buseh, 10 Bank, Reg., 150; 

ke Rosenfields, 11 id., 86 


Perkin v. Proctor, 2 Wilson, (Eng.) 382 


lt IS a CONCeSSION Ol record that the petitioner Was 


he 4 ] 4 } - | - — oa 4% aa ‘ : 
not a creditor. but that he falsely personated the echar- 


acter OT a ereditor ror purposes of fraud and lM post- 


meee 
ryxi.- ~ , } ] } j 
his ralses the question whether bhne rack 
that an adjudication Ol bankruptey was obtained j 
' ; he oe he 3 ‘ ] ] a i : - 
upon a nhetitious and pretended adept be avali- 
1 a ? 4 ns a } 
able. It) collateral proceedings, LO bnpugh ana 
urs —— a ats bo Re a die al 
: avoid the decree for want ol JUrISQICTION. fhasmuceh 


as this 18 not precisely the Same thing, as the question 


' a. i | i ee "ie sy } P ae s&s - s ; ™ & 
whether this adjudication, and the adjudication in the 


Eb Be -r : a ° . 
Kilis suit, can, Cn general principles be impeached 


} 


} . iL .- ie a = SP Capa 
collaterally In this sult. aquestion fully considered 


hereafter, [pp. 75-83, mmfra. we may properly discuss 


it at this lace. 
| 


Upon this point then. we remark that the Fed- 


eral District Courts. though not inferior tribunals. are 


vel statutory courts ot limited and preseribed juris- 


MeCormick v. Sullivant, 10 Wheat, 192: 


ox parte W atkins, 3 Peters, 195: 


Kennedy v. Georgia State Bank. 8 How 


OS6. 


They. therefore. OD lous] 


- to the course of the (Common Law 


LESUtL uct WwW. 


a. \loore vy. Presby. 25 N. H.. 299. 


ceili a all 
WW nen superror courts act by Virtue or a special 
t+«<, 4 etr , i ps eee i — . > } : 
a Statutory authority thelr proceedings stand on the 
14 . . i 


o as those of courts of limited and interior 


r-ay° , , ’ = 
Williamson \ Berry OS tLiow. 1Os): 


Willi eo ae ee 
iitkballisO! w« Pei ail. 9 Bee my: 
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Webster v. Reid, 11 id, 487: 
Wenning v Corwin, 11 Wend, 64s: 


In the matter Ol] Klatbush Avenue. | 
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. . |) Barr 19. 
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Chateher v. Powel 6G Wheat. 119 
, j +372 
Boswell] ' (OTIS. How oe): 3°) 
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ine deerees of rie Distriet (Courts ure, thnerefore., 
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\ lark \ liolmes. Douglass. (Mich.) 


Borden v. Fiteh, 15 Johns, 121 

Harrington v. ine People, 6 Barb. 607: 
we: ,oves.v. Butier, 6 1d. 6138: 

browl Ve Koster. () R. I N64. aWher 


Denning v. Corwin, 11 Wend, 648: 
Wise v. Withers. 3 Craneh. 331: 


Holvoke v: Hoskins, 22 Mass... 20: 


Tyler v. Pomero\ 90 id. 480, 484. 


, 40 
Sears v. Terry, 26 Conn., 278. 
: | Luther v. Borden, 7 How. 1,61; 


Dynes v. Hoover, 20 id. 68. 


Hence an adjudication in bankruptcy is not conclu- 


. 


sive of a jurisdictional facet. 


Stiles v.- Lay. 9 Ala. 795: 
[In re Goodfellow, 8 Bank Reg... 452. 
s.c. 1 Lowell, 510: 


In re Penn... 3 Bank, Reg., 582. 


Ln (;oodfellow’s Case, supra, Judge Lowell 
Sald: “Upon a fact which ZoeS to defeat the 


‘Jurisdiction over the supposed bankrupt,’ the 


} “ *Z . 
record IS not couclusive evidence. ‘Cond SUCH a 


_ 


‘fact as that may be shown by plea or proof 
‘in any court, by a person not estopped to show <'*? 
The record of even asuperior court of general common 
law jurisdiction may be contradicted, and its judg- 
ments avoided by extrinsic evidence in disproof ot 
jurisdiction In the particular case. This is the rule of 
the Supreme Court of the U nited states. me The juris- 
‘dietion” said the court in the ease of Williamson 
v. Berry, {8 How. 495,540, | “of anv court exereising 
“authority Over a subject Nay be inquired Into by 
‘every court when the proceedings of the former are 
‘relied upon, and brought before the latter by a party 
‘claiming the benefit of such proceedings” and -“ the 
‘rule prevails whether the decree or judgment has 
‘been given ina court of Admiralty, Chancery, Ec- 
“ clesiastical or court of common law, or whether the 
- point has risen under the law of nations, the practice 


‘in Chancery or the municipal laws of the states.” 


And again by the same court in another case it Is 


said, ‘* Where a coart has jurisdiction it has a right to 


‘deeide every question which oeceurs in the ease. and 


71 


‘‘ whether its decision be correct or otherwise. Ibs 
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lants of their property rights as shareholders, was done 
in a manner apparantly lawful and regular (Record 
passim) ; that upon the face ot these proceedings there 
was nothing, under all the circumstances, from which 
shareholders in general could have reasonably inferred 
that their interests were being fraudulently sacrificed ; 
that. consequently, the cause ot action accruing to the 
corporat ion and the defrauded shareholders did not tech- 
nically arise until such a tfme after’ April 17, 18738, as 
the fraudulent series of transactions had been completed 
andconcluded, and the injured parties had discovered the 
fraud practiced upon them; that the bill was filed July 
8th, 1880, by one of these appellants, Graham (Record 
p. 1) and that the other appellant, Raymond, was joined 
as a party thereto by petition made by her November 
20, 1880 (Record p. 69); that Graham was an alien, 
born in and a resident of Ireland, who had never at 
any time been in the United States (Record p- 2), and 
that Raymond, who wasan infant until November 8, 
L880, and a resident of Iowa, made petition to be ad- 
mitted as party complainant to the bill within twelve 
days after arriving at her legal majority. (Record, pp. 


HS. OY). 


These are the facts and all the faets which a reading 
of the bill will disclose as pertinent to the question of 
laches, and it is upon precisely this state of facts, and 
no other, that the Court is to pass in~ consider- 
ing the question whether or not there was an unreason- 
able delay on the part of these appellants in commence. 
ing this sult. To recapitulate, we have a fraud secretly 
perpetrated, by trustees, under the forms of law, con- 
summated and concluded after April, 1878, involving the 
ownership of many millions of property, divesting an 
ahen and an infant of their rights of property as share. 
holders, the alien filing his bill for relief in July, 1880, 
and the infant praying to come in as party thereto 


twelve days after attaining her majority. 
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When an infant, twelve days after reaching the age 
of twenty-one, moves, in a proper and lawful manner, 
for the redress of ap injury iutlicted upon her during her 
infaney, there can be no serious contention that laches 
ought CO be Lnputed CO her. We May therefore. dis- 
mMiSSing that braneh of the question, proceed tO con- 
sider the matter of Graham’s diligenee in the prein- 
ises. And in the first place, we remark that under the 
circtunstances the presumptions as to diligence are en- 
tirely In his favor. The burden of proot iS upon the 
respondents to show that he has slept upon his rights, 
not upon him to show that he was diligent. Every 


fact disclosed V the allegations of the bill will serve 


LO strenethen the legal presumption upon this point in 


cee 


Pe > : q 
{11S haivor. 


There was a secret fraud—a conspiracy — con- 
ecocted by the directors and officers of a corporation In 
which Graham was a shareholder. This conspiracy 
was forwarded, and the fraud earried out under the 
forms of law. The judgments and decrees of courts of 
justice were procured aS sanctions tO W hat was done. 
Meetings were called, votes were made, and legislatures 
were called on to add their confirmatory acts. It was 
a time when railroads, not only in this country but in 
England and on the continent of Kurope, were inevi- 
tably hurrying into insolvency. Graham had the right 
to trust these officers and directors, and the whole 
thing was made to have the appearance of inevitable 
necessity—and at the same time regularity and honesty. 
Graham lived in Ireland, remote from the locus of 
these transactions—and we submit that, even if he 
knew what was going on, from an outside point of 
view, there was nothing in it to put a prudent man, 
living as he lived, upon notice. Because values 
shrink. and mortgages are foreclosed it Is not in 
every instance the only prudent thing to suspect 


fraud. And when the whole thing had been 


od 


eCrsSTLQO 


— 
Pad 
ws 
a 
oo 
io 
ee 


oe 


‘ 


ey 


j 
‘ 
— 


2 ao 
= — 
oe ‘ 
- a 
| 
ee * 
a 
A 
as 
~ 
fr 
-« 
— _ 
- ~ 
ee 
— 
— ae 
°™ er 
: 
ee nal 


a 


— 2 


a 


es agar aae pty ad 


I ae nm 
Me, NN Retype 


hh Pans 


en 8 erp 


A aI a sch 


an OR ita os, 


ae 


POOH 8 0 


SAN Rte RNRR 8 5 re a 


; + a 
- ree a 
—_ — eed - . 
~~ . — ~ ew = os 
pe — = * J = —_ — 
» — —~ med f 
bn ar ‘ ~ - om f 
~ — — wae ~ — . 
. © puny ~ = 
“ oo — — f 
~ ¢ —_ = . A ~ 
~“ ~ ey ~ ~ = 
= _ ' ao 
~ ar —m sin Zs ~- - a 
- — — os , “ ° i - . 
” no = ~ ~ 
a 7 - ~~ . 7 ms ~ M 
a ™ ~ yee » 
ff a » — = mn, ~ > - ‘ ~\ J = 
os . — -~ - “ — eV 
‘ ane _ - ~ - . -_ ~ _~ , 
- ; ~ ~ , e« 
o - . , ase . aa ~e ‘ 
ts oo . ~\ : »\? ¥ 
- rene ’ , ” w 
- - ° 
~ a eS - ‘ 
. J nad >». . * 
;™~ ) 
j > 


. , 
sw ° - - - = “= - 4 , -_ 
- . —— . 
4 . - - to Ff ,. 
~ / 7 a ” — i 3 - , ~\) a - 1 
. 7 SS P ¢ 7 ~ — = “a . on , , e 
~ 
ae r . - — — - - » 
- j = - ~~ i =a . : f . 
> v a a et Ff - ’ 
- - ” ' — ~~ 
- = - a — - - - —e = , 
- ~ , j é —— —_ - J . = 
, . / . : : ‘> =~ a a - a - L b 
, ao , . 
_ —mo we ~ — — ™ ~ ~ 
o - ™ , — “ . , . = = : 7 
. 7 a * . ‘e . . ne - - 4 
r “ —— - - = o ~ 
— ~ os ~ 
- a n ~ j he few ‘ f I . ‘ $s. f a 7 
~ ~ ‘ - oy , | . P an 
f a ~ f + 7 is =v . ¢ = —_ ~ - = = 
4 ‘ — . 7 a = = ~ — ~ - = A 
“ aa an F 
po duns — ~— - hs - > f ~ ~ - -_ nay a > ‘ 2 “a _ 
. o os . # . e = a _ , ~ f . - j — _ . hae = P, f * 
. - = - . ¢ <= = i . ‘ - f _— ‘ 
3 _ a > . as . = a - : = j 4 _— _~ = ~ 
Sf __— . f s — . ~ — “ - . — a 
| * — - _- au ~ - ff » — + ~ - —_ . oe 
7 —— ---~ _ m4 a —_ a ” — - — r ’ 
. _ ~ ¢ - bea me: - — y es al , ‘ 
— —— - — - 
te - ~ - ° ’ me kane a - ~~ a _ 
4 ~ Sem » os = » re <: = > _ = 
ed _ = = = ue ~ 
~ = ~ — ” - ~ - vo - — ’ . - rf ha = 
~ ; . . ’ » 
. a ” - a = ~ “ _ — f ~ “ 
— . — ~ - -- " = — “ 
—_ - — - : = -~ = ~~ 4 
- ~ — _ = 4 = - ne - — “a ta a 
— ae ws — — % es sas . - ~ — - ~ ~. ~ - — —_— — 
— - 2 ~ - “ - — - - — - . ” _ » -_ 
~ — , f Ra - - a — - aT | mand a — 
. - 4 " , * — — —_ a ~ - [ - “ — ~5 am ome 
~ ’ _ ” f ~ - . ° “ - i , . f 2 _ po —_ tS 
— - = ~~ —_ - ~ a A 
f — Re — - =: ~ ‘ . ~ — 
somneeee a shes -_ ; = - . os . f - ~ a) — . 
: - - pas ~. ~ ’ “ “a - i oes —_ = ~~ —_ — e 
-_ — — = ~ ae “ dua ™ 
= —s —~ i. — - > = x —_ on a ~ ° ~ i . ~ serene 
am _——~ — — ee “ = - — — eer m oes ~ _ — ee - al ~ 
: * F — woe me —— “ —_ a om _ 
~~ —_ — f ~ ~ me ‘ wane a " ot - - —e r . — seed 
-~ - - pore amy - - _ a — 
- — : ~ tam - b - pamed f aaa _» vo f —_ -~ ~ 
“ - % , red — . . , » — i . pecan ad ~~~ ed = ~ 
— ‘Tin in — } a = he we © pam a 
es ye ~~ _ sm - P . -~ &s —~ ‘~- —— 
; <= — f on ~ = . o~ - to on ie ) 
— — = " — + - ms . _— — 
a ae a i Mh) a - ie: ogee “ee — = 
~~ ~ ; a - 4 - ’ a f ; 
i a = ~ > a — — 
- ° p ~ ~ ~ a 
oe = ‘ - A - Bie . 
~—e ~ } * f ae P ~- 
e _ a ~ > 7 oo Sy: : Be 
— ad co - +i — a — 7 : ped — —poond 
~~ ~ we —_ a a ~— -- sa = ™ mn 4 a 
" _ Pi ~ - —_ ~ a : - - — = 
—— z =~ = “ ~ —_ - ~ > - 
~ — = — _— ee Cas ees ss f omen — ~= ee, —<duenyj ~ 
- — << sie _— - - _ 
= i= < pa . — = . ow 4 = — — — ' — - 
— ment — — * = — = ’ 
” — -» ~ — , - ri a . 
2S 8 2 a we & ~ S > ee —— 
~ ow aad > —~ — ~ a “a — = ie paaaiad 
: = 4 ~~ = 
a ] « ms n — 
*~ o mow ~ . —_ = 
- aa - = — - — ae 
= 7 —_ ae 
_ =. i - ~ “ 
we ~ ° 


the \iass rchusetts 


| kg f 4 . | ‘ 
bsence from the United State 


+ , : 

LIe@S and Libiit Dersons WITHIN Tne uve oT twe 

| i | T Zz Fi : ; | 

Yoali Ss. UF cDS@e Tr) MOM tHe Coun ho Hs ‘ ar 
' © } , 

Oring SUCH ah ACtlOnN aS THis dV Comnie (*¢ 
, t | , *Z : ; * 

bDlOh Within thie prese ned rid iter the Tr 


removed, that 1s 


cl | 11)o ne, tii (yg t ‘ 
r | 
one, or coming to the United States 
(, | Sta7 VT. iP 
reli. h Lcil ()i ‘ ass Pe ‘ } 
o 
0) 
Thy } ; + | the 4 
ibis is PLiQPL TLE) SILT ¢ lent Se , ' ' 
lache Le to Graham 1) aig | 
ch 4 iiet?s, ~ i ¢) rail chad) Lie ~ i | ‘ ) ‘ : 
a 2 ] } ' si; , > 
US VY, UIA MYL COIMMCHCEeE tO TU ( 
| ] ; } i 
| HIiLed | LLTS®. LS LO T}o cLS : ies [ ¢? | i 
it- i ] . 
‘] (* i i . ’ 
hot (Lite t ‘ biis i % nea y A bt F sf ¢ €3i < , ‘ } 
| j | . . . . 
nln untli SIX Years alter’ ne pecame CS Pl Oo] 
I nited states And as to the othe! Dpell Ue 
} - 
aie ATC er i ¢) i tee hn POLTATeELY 1} On ¢ 1) 1] 
. i 
7 ° ° ' 
ave, there Gan pre O serious COnTeNTION That Toa 
. — , 
in any Vist | | WbAbDLe rq) ner 
j H ’ ! ~) | ~ »¢\ 
sslyos \ mVeEerial i) | . 4 
’ : 7 ba 
lelegrap! UO. \ Dave ipo y 4 | 
" ' | 1 § \ : 
it is the settled poli of a court of ¢ icery, 
: s 
lepl ia if ort y : aw £ Lin 
parle utar Ui His COUPL, SELLING as a COUP OF] iQ 
| ; { { 
CO protect to the utmost the rights Of tntants 


The statute of limitations expressly exce} 
these appellants from its operation as long as the 
Is an alien and the other an infant. We sul mit, ae 
fore, that, alike under the equitable statute of ln 


yeairen 


pil 4 
i 
{> 4 
{) f 
i 
4 Fs 
'% 4 
FE 
& 
i 
mm 
H 
ryT ¥ + 
tif - bj 
~ 
} *, 
} \ 
c 
‘ 
| - 
f 
, . 
tig 
: i 
’ 
[| P 
| 
rid 
iif 
} 
Ly 1g} 
VO 
, {" 
t 
= Oi 
r*s 
5 ¢ 
Va. z 
‘ta 
rt de Fy 
i 
4 
7 
i Ui 
: 
Ole ; 


— 
a” 
oe - 
~ 
rd 
i 
- 
, - 8, 
- “ - 
. 
— f 
j pues 
. 
~ 
a’ 
+ a temey - 
— 4 
# 
o .- 
= — 
- 
— 
~ 
= poy 
— 
— 
fe — 
= — 


por 


a 


. 


rood) 


( 


94 


2 Lindley on Partnership, 591 

Perry on Trusts. § 42% 

Jackson v. Ludeling, 21 Wall, 625 

Bain v. Brown, 56 N. Y., 285 ; 

Penn. R. R. Co’s Appeal, 80 Penn. i. i 
D965 : 

Barnes vy. Brown, 80 N. Y., 527: 

Wood on Railways, § 150, pp. 367 
SE, 

and the learned note. 25 Am. Law Reg... 
Zo. 126, 127. 

They must especially account for all profits 1improp- 

erly made, for all moneys improperly received, and for 
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losses occasioned by breaches of their trust. 


Jackson v. Ludeling, 21, Wall., 616: 

Kuropean Rk. R. Co. v. Poor, 59 Me., 277: 

Wardell v. Railroad Co.. 103 U. S., 651, 
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The York, ete., Railway Co. v. Hudson, 
16 Beav., 485 : 

Pomeroy v. Benton, 57 Mo., 5381 

Gilman v. Kelly, 77 Ill., 426, 435 ; 

and the note 25 Am. Law Reg., 125, 127, 
128. 


lt is a well settled principle of equity that lapse ot 
time will not bar a continuing and subsisting trust. 
such as that subsisting between directors and oflicers 
and the corporation. In such case the Statutes of Lim- 
itations are inapplicable. Where there is a continuing 
express trust, created by act of the parties, no time is_ 
a bar, for the reason that, from the privity existing be- 
tween the parties, the possession of the one is the pos- 
session of the other, and there is no adverse title. 


This is equally the rule here and Wn Kneland. 


Cholmondeley vy. Clinton. 4 Bligh. 1 
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s. ¢. 2 Merivale, 360 ; 


90) 


Wedderburn v. Wedderburn, 2 Keen, 
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Stone v. Stone, L. R., 5 Chan. Ap., 74; 
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Bright v. Legerton, 29 Beav, 60: 


Obee y. Bishop, | DeG.. F. & J.. 187: 

Burdick v. Garrick, L. R., 5 Chan. Ap., 
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Alden v. Gregory, 2 Eden., 280 ; 

Prevost v. Gratz (by Story, J.), 5 Wheat., 
48] 

l;oone v. Chiles, 10 Peters, 17 

Bank of U.S. v. Beverley, l How.. 134: 

Oliver v. Piatt, 8 Id., 33% 


Seymour v. Freer, 8 Wall., 2U2, 218; 
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Lewis v. Hawkins, 23 Id., 119, 126: 

Decouche vy. Saventier, 3 John. Ch., 1:90. 
216: 

Kane Vx Bloodgood, T ta 96 - 

Carpenter v. Cushman, 105 Mass., 417 

Wood on Limitations, § 200 ; 

Kerr on Frauds (2d London Ed.), 344, 
345 ; 

Pomeroy on Equity, S$ 419, 1080 ; 

Perry on Trusts, 863, and a multitude of 


authorities in the note. 


An agent, 1t IS said, who stands in a ndauciary rela- 
tion to his principal, cannot elaim advantage O} lapse 


of tline. 


Burdick \ . Garrick. Ba. k.. s. Chan. Ap., 
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question must arise directly between the trustee and 
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ISatsO The rule Thal When tnere are @xXYtTenuUating C 
let) 4 | i 
stances and conditions, as for example, Inftanecy, e 
| 
cure, absence, IMpoOSsItion or Bnorance,a parvy may 
. i i 
Inalhtaln a Sulit in chancery LO! tne reat ‘SS O1 all | 
Lone aiter rhe Line prescribed DY the STATUTE il 
\ ine : } ; " ao ; r4] ae 
fr I | we Therelore Supmilt. In view Of this Conee fer 


heard in tuis €-ourt to set up any prescription 


this suit. We may, under the rule declared in 


ria, pursue them to 


, oar 
¢ 
ne ij 


the case 


ends 


over 
Ue 
SPiil 


in bar of 


ee OO ae 4 


< } 
IS 


of the earth. and after any lapse of Cline short oftwentyv 


vears after the full knowledge of their breach of trust 
~ 1 | : , 
IS brought tO US, and THeEY are estopped conelusively 
from pl ading our delay ip bar 


wrong. 


-~ 


ae , | ° ! . ~ s 
In the fitth place, as to the teelimeal sufheieney of 


the pleadn rw the bill with reference LO the question 


of fraud, the discovery of it by the appellants, ete., 


1o 

etc... if bial \ be here remarked that sueh facts appear in 
the bill as plainly declare what were the impediments 
to an earlier prosecution of the suit, how it happened 
that the appellants were ignorant of the fraud, and, in 


i + | a0 ‘ ‘ ’ ’ >) ' ’ " ] ‘ ‘> 7 ° is ‘ 
vyeneral., why the sult was Dot commenced at an eariiel 


} ] — } = j : T . or . = . , 
date. and whv lt was brought tin the manner and at the 


i . A 2 ; : , 
If appears, [Ol example, In the bill that the traud 
i 
complained ot was secret In Its nature. that it was con 
] 


" ‘s pia : 
Sum mated under the torms of law. and thatit was perpe- 


} } r 4] } ; ° : 4 
trated by trustees 1n whom the appellants had a right to 
i 


a ’ j * a : ih , ° i . a . ; 
repose econndenece. It 1s. threretore. a propel inference 
that there was nothing Open and avert CO put 4 prudent 
man on notice. ihe whole transaction was made 
TO Nave tre dppearahce oO} OOMA wades, and. CVel) 


if these ch] pellants had been present at the place 


where the miquity vas worked out. If IS ques- 
tionable whether any thing would have appeared 
to put them on _ notice. it wus a well con- 


ceived and artfully managed transaction by which these 


appellants were detrauded of their property, and there 


~ 


id 


Was nothing Hovorious, or fiagrant. or sufhelent CO shock 
| : | 4 | . : 

or startie. Ih Tne steps takeh To accomplish the end 
*. ° ar + 

proposed. All this Falls appears lu the bill. It further 


] } 1 4 ‘ : . . 
appears that the appeliant Graham Was an ullen. and 


He was out of the country and so 


« 


not presumed LO have the mformation oft One resident 


here. Absenee of the party, In an action of this hature, 


ue 
+ resident in Ireland. 


af 


from the place of the transaction, is expressly declared 


by Mr. Justice Miller, in the case of the Twin Lick 


iy 1 } . 
OF a@ SUIT TO Ubao thelr 


eee. 


Ae eee 


J 


cmt Le. ¥. Marbury, 91 U.S., 591, in the absence of 


any statutory CXCMptlons, to be an element of which 


| — " i ' .- . ° . ' 
the Court wil tare notice 1n determinins Lue questi 


O} dilivenee. It adppears, finally. that Raymond Was 


‘ 
; 


aninfant, and so could not teehnieally “ discover” any 


—. 
me 
eomusts 
os 
~ 
Danae 
~ 


thing, lh a& Way to Inake i Statute ol 


against her, until her majority. Then she promptly 


. ook e . ; . re De: 1° ' 23'S 
jotned In this action. he Ppieaadine vyoes 1ntO THIS Ai 
fully as possible. lt Is nol required oT a COmMplalnah 
Llldb He GO Lpossibilities. We inust plead as fully a 

’ 4 . 
) | at ae ee re 
may be—uwus Tully as the nature of the transactions in 
VOLTVCCU FeaSOHAaADLY aainit. tere WUSL VE Certallityv te 
° ° Beeeeeeee 1104 sy) T Br i ) mand ; hs he mn) it 
ad COMLIMOTH Lucent. til bile Spirit Ol Lie ] Pee EEE CELI * 


as to the pleading’, we SUGVVeST. LUVOLVeES DO Wore Thal a 


v 
rT 4 { | fy | ; { 1; - | i. | 

requirement Lila Lile Palla. ANG ItUS GAIscovery mene Eli 

circumstances causing the delay, 1f ani n commencing 


’ } 1 } i. ia , ih cae 
' Yor 2 ] *é) | j , ‘ ‘ ‘) So si,c% ‘ fry i ty 
110 CGecrared trrankiv. and raAITIV., ana aS ITutiy 


; | | 2 | | i] 
wud parbvlieuiariv as 1 nav be practicandk aud so Tully 
: ! | ] } 
-and partieularly, tnhat the respondents may not pe 
| ‘ 
ral I }y7 | ] ls | l, 
misled. This we submit that the bill herein aceon 
} | t ‘> i] 4 1 ’ |, 
plishes and that the appellants ale bDhiererTore ¢ LIretLy 
i 
f | : | . i} i | c\ »\ +) } 
WITHIN Lhe Spl it O the rule on 1 IS poll tas GO } Il 
, } , } e) Ay. i Slay . } ; . | 
such Ca SES cs Badvel . Bade l Z Wall ¢ \\ ood 
v. Carpente 101 U. S., 140 
he equities between COMpiainanl ana respondent 
i 
in this suit are, we urge, DY no means equal, and 1t Is 
helieved that this Court wttil be slo bv reason ot 
ih] ly real i 1g \ j Beane ) ,id¢t s 
possibile techitleal qgqencileli OT a ple ( { 
’ i | . ~ oe ) | , cia teas ie Pepe 
appellants barred OT thelr action, thus ovpseurling ana 


! : vs ym f ‘ ] ahh. nntisal 2041714 
OVeTLOOKLNY? the paramMouit and SuUuvVstahtlat equiltle 


Neither Can if be urged agvalnst these appellants that 
i , -4° =e ek eee vee 
their delay in filing the bill has availed by way of a 


(" 


q llescence LO deprive them here Oi their right tO Ste 
Acquiescence 18 not the same thing as laches. Pome- 


— 


prouoh 


Was 


che 


istice 


lord ar 


oOnduc 


=| 


LN a 
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re VeCG 


i | 
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i 
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RRs mene nen pete 
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aSsel 


+ Ey Src 
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— 

id 
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CME RTL ae 


1. 
\ 


Tore apenas * 


“considerations, \ right of action was then vested 
i¢ | ein al r 1] ] 
[th thin, WHICH, ab ail eventS as a veneria tit Cc; Ot 
‘he divested without accord and satisfactior rrelease 
? ] ] . . ' . 
“uUundaer seal Mi re SUOMI7SSION TO the wT 1O. any 
tline short of the perlod limited by statute for the 
‘“onforcement of the right of action, cannot take away 
—_ | + ot ly . = } : 
‘such neht, although under the name of LCre It may 
. rt ) . 1} ] 5 x s* ¥ " . ] 
aimord a ground for retusing relliel under some pecu- 
cély . e} ’ ' P + " : ] " y 
iar ClIrCculystances, and 1T IS Clear That even a LexXpress 
é - + | RF ] } 
promise py the person injured that tbe would not take 
aihy legal proceedings to redress the Injury aone LO 
} } . ] S i | 
‘him could not, by itsell, constitute a bar to such pro- 
i 
“ceedings, for the promise would be without considera- 
4 4 
. : 1° 9 
tion, and therefore not binding 
Th , . i ] : ' 
lis IS OUr Case. rile ae VY O LLIS allel na cvlis 
: , >} 4 i] ' 
Infant in nhilngeg’ thelr Dill was 1 i 6equi | lew Ol} 
It. ‘*imere submission. at the mos { | li 
} e 
WaS [CSS IT POTN O} qaquratliot Dial ( f cp i i (| 
WV Statute for the enforcement of their 1 tO), 
} Bi ard 4} ; 
“nd nenee Canuot take away thelr rie 
| POT rhe aucthnoritv or so emiline 1 t iS 
\i ° |) , 4g) 1T ,*) } ryaVve , | ‘ P | i gery 
4 ho A LCE, { ay if suVvVesucuU ! uf ‘ i i ( CS, 
nor eVeT express acd Nescence +. | ‘) ) | A 
; } ; . = f 
snharehoider of rearess tor injury. tron ll 
wines a. 2S ae : 4 nhl | 
wes, ANG WHITE IS repugnant (oO pudil O} 
) > at - * 
iweth {>i} Rallroads oo 
r ‘1 * } = & . -_ . Fare te ; 
Che whole proceeding by which the transie T 
| ‘ 
. ‘ mi ht " ‘ +}, i 3 ro Tc) HY 7 wan | \ 
property) ra ae! pram rbisScs Ui Liit ) | Pil | i i i 4 
, ; } ‘ “7% 4 = \7 >| oe ! * - 
lure Railroad ( OMmMpaly co tne New rOIK a i INeW 
} 
‘ ] } } ‘ } ' ‘> <r > ‘ > | 
Kineland Railroad ( OmMmpalh \ Was, aS WE iia VV‘ naeayv- 
— i 
i , ]ty er » ‘ } ‘ Y) ik 7 cr, ubhi , nol | 
ored LO Snow, “Ulirad vires, ania contrary to PuDLIC p LICY 
7 } ° . P ry. ». _ oe ; } — : 
| pou LIS potrit see Chomas Vv. hallroad C¢ Npaily 
; ‘ ' ny 4 ces ] } Bi ~lawtnirty ' 
1O1 U.S.. 71, in whieh this aoctrine IS plalhty ce 
' ] } t i 7 la J tty 
eclared If then ronis ve a Sounad Pruie Oi Paw OLUCTIrsS 
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another reason why these appellants are not barred in 


this SUIT either hv laches Or aequlescence. 


In Seovill v. Thaver, 105 U. S. 148, 1t was held that 
effect cannot be o1Vve ntoan act ultra vL~res by estoppel, 


recognition, or acqutescence. 


In general, it will be found, in cases like the one at 
bar, where courts of Equity have held shareholders 
barred by laches when less than the full time alluwed 
by the statute of limitation ‘has elapsed, that the 
aetion Was by, OF Ot) behalt ot bona fide holders of 
bonds for value and without notice. A great number 

yf Cases might be cited in support ot this proposition. 
But for the purpose of this argument, it is sufficient 
to suggest it. and to insist that the laches or acquisc- 
ence of a shareholder asagatinst a bona fide purchaser ot 
the bonds would be one thing, and sueh laches or ae- 
quiescence, as against the perpetrators of the fraud 
complained ot. quite. another thing. In this Stilt the 

olts of bona fide holders of the Berdel! bonds, if there 
are any such persons, are not Involved. The question 
now Is aS TO the inerits O} the Case between the de- 
frauded shareholders and the perpetrators of the wron 
[n a proper proceeding the rights of bona fide eed 
of these securities could. and would ho doubt be pro- 
tected, but for the present the rights of such persons 


are not In litigation. 


See <a V. Quicksilver Mining Co.. aw 
N. Y.. 159. anda multitude of authori 
ties a = briefs of the Counsel and 


in the Opinion. 


11 may he harelv sug rested here that. m the 


language of the Court of . ppeals « f New York. the 
case of Cagwin vy. the town of Metal 84, W. ae 


bona fide holder of bonds. 


N32. H42., “there Cali be no 


aes. 


NON GRIME EE Fe 


L038 


‘within the meaning of the law applicable to negotiable 


3 ‘eS a) — ee , . ee ee oe ’ ° *« 
pape hich have been issued WITHOUT authority. 


Neither does it avail anyvthive tO Say that we have 
an action tor the redress ot OUP Wrongs al law and mM 
the state eourts, and that in consequence we have no 
standing here. The Court below erred orlevously In 
attempting to remit us to our remedy at law in the 


State courts. 


Shelton v. Tiffin. 6 How. 163. 185 
Sullivan v. Portland ete. R. R. Co.. 94 
LU. S. 806. 811 - 


Payne Va Hook. 4 Wall. 12>), 


VIII. In that, in deciding that the foreclosure 
suitand the bankruptcy proceedings were regu- 
lar and valid, and the decrees therein DbDinding on 
these appellants im consequence of such regu- 
larity and validity, it decided, in reality, a ques- 
tion of fact—and not a question of law—and in 
consequence, a question not proper to be passed 


upon on demurrer. 


On demurrer of course questions of law only can 
be considered. 

[In the bill it is charged that both the Ellis suit in 
foreclosure and the proceeding of Adams in bankruptcy 
were in fraud of our rights. Faets are alleged and the 
circumstances under which these proceedings were had 
and the decrees therein obtained, are set Out with par- 
ticularity, and in such a way as to raise, by the plead- 


lungs, the question whether or not these proceedings 


—, * 


were regular and lawful, 


———— Ome 


>, 4 ? j } ' ss ils ih ; , 
lf Is 17ot DOSSIDLe That the court velow, sitting as ua 


eourt of Laquity. could have intended CO decide that. 


: fo) } ~ | . . ; 4 . " 
upon the tacts as eharged tk tHE pleadings, these pro- 
: 


ceedings were lawtul We allege facts in the bill 


which. 14 sustainable by proot, are sutheient to estab- 
- . oa PE ee 8 eR ee RS PON ee 

tISGi, Ih ally rorum = ti Wied JUST ice iS administered, 
7 4 a fy¢)) ven 
site: Our propery Was PaKen POW) {IS. Wudel 
4] { ‘ Pon 4-1 ane man ‘ . , =r . 
rhe rorm ol tnese proces aqdings, Ln a manne 


} ’ . ‘ +) } ix? wes cl lan : ] “ ‘ ’ 
OPrOSSt\ aia enormousiy Irauduilent lf the rac cS 
all <7) { ae & 7 '7}}" Lyi il » 3*g. ad ) ) | l ‘ tial] ‘ 
alleged plalniyv hh Our DIL are true, Or ONT partial \ 

i . e > 


true, those proceeain: S were fraudulent ana InIguilvous 


~_ 


: i 
ecree No other je sssible coustruction 


£ 


. . i] ee , |. 
eanin any wise ove pout (Wpon the anegations ol the 
‘ 5 i 


j aa ryyi — i : — | : 4 ‘/) a" | ‘ ’ 
Dil. Phe eourt below, therefore, must tle asstuned 
4 ? ] } 4 = ? } ’ j 

L < have daeelded not that sults of the Kind that we 


i} + | : I : — ltée ee — 
nuilegve bHnose sults tO Nave pee; and that the aemurrer 


; 


} 


‘ 4 ' ee a ie : : } g . ; 
admits them to have been, are iawtul and proper pro- 


eeedings 1n courts o} JUST ice, Dut rather that these Sults. 

as they wmeremn rae mMethoul Any TeTerence lO fhe “ti. GATIONS 

, 77 : al ? . , / J i —— . > " 

} the bilt or the admissions of the demurrer, were lawful 

ana | ro pel i nis was to decide the question of raet 
? ; ¥ >I | ;* ery ¢ i i 1) i } , ] a i 

(pi iis VV LICH) iT is Ott] {Uj Lt? ire x irlied | DOT bhatt 

| 
: : a ca acetal i sa aaa, a 5 
question we have a coinmon taw rignt to take prool 


and be heard 


f j . — ] ¢ | . mo Us hassle i Fas j ‘ _ 2 i < 
We have raised the question ot fraud and collusion 


. : . } 7 oe ae 
in these proceedings In the proper way 1h the hill. 
We have set forth, 10 plain Knetish and in full detail, 


ce ae j > a : 4 ] } 
facts and transactions which constitute a fraud and 
] ; Is , of } +] , ; 
breach of trust. and not merely charged that the acts set 
. ’ ’ } | } } ? 
torthare fraudulent. In other words we have pleaded 
¢ + ) + ary a ian - lony ‘ 1 hs lyr t | 
Pacts, NOT CONCLUSLONS of law, and have proucgcnt the alle- 
vations oft the bill. as to the technica sutheleney O] the 
2. : ; then, +1 Be a 

pleading upon this point, within the rule of this ¢ OUTrT, 


announced in the cases of Van Weel vy. Winston. 115 


- 


I’. S. 228. and Ambler v. Chateau. 107 U. S. 586. 590. 


The question of fraud as to these proceedings is 


’ 


raised in the bill as a question of fact. It was, there- 


fore, not competent for the learned judge below to 
pass upon it. If it was impossible to deeide that 
these appellants were bound by those proceedings and 
decrees without passing upon the character of the 
proceedings, . then the whole question was lm pro- 
perly considered. The judge on demurrer may not 
decide questions of fact, and if, in order to decide a 


vr a es a 1: : ee 
Guestion of idw, 1b IS necessary to decide reliminarily 


} 
r 
A 
Cc 
I 


a question of facet, then that question of law cannot 


be raised on demurrer. 


[In a proper case, 1t is conceded, a court may decide, 
as matter of law, on demurrer, that a party is bound 
or not bound, by the decree of another court, That may 
be and usually is a question of law. But there can 


' > - : } a 
never be ad Case where It Is proper for a court to aecide 


were. lawful and regular, as a matter of fact, when in 
the bill faets are properly pleaded which, if those 
facts exist. settle the question the other way. And if 
the question whether a party is bound the reby, so far de- 
pends upon the question whether the proceedings were 
lawful and regular, that a just decision of the former 
question cannot be made unt#l the latter is decided. 
then, in such a case, the question whether a party 1s 


] - } . ij ? © - 
bound CHnnOoOTtT arise Oh ademurrer., ror the pian reason 
{ aol la. 


that to reach the question of law, the court must ae 


cide the question ot fact 


‘or this reason, theretore. Wwe submit that the court 


below erred 1h its judgment. 


IX. In that it held these appellants not entitled 


to any relief, 


If the mortgage of March 19, 1866, was in fraud of 


our rights: if the bonds secured by that mortgage were 


—— ea 


1Q6 


} hoe : } ’ a ) Ll, 4 , 
converted, and bne proceeds not nonestiy expended — 
| 


every dollar thereof—in paying the debts of the cor- 
poration, and in increasing the value of the corporate 
property, if the proceedings to foreclose the mortgQage 
in the Supreme Judicial Court of Masssachusetts were 
collusive and fraudulent; if the bankruptcy proceed- 
ings in the District Court of Massachusetts were 
fraudulent and without jurisdiction; if by this mort- 
gage and these proceedings, we have been injured 
substantially in our property rights, and if we 
have commenced our suit within a reasonable time, un- 


ler the circumstances, seeking redress in a court of 


Chancery, in a regular and proper manner, we respect- 
fullv urge that we are entitled to such relief as a court 
of Equity can give, and that the court below erred 


fatally In refusing even to hear us. 


ROGER A. PRYOR, 


Of Counsel for Appellants. 
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eonverted., and the proceeds not honestly expended — 
every dollar thereof—in paying the debts of the cor- 
poration, and in increasing the value of the corporate 
property; 1f the proceedings to foreclose the mortgage 
in the Supreme Judicial Court of Masssachusetts were 
collusive aud fraudulent; if the bankruptcy proceed- 
s in the District Court of Massachusetts were 
fraudulent and without jurisdiction; if by this mort- 
gage and these proceedings, we have been injured 
substantially in our property rights, and if we 
have commenced our suit within a reasonable time. un- 
der the circumstances, seeking redress in a court of 
Chancery, in a regular and proper manner, we respect- 
fully urge that we are entitled LO such relief as a court 
of liquity can give, and that the court below erred 


sf 


fataliv in refusing even to hear us. 


ROGER A. PRYOR, 


Ot Counsel for Appellants. 


ita ERM RR ANON EENTEY NNN CI 


— 
- ie a AMS Mi, <A BONE ARO AON PIETY 


/) €L6/ 


Supreme Gourt of the United States, 


OCTOBER TERM. 14885. 


No. 232. 


eo ~<£ «se 


WILLIAM F. GRAHAM anp AMELIA TERESA RAYMOND, 


Appellants, 


THE BOSTON, HARTFORD AND ERIE RAILROAD 
COMPANY. et. al., 
| Appellees. | 


Appeal from a Judgment of the Circuit Court 


of the United States for the District 
of Massachusetts. 


SUPPLEMENTAL BRIEF FOR APPELLANTS. 


ROGER A. PRYOR, 


Of Counsel for the Appellants. | 


+ ee we 


L886. 
‘ B. Merwin. Stationer and Printer, 218 Fulton St., N. Y. 


rs 
/ 


‘ 
’ 
* 
, 
‘ 
od 
- ; . 
, 
. 
- . ~ - 
e 2 as ne Ra A ie sree. — 


—_——? 


U. 8. SUPREME COURT. 


Boston. Hartrorp and Ertir. R. 


[er T'HeE Court PLEASE: 


r | TF a , . 7 
| le Supscriver respecttfully VNeEOsS leave to suppl 
certain omissions, which, from the pressure of other 
engagements, occurred 1p the preparation ot the brief 


heretotore submit ted. 


Upon the point that the Act of 25th April, 1864. 
) 


(Laws of New York, 1864, Ch. 38: 


tion, and effect to make the Boston, Hartford and 


J has not the O pera- 


Krie Railroad Company a New York corporation : 


[In the construction of this act, regard must be 


e touching the mode 


os 


gs T* 
if sbal 


had to the poliey of t 


; ’ | ee se ) 
which corporations shall be created. 


D} 
By section 1] Art: VILLI. of the constitution of 
New York. 1 1s ordained Chiat. “corporations may 
| ‘ral laws: but shall not be 
ereuted by special act, except : * x ; 
here, in the judgment of the legislature, the ob- 


Rig YN — 


| 


}eCCS of the corporation eannot ve attained under 


veneral Laws 


Accordingly the les islature ot New York has 


_ 


Instituted by “‘general law. a complete system ot 
‘ é ~ 
Incorporation for railroad companies. Act Yd 


April Lsdvu. and Aets amendatory thereot. 3 lod- 


ward's Statutes, at Large 617-650. 


But, the Act of 1864, is a “special Act;” and there 
being a “general law” under which the Boston, 
Hartford and Erie Railroad Company might have 
been organized as completely aud effectually, as 
by virtue of the Act ot 1864, the Inference IS 1r- 
resistible, that ‘in the judgment of the legis- 
lature,” passing that Act. “‘the objects of the cor- 
poration might have been attained under the 
General Law,” and that so, the legislature did 
not intend, contrary to the prohibitition of the 
Constitution, to create a Corporation by the 


“spec al Aet se 


[It is the settled doetrine of this court, that tO 
the creation of corporate existence, a plain and 


unequivacal declaration of the legislative il- 


tent Is indispensible. and that such existence 


cannot be created by implication. 


A eats NTN NR, 


NA es ME 


hus. Wn Central Railroad and Banking Com- 
pany, v. Georgia 92 U. S. 665, 670, the Court, per 
sorons 4% Say: ‘sit mat he that the conse lida- 
tion ofthese corporations, if full and complete, 
may work a dissolution of them hoth. and its effeet 
may he the ereation of a new corporation. 
Whether such be the effeet or not, must depend 
upon the statutes under which the consolidation 
tukes place, and the intention thereby manifested, 
If, in the statute, there be no words of orant of 
corporate powers, it Is difheult ro see how a new 
corporation Is’ created. If it is, 1t must be by 
unplication; and it is an unbending rule, that a 
GTalil oft corporate existence is never implied. 
[n the construction of a statute, every presump- 
tion Is against it.’ Acc. Memphis Rk. kh Co., v. 


(Commissioners, 112 U. S. 618 


Krom the princip!| » here enuuelated it results: 


Ist. That though the Act of 1864, is entitled 
an Act to consolidute, it is not a legitimate 
inference that. the intention was to create 
1 new corporation; because first, the opera- 
tive words, and not the title of an act, 
determines its effect, and second, the term 
consolidate does not import ex v2 termtnae, the 


creation of corporate existence. 


291. Tae Act of 1864, conveys to the Connecti- 
cut corporation, the charter rights, fran- 
ehises and property of the named New 


Y ork corporations. 


But eh trter rights does not involve necessarily 


an act of incurporation. The term charter 


embraces any grant frum the sovereign 
power to the whole people or a portion of 
the people, and applies as well to a deed as 
to an act of incorporation. 1 Bouvier Law 


Diet: ad ve rb: a harter. 


Again. corporate franeh /$e8 Goes not necessarily 
involve cite right to be a corporation, but 
Is an appropriate term to designate the 
powers and privileges incidental ne particu- 
lur classes of corporations. Thus, Matthews 
Jb Memphis kR.R.Co. v,. Commissioners 112, 
U.S:, 619, said: ‘* The essential properties 
of corperate existence are quite distinct 
from the franchises of acorporation. The 
franchise of being a corporation belongs LO 
the COrporacors, wile the powers and privil- 
eVes., vested in. and LO be exereised by the 
Corporate body as such, are the franchises of 
the corporation. Thelatter has no power to 
lispose of the tranchises of its members, 
which may survive in the mere fuect of cor 
porate existence, atter the corporation has 
parted with all its property and all its 
franchises.’”’ Aee: N. (), Ec.. i Rh. Co. VS. 
Delamore, 114, U. S., 508; Hall vs. Sulli- 


yan i.e; 42o;. Bl. Lan Reporter, 138. 
W heretore. from the grant 1 the Aet ot 
1864, of the corporate franchises of the 
New York corporations, it is not to be in- 
ferred that the legislature meant to transfer 
the franchise of the corporation, 2. é., the 
right to be a corporation. 


‘ 


} 


it will doubtless be contended that Clark vs. 


gee OT ae 


Barna 


tion 1 


Ist: 


Ynd. 


sr. 


rd. 108. U. S., 456, is decisive of the ques- 


1 controversy. 


With great deference it is submitted that 
the conclusion of the learned Justice, page 
44), is a non sequitur, and is quite irrecon, 
cilible with the doctrine of Central R. RB. 
&ec., vs. Georgia and Memphis R. R. Co., vs. 


Coimmissloners supra. 


nthe New York 


Act. are essentially ditterent from the oper- 


nom - 


But, the operative words 


utive words in ‘the Rhode Islaud Aet: for, 
whereas the latter Act bestows ‘al/ the 
rights, privileges and powers, ”’ absol itely 
und without restriction, the conveyance by 
the former is only of what may be ‘“a_ por- 
tion of their railway line and property,” 
and of what 1s necessary “to consrtuct and 
operate a railway” in the state of New 


y } ats a ? - 14 +e ree 
York, a grant and a necessity which are 


| — 4 } , : ° 
ceompietely executed aoa satished DY a 
transfer of] property and the Irancnise to 


’ 


: ae ’ ' é; . 
eonstruet and operate araliroad, without 
P| 


. ’ ‘ee } : = Pe - 
passing tne right to be a corporation 1. e., 
ra | ser 7+) 
without creating a new corporation 


Assuling. however. that | 

be Operative to puss al 
: rk y \ ate - 

porate existence of the New ) ork companies 


in the Connecticut company, the effect 1s 


| 


that the Boston, Hartford and Erie hall- 
Tat } (\, : ‘> r . e+ ; ) titiitad 
road OMmpal} IS CONS tLILULECa 
distinet corporate entities 1D tne two states. 
acting In each accoraing to the powers 
loeally bestowed, as distinetly as though; 


they had nothing mn Coinmon eltne 


0 

name, capital, or membership,” so that in 
New York ‘it is exclusively a corporation 
of that state, subject to its laws and com- 
petent to do within its territory whatever 
ts legislation may authorize.”’ Clark vs. 
sarnard, 108 U. S. 452; Ace. Muller, vs. 
Dows, 94 U. S., 444; Matter of Sage 70, 
N. 2 <0 

Wherefore, the shareholders’ meeting in 
the state of New York, was legal and valid 
only as a meeting of the New York cor- 
poration, and Its action as a meeting of the 
Connecticut, Massechussetts and Rhode 
[sland corporations, Was illegal, invalid. 
ind ineffectual to authorize a mortgage of 
thi property 

| 
As tothe pretended ratification of the meeting, and 
validation of the mortgage by legislative action. 

The rule is that, the legislature may validate an 
act or contract ex post facto, in. a case In which 
it might have authorized the act or contract ante- 
cedently (St. Joseph Township vs. Rogers, 16 
Wall., 644, 668; Anderson vs. ‘Township, 6 Supr., 
R.418),—the principle being that subsequent ratif- 
cation is equivalent to prior authority. But 
where previous authorization would have been a 

-_ a — :, 


‘ * poo : 
-_ ES saad 


eee 


nullity, subsequent ratification is likewise and 


equally 7 nullity. 


Now here: 


Ist. 


2d. 


The legislature of the state in which the 
Boston, Hartford & Erie R. R. Company 
was a corporation had no power to author- 
ize a corporate meeting beyond its jurisdic- 
tion; and, by consequence, it had no power 
to legalize and validate the meeting by 
subsequent sanction. And the vote of the 


meeting, 1f it were a nullity and ineffectual 
to authorize the mortgage, could not be 
validated by subsequent legislation; because 
that would pe, by legislative act, to make 
a contract to which the corporation had 


hever consented. 


Similarly, since the resolution of the meet- 
ing, though valid, only empowered the di- 
rectors to make application for leave to 
mortgage, and not to elive i mortYavge ; it 
results that a subsequent act of the leais- 
lature purporting to validate this mortgage, 
was, likewise, an attempt to bind the cor- 
poration by a contract to which it. never 


consented. 


ROGER A. PRYOR. 
Of Counsel for Appellants. 
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SUPREME COURT OF THE UNITED STATES 


No 232. 


WILLIAM F. GRAHAM ) 
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TERESA RAYMOND, ) 


AMELIA 


aah 


BOSTON, HARTFORD AND ERIE), 
+ / Cttecs 


THE 
RATLROAD COMPANY, Er AI 
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APPELLANTS’ SUPPLEMENTAL BRIEF 


ADDITIONAL STATEMENT 
The appellant Graham is an alien, a citizen of Great 
Britain, astockholder of many years standing of the Boston, 


and was at 


Hartford and Erie Railroad Company, who is 
the time of the several transactions mentioned in the bill. 


a resident of Inniskillen, in I: 


] ! 
‘ + o 
iAnad, 


The bill is brought by Graham in behal himself and 
every stockholder and creditor of said 
join in the bill and 


, 7 


rie Railroad Company who may joi 
expenses thereof,.after the officers and 


Hartford 


and E 
contribute to the 


Po 


directors of said Boston, Hartford and Erie Railroad have 


been duly requested to bring a suit, or take such legal 


proc eedings as were necessary to secure to said Boston, 


Hartford and Erie Railroad Company and its stockholders 


] _~ le ; . ‘ i wad de Ee C Sone oa : 1] ’ 
ind creditors the redress and relief sought in this bill, and 


N 
1 ado 
(Rex 1) 5 } P a 
Aa 
% 
[he appellant Raymond becomes a party to the pro- ‘ 
7 { | ] | t ae 
ceedings after the filin of the bill, by a petition filed 
i . r So ava" [2 : ay . re ' 1, va aan , 
December 13, 1880, setting forth that she has been a em 


stockholder of the said Boston, Hartford and Erie Rail- 
road since 1572, that she attained her majority on the 

oth day of December, 1880, and that the transactions set + 

= . | °7 . . a a ; ; ¢ 

forth in the bill occurred during her infancy and without 

her knowledge. 


(Rec. pp. 68 


February 2d, 1864, said Boston, Hartford and Erie 


Ts Fe Pay - ie ig Pee [he . P ee . Des tty ee ( 4] . 
Railroad made a valid mortgave to the [Treasurer of the 


o 


« 
' 


State of Connecticut as trustee, to secure the payment 6) | 
~4,500,000, principal anda the interest, to De due On Cer- 


tain bonds to be issued under and secured bv said mort- 


[he aggregate amount of all liens and mortgages upon 
the franchises and property of the railroad, before the 


. ene L- : | ar ] *tyaG : Ar ] 
mortgage known as the Berdell mortgage was executed, 


amounted to so,¢ 04.05% ). 


That said Berdell mortgage was made and authorized 
at a meeting of the stockholders in pursuance of some 
notice, the particulars of which your orator is ignorant, in 
the city of New York in the office of the Erie Railroad, 


whereof Robert H. Berdell, one of the trustees of said mort- 


: F : - ‘ m. J 7 a | ee a ? ‘ ~*~ 7 y ' : Co . 
gage, was then president. That said Boston, Hartford 
~e ) “ ae “ae ‘ . : - “4 — sf Pe y 
and Erie Railroad was nota < Orporation O} the state of 
NT : , Y “ky } . 4 > . “ +7 "4 FT ] } +1, > nn + $ac wy 
INeEW ork, Dut a corporation created Dy the . tatutes oj 


Connecticut, Massachusetts and Rhode Island, and said 


ae a eS ae ete 1] 2 
ht to have been held in one or all of said 


¥ 
» < 


meeting oug 
States and not in the State of New York. The said meet- 
ing Was held in the State of New York, beyond the States 
in which said corporation was created, so that as few 
stockholders AS possible, because of the distance from 


their homes, might attend said meet in order that the 


ins 
1g, 
stockholders present representing or acting in the interest 


; . . e 


of the Erie Railroad might, by authorizing a mortgage of 
the franchises of the Boston, Hartford and Erie Railroad, 
‘rice a larce su f money portion of which should 
raise a idarSe sum Of money, a portion Of which snouid 


] 


afterwards be diverted to the use of said Erie Railway, 


- 4 ae a : as 2 “11 ’ a ET Grete 
which was done as is charged in said bill to the extent of 


five millions of dollars. The complainant claims that by 
reason of the meeting being so held /for the purpose afore- 
said and in the place aforesaid, said meeting was illegal, 


‘ 
é 


eS 
I ania VOI1d. 


and all acts and doings were nul 
That after the execution of said mortgage of March 19, 
1866, the trustees therein named accepted the trust 1m- 
posed on them in and by said mortgage and entered upon 
the discharge of their duties thereunde: 
That a portion of the bonds secured by the Berdell 


mortgage equal to the amount of underlying bonds and 


+ ee Neti WS 


mortgages were by the provisions of said Berdell mort- 
sage to be returned in the hands of the trustees to be 
delivered up only on the cancellation of a corresponding 
amount of said underlying bonds. » 


(Rec. p. 46.) 


That said Berdell, Davis and Gregory prior to the issue 
of said Berdell bonds, while they were trustees them- 
Seives, did ascertain the amount of DOnds and notes un 
lerlvino said Berdell epi enn ET a Ty a 
qgeriying Sai seraes mortgage to amount to ove! 


$9,000,000, and that over $9,000,000 of said Berdell mort- 


t bonds in the hands of 


gage bonds, if valid, were trus 
the trustees under said mortgage to be delivered to 
said railroad only upon the terms set forth in said mort- 
cage. 

That all of said 20,000 bonds were prepared for issue 
and signed by said Berdell, Davis and Gregory, as trus- 
tees, while they held the office of trustees as aforesaid, 
and were placed as well as those held in trust for un- 
derlying liens as those to be issued for the construction 


and equipment of said road in the sole possession of 


John S. Eldridge, president of the Boston, Hartford and 


Erie Railroad, so that said bonds required only the signa- 
ture of said Eldridge as president, and the signature of 
the secretary of the company for the time being, to make 
them, if legally authorized, valid binding bonds in the 
hands of innocent third parties who might purchase the 
same. kldridge was wholly insolvent and irresponsible, 
without means or property of his own, and he soon 
thereafterwards died and his estate was settled in insolv- 


SrntV . 


That on or about February 27, 1867, said Berdell at- 
tempted to resign his trust by an instrument in writing of 
that date, signed by him and delivered to his associate 


trustees, Davis and Gregory. 


That Eldridge and Berdell. conspiring together to have 
Eldridge appointed trustee under said Berdell mortgage, 
confederated and agreed that for the sum of $10,000, to 


be thereafterwards paid to said Berdell by said Eldridge, 


said Berdell should resign his trust as such trustee, so that 


said trust, and so 


~~ 


said Eldridge should SUCCeCeCG him 


dn 
re ad 


that said Eldridge might get by his further action sole 


possession of said property bonds and trusts, and after 


ais 


said appointment said Eldridge paid said Berdell $10,000 
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funds of said road, a_ portion of which 


funds had been raised by said Eldridge issuing and selling 


aid Berdell bonds so held in trust 
“ That said pretended resignation of said Berdell was not 
accepted by the bondholders, and no action of any court 
or judge thereof was had, nor did said Berdell at any time 
. ‘ender - person. corporation or court anv acc yf 
render to any person, COrporation Or Court aly account o 


=: } ] . oC . : 
his acts and daoings as Suc 


1 trustee, nor was he at anv 


time relieved or discharged from the execution of the 
trust theretofore accepted and assumed by him under said 
‘ “+ ¢ Pr) * {> 
11} TLS ays ° 
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lat on or about Uctooder 26, 1607; Said Gregory anc 


Davis illegally attempted and pretended tC appoint John 


S. Eldridge as trustee with them under said mortgage in 


place of said Berdell., said Eldridge then being president 


~¢ 


acts and doings as trustees, nor were 


discharged the duties and 


upon the 
continues 
trie Railway until July 30, 1868, 


the Bos 


9, and unlawfully assumed 
from Dec. 
unlawful] 
ice deceased, 
f said Gregory 
unlawf 
o be vacant, and s; 

to serve, 

up to the time of their pretended 
Farwell and He: 


‘tford and Erie 


more than.2,.400.,000, which was well known 


company and trustees, and the several persons who 


mortgage. 
in the possession 
then president Boston, Hart- 


Kailroad, and claiming to be sole trustee, 


Berdell bonds wholly executed bv 


‘ 


y said 
ivis and Gregory 

the - 2,500 bonds, said Eldridge 

ession, or under his control, 4,819 of said 


pretending that they had been pledged 
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Talbot and Kimball, attempted and pretended to 
r? his 7 “so . ded a tees} ' 5 } > a *~ mo ) ,? cy ey =. 
OT) i} pret nae trustees lip unaer Sala mortgage. 
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10tice, public or otherwise, was given of any 


F a5 . sei os — 4m i» 
ces of trustees to said bondholders and stock- 


road. and no account was ever rendered 
es eee: fe eee Te pe See —* 
S or StOCKNOIdE , or either of fT 


bonds in vast amount, 


1] eT att ace 
ail purposes, as well 
: 


as for their lawful purposes 


1 
; of 


d trust. beine thereto empowered by the act 


oe ~ L 
berdell, Gregory and Davis, in signing and delivering 
if said bonds to the officers of said road. That none 
the pretended trustees afterwards appointed, or at- 
_ et be an inted ver received ; r of said | - 
temptec tO DE appointec ever received anv otf said Donds 


‘ 


had: control or possession, or interfered with the 


control of said bonds or other trust property, or the 


dealings of said Eldridge therewith. That said Ildridge 


o> 


sold and disposed of said bonds at his pleasure without 
] 


the knowledge or assent of any bondholders who had 


previously purchased the same. 


That on July 25, said Talbot and Kimball, as- 
suming. to be trustees, pretended and assumed to appoint 


the respondent Avery Plummer to be a trustee 


] 


ell, Davis and Gregory, by 
dulent confederations and acts-.put the property, as 
the tri } ills AC he others. int he 

l€ trust DOndS as the others, into the 


Le 


] . 
SOC PpOs- 
Kld ve for the considerations before named, 
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ynsiderations, by which means a large 


have been re- 
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wholly 
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hasin 
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lost to said road, 
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directo! 

and a 

irdell bonds in his own 
to get control of said 


' 


Railway by embarrassing said 
Railroad bya suit for the fore 
purpose of 

‘ers, whom 

be appointed favorable to himself 


7 . 


one ‘O7. Oorge “li , nis confidential! 


. 


n equity in the Supreme Judicial 


Suffolk, against 
d other parties 
had become 


ponds 


ner 
1 ‘ + - 
obtained leave of 
thereon an to raise money 


completing and equipping 


tO cCarrv on conduct said road 
aie. oe . * aan e . s ae ~ 4 ] : 
said receivers were interested with 
pending, said 
number of 
stockholders 
tocich Idearc 
LOCK TIOLCGCTS 
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Corporation, Causec 
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said road and — 


said Lane was elected as president in his stead, with a | 


board of directors friendly to his designs. 

That said Lane, then representing the said road and 
having control of said Ellis, the plaintiff became dominus 
litis, as well plaintiff as defendant, in said suit, and became 
be discharged; where- 
¥ : upon he agreed with one Charles P. Clark, then acting as 


clerk of the receivers, and said Hart and Olyphant and 


~ 

noe 

+ 
—) 
med 
ed 


others, who were desirous of getting possession of said road. 


Certain other persons were joined with said Ellis in said 
, . -=- = eae in ’ am 4.] | —_ se una ‘ J ent 
suit as plaintiffs, but whether they were bona fide holders 
of bonds complainant is‘ ignorant, but notwithstanding 
that fact, said action was conducted by said Ellis 
acting for said Lane, in accordance with his views and 
er DH rty Ss who Tette » 1 in Sal ] 
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Dy Said HKellis iCTINe lin manne l ATOreSAaAld. Said Ellis 
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Vas not l DOnNa ilu noid Of} La) yonds Of Said 
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road secured Dv said mort rage as ailieged in fis bill of 


} ° Ps) ae = ee, Poe en Be fC pr % : a r 
4 Ompialint, that he WaS ad Cit itn iti tne omce U1 said Lane, 
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le then president of Said road anda empiovead by said Lane 
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iusively in the.interest 


» A 


of said Lane and his confederates, and-in all things in the 


was directed by 


and subject to the views, plans and purposes of said Lane, 


who. with his confederates, were the real parties in inter- 


i4 


decrees and orders made in said suit, said Lane was dowmit- 
nus litis, as well plaintiff as defendant, thereby deceiving 
said court, in fraud of the right or other parties in inter- 
est, creditors and stockholders, and caused and procured 
decisions of said court upon moot questions only. It 
was no part of the relief demanded in said Ellis’ bill that 
yreme Court of Massachusetts should decide and 
determine who were trustees of the Berdell mortgage, that 
tne relief specifically prayed for was a foreclosure, and 
none other, of said Berdell mortgage by a sale of all the 
property covered thereby and the appointment of receiv- 
ers to take charge of the same (Rec. p. 125); but not- 
withstanding the failure to pray for such relief, by collusion 
and arrangement between said Ellis and the other parties, 
and said Lane, who was then president of said road and rep- 
resenting said road in said suit; the said cause was pre- 
tended to be submitted to said Court on said bill, answers 
and acertain agreed statement of facts (Rec. p. 165). That 
said statement of facts was not a true statement, in that it 
stated certain matters as true which did not in fact exist, 
and omitted to state facts necessary to the proper determin- 
ation of the question, which were well known to said Lane 
and his confederates; and thereupon said court, on April 
24, 1871, without argument on the part of any parties to said 
action, and by consent of all parties, and being imposed on 
in manner aforesaid, made a decretal order by which said 
Kimball, Talbot and Plumer were declared to be, and ap- 
parently adjudged to be, the lawful trustees under said 


mortgvagc 
< 


gage, and that said trustees should have the right, 
power and authority to take possession of all the property 


of said Boston, Hartford and Erie Railroad, upon paying 


certain sums and making certain arrangements with the 
receivers who had been formerly appointed (Rec. p. 223). 
That thereafterwards, without notice to the bondholders, 
said confederates, or some of them, in furtherance of said 
conspiracy, procured the pretended resignation of said Ial- 
bot, Kimball and Plumer, and the pretended appointment 
by them of said respendents, Hart and Clark and said 


Olyphant, who has since deceased 


That said suit in equity in Massachusetts has never 
proceeded to final determination and decree by said court, 
and is now pending therein so that no final adjudication 
‘has been made of the pretended rights of the parties 
thereto. 


(Certificate, Rec. 153, aX 


[hat said Ellis, acting for and in behalf of said Lane 
and his associate c ae ear ee PE = Pa NS, ae Ue or 
ane us associate C ONnSpiratol $s, and in manner and for the 
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aforesaid and not otherwise, it tne time ofr commencing 
said suit in Massachusetts began, as sole plaintiff, suits in 
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appointed receivers aS Nat Deen appointed DY the court 
in Massachusetts, and said actions in said States other 
than Massachusetts were being conducted for the same 


purpose and with a similar prayer in the bills of complaint 


- ° a 


therein, to wit, that said property of said Boston, Hartford 


and Erie Kailroad should be foreclosed and sold. 


That tin the States of Connecticut and Rhode Island, in 


pursuance of said collusive and fraudulent arrangement 
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mercial paper as would lay 


tion in bankruptcy. 


That the directors of id corporation, upon notice of 


said petition, d 
president, tO Oppose said 
That said Lane afterwards 


he had procured counsel f 


Vv 


the instructions of said d 
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But to the contrary thereof, sai ane, in turtherance o 
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conspiracy, combination and devices Defore mentioned, 


a part thereof, employed other counsel than tl 


reported to the directors. 
nd consent that a decr 


ed against said company 


ation 


That said road : 
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Lillis suit, appointed as aforesaid, was not taken possession 
s 

aid assionees, or 


‘hat thereafterw: 
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ne nature and co 
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ignorant, they released 


‘a. | 


Hartford and Erie Railroad in said property, or some por- 
tion thereof, to said Clark, Hart and Olyphant, said pre- 


: oe ; "Fa : j ois cade i at's 
tended trustees. Said assignees never administered, ot! had 
contr: | OT possessi 1 of any of the pre yperty, franchises and 


risht of said road, except a nominal amount of property 
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not claimed bv said receivers, Or Salad supposed trustees. 


onees did not demand or claim that said 


- any. part thereof, which were or ought to 
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have been remaining in’ the hands of said trustees 


for the purpose of taking up and cancelling said underly- 


ing liens, should be held and devoted to said 


should be accounted ior to them for such Purpose, or that 


A 


said trustees. or either of them, should account for their 


? 


breach of trust and for the disposal of said bonds and 


trust property in violation of the conditions of said mort- 


VALVC. 
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That said Hart, Clark and Olyphant, confederating and 


colluding for their Own interests to obtain full possession ot 


© I 


said road, caused a notice to be published in certain 
newspapers directed to the holders of the Berdell bonds. 


calling a meeting of said bondholders at Boston in April 


o> 


(7, 1873, for the purpose of organizing themselves into a 
c Orporation under the terms o Sal¢ mortgage, Which 


notice was dated March 18, 1873, and was not advertised 
for a sufficient time to allow all the bondholders, especially 
those in London, to be present and vote on the matter af- 


fecting their interests (Notice Rec. p. 33). That at said 


meeting were represented some of the bonds held by the 
x, : | a a hedaman - £8 Meson Bien 
State of Massachusetts, some which had been illegally 
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issued by Salt Aariage for nis own purposes, some oO tne 


bonds which had been sold to the Erie Railway, a large 
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amount of the bonds had been pougcnt up by the trustees 


at a small price for their individual and private use, and 


a large amount of bonds that which had come into the 
ha } ‘ , enin “41 »g>¢ | r re } TY t4 ) whe} } » fo on h: | 
Nanas oO} SdadlG tl ustee » »\ CRE (Mptiol vv ne I} t 1€ Same 1ad 
road, in all 


4 i. } } . 29 a , : . ‘ 
been illegally pledged by said rat amounting 
to 5,812 bonds, and no more, being a little over one-fourth 


- 17 ° | ~ } } ; - . 
of all outstanding bonds issued and secured by said mort- 
. ° . a ae . ; ‘ | 7 , a : a oi . 

sage, a majority of which were bonds held by the State 
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of iViassac nusetts, the history of which 1S as follows: —_— 
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The directors of said Boston, Hartford and Erie Rail- 


road, for the pt yonds for their own 
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purposes and uSsC¢s. and not for the se of the road. applied 
to the State of Massachusetts for a loan of its scrip to the 
amount of $4,000,000, which scrip was loaned on the 
] ledge - j lannect wraith he [reasurer : nd Rec me ‘er-G : : 
piec 4 ana aeposit Wit) cne rCaSurer ali¢ LeCceivel ren- 
eral of $4,000,000 Berdell bonds as collateral securitv 


for the payment of said scrip at maturity, to wit, in the 


year [QOO 


That said State investigated the affairs of said company 
prior to said loan, so far as to ascertain and know the 
terms and conditions of said mortgage requiring a 
portion of the bonds to be held and reserved for 
the purpose of paying the underlying liens on_ said 
liens, 


road, and having learned of said underlying 


made it a condition precedent to the delivery of 


their scrip that the underlying liens on such parts of 


ie State of Massachusetts 


s 


1e road as were within t 
| 


, t . a. } <7 . ) 
i to at ieast plI,O00,000, but made no 
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whatever for the payment or cancellation of un- 


provision 


derlvine liens outside said State. 


That said State had due notice that so large an amount 


‘ 


of bonds had been already issued bv said Boston, Hart- 


ford and Erie Directors, when it made the _ several 
loans of its scrip that enough did not then remain in 
the hands of said trustees to provide for said underlying 
liens, and by so taking said bonds with such knowledge 
the trust funds of said road devoted to another purpose 
were taken as collateral security for a loan of its credit. 
The pr ceeds of said loan were by the very terms thereof 
to be devoted to underlying liens and mortgages, and 


such taking by said State was a diversion of the trust 


~ 4 . ” 7 : a aa - , , a ih oe jal . ae 2 , . . oi ‘ ‘ = 
funds made KNOWINGLY and willingly, which rendered such 
7 , 77 : | 
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cl D if Ta SAIC be nas as collateral security nuti ana 
void, and the ime ouegnt to be given up to De cance lled 
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O] OULTIL LO er neia DV Said State or the benent Of Said 
creditors and stoc kholders of Said road: that the reaiter- 
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wards ete IO71),i1n violation of the re nts of} the STOCK- 
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holders and creditors and bondholders of said road. said 
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State attempted, by an act of its legislature, to alter the 
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terms of the contract, bv whicli the bonds were to 


become their sole property, and were no longer to 
be held by them as collateral security; and that said 
State by its own act having become sole owner’ thereof ap- 
peared as the owner of said bonds at the said meeting, and 
acted as the owner thereof, constituting more than three- 


fifths of the minority of said bondholders who acted in 


d 


cy 
ra 


. 


meetings 


( 


’ 
e 


3 


Possessto 


r 

— 

ry 
f 
coe _— 
(roxio — 
me — 
wee rod 


a 
~— 
—/ 


tn 


_—y 


thereo 


accounts 


ANC 


phant, as directGrs, and Clark, as manager, settled their 
own accounts with themselves, and conveyed the property 
to themselves as directors and manager, and were at the 
same time large stockholders in said New York and New 
England; that complainant is ignorant how said accounts 
were settled, or in what manner or upon what terms and 
Rietea . ale , "eo o-r4 ] . _— , 
conditions said property was pretended to be conveyed 


ta said New York and New England Kailroad, and prays 


for a full discoverv of the same from the defendants. 


In addition to the prayer that the mortgage be declared 


| _ ] Se 1 Ps - om —= 
nuli and void, the prayers are, — 


i. That the New York and New England Kailroad shall 
hold all of said property, which came to its possession 
through, by or under the agency of Hart, Olyphant and 
Clark, upon which the Boston, Hartford and Erie Kail- 

, 5 . a . ' ; oe 
road, or the trustees under the Berdell mortgage, ever had 
or now have any claim, to be disposed of according to 


the order of. this court 
2. Fora receiver. 


3. Ihat the several trustees shall each respectively ac- 
count in due form to the court for each and every trans- 
action suffered or permitted by them while they claimed 
to act as such trustees, and make good to the complain- 
ant, the creditors, and other stockholders what they have 
lost by reason of eacn and all the acts, doings, Omissions 


of each and all of said trustees. 


4. That if the court shall not decree the mortgage in- 


valid, then that it will. establish and confirm the trusts, 


1] - . A ~_ — r+ e . . er - 
anda remove alii persons claiming tO act or fo be acting 
for or in place of said trustees, and appoint other fit per- 

| ad po ae . a minal 
id and administer ali Said trusts in said 


mortgage 


a 


5. That all property in control of the defendants shall 


delivered to such trustees appointed by the court Dy 


proper title, to be held for the benefit of the creditors 
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irtford and Erie Rail- 


the same had never been diverted. 


6. That the New York and New England Railroad shall 


ies aioe vee a aire cal = oy caret erry FT 
account for all earnings, etc., to sucn trustees, 


ARGUMENT. 
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in addition to the consideration urged in tie appellants 


Ne 


yee 


brief under the second assignment of err 


‘‘In that it held the pretended meeting of the 
shareholders of the Boston, Hartford and Erie 
Railroad Company on March 14, 1866, in the City 
of New York, lawful and regular, and the pro- 
ceedings at that meeting valid and binding upon 


the Company.” 


; 

Wi Deo submit, — 

I. [That the meeting was unlawful and ‘irregular, b 
cause of the purpose for which it was held, to wit in 
order that the stockholders who should be present actin 
in the interest of the Erie Railroad’ might raise a larg 
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No 


may purchase, to a greater amount than that limited by 


the provisions of the charter of the Hartford, Providence 
Fishkill Railroad Company, to wit, one-half the sum 
which the president and chief engineer certify to the 


~ 


comptroller of this State, under oath, so far as expendi- 


> 


tures shall be made by said Boston, Hartford and Erie 


Railroad Company, and upon their best information, 


| 


knowledge and belief as to expenditures made by the cor- 


porations whose railroad and property said Boston, Hart- 
ford and Erie Railroad Company may purchase to have 
been actually expended upon that portion of the road and 


property included in said mortgage. And it shall be the 


duty of the comptroller to see that the bonds resting and 
secured on said rai‘troad property, rights, and franchises, 
or any portion thereof, with those registered in his office 
and uncancelled, shall never exceed the amount limited 


in. tTnis proviso. 


lhe Connecticut statute « xpressiy presc} ibes the mode 
1 carl ol +] , ™ “rs o bs - : t . fr *<> : . } SS ls } . +* 
in wnicn the corporation 1s to secure 1fS DONAdS Dy a mort- 

ive of its road 
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Ihe trustee in any and all mortgages made by the 


oration 1s to be “‘the treasurer of the State of Connec- 


| - ae - ; ao ‘eae »? 
it and his successors in omce. 


The mortgage, as made, 


void, because the mod 


ae ee 
not observed. 


The vote of the s auth 


to apply for authority to make 
a preliminary ac 


it contemplated mortgagin 
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he mortgage, was in effect 


orizing the directors 
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In addition to the authorities cited on page 57 of 


the appellant’s brief, to the point that the authority to 
contract must exist on the part of the corporation before 
any protection, as an innocent purchaser can be claimed 
by the holders of these bonds, we would refer to 

Wells vs. Supervisors, 102 U. S. 625. 

Marsh vs. Fulton Co. 10 Wall 676. 

Pierce vs. U. S. 7 Wall 686. 
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[Lewis US. Shrieveport, 108 i. > 232. 


Oakland vs. Skinner, 94 U. S. 


The bondholders are charged with notice: 


1. That the directors had no authority to mortgage the 
road to any person as trustee, except the treasurer of the 


State of Connecticut. 


2. That the stockholders could not lawfully vote to 
mortgage the road without their having been empowered 
thereto, by the several States ‘‘into or in which the cor- 7 
porate property is situated ” prior to such vote. 
Thomas vs. R. Kk. 101 U.S., cited in the origi- 


nal brief. 


III. 


4 


Under the fourth assignment of errors. 


‘In that it held the proceedings and decree in 
the Ellis suit in the Supreme Judicial Court of 


Pee 


Massachusetts valid, and regular, and binding 


upon these appellants, and the decree of foreclo- 
sure a bar to this suit.” 


1. We submit that although the record in a state court 
shows jurisdiction, it is allowable to plead the facts to 


show that jurisdiction was not acquired, in which case the 


plaintiff is not bound by the judgment of the state court. 


Thompson vs. Whitman, 18 Wall. 457. 

Knowles vs. Gas Light Co. 19 Wall. 58. 
U. S. vs. Throckmorton, 98 U. S. 61, cited by the 
learned judge below, is authority for the doctrine that 
extrinsic or collateral frauds will authorize the court to 


set aside the decree. 


he 


— 


2. It appears from the opinion of t 
the Supreme Court of Massachusetts, in the report of tl 
case of Ellis vs. Boston, Hartford and Erie R. R., 107, 
Mass., I-11, that the only matter submitted to the court 
by the parties upon the agreed statement of facts, was 
whether the assignments ‘of the Berdell mortgage were 
valid, and as that was the only question submitted, the 


opinion is careful to decide only that point. 


None of the questions here raised were part of the 


matter on which the decree was rendered. Everything 
was assumed to be regular and valid, except the fact that 
the successors in the trust had been appointed without 


notice to the stockholders and bondhold 


Our bill requests an account from each of the trus- 


4 7 - ’ ° 
tees, and seeks to charge them for their acts and the result 
of their neglect and omission to perform the duties they 
undertook by accepting the position of trustees under the 


Berdell mortgage. 


< 


The Massachusetts court has never taken jurisdiction 
of that matter, nor indeed had it any jurisdiction upon the 
pleadings in the Ellis suit to determine the validity of the 
appointment of the successive trustees since it was not 
asked to do so by the bill. 

So far as the trustees are concerned some of them have 


not even demurred to the bill. 


Talbot, Kimball and Plumer appeared in the court be- 


low and filed no demurrer. 


(Kec. p. 57.) 


3. But assuming that the state courts had fu 
tion over the parties and subject matter of the Ellis suit, 


there has been no foreclosure of the Berdell mortgage. 


1. Because no bill was ever ‘properly brought for the 


_ 


purpose of foreclosing the mortgage by the mortgagee or 


any bondholder. 


2, Because the amount due the bonddholers for the 


non-payment of which the mortgaged property was to be 


applied to the payment of the debt secured by the mort- 
has never been ascertained by the court. Such 


oa2ce 
Sale, 


> 


finding is the foundation of the right of the mortgage to 


proceed further. 
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3. By the terms of the mortgage the entire debt does 
not become due absolutely on the default in the payment 
of interest, except at the electi f a majority of the 
bendholders as declared and notified by them in writing 
to the mortgagor and to the trustee 

close for the whole debt 


yee . . . | ‘ BS ] r a 
eiection and notice. 


The bill, brought by Ellis, 


owner of thirty bonds and of the unpaid interest war- 
rants thereon payable on the first day of January now 
last past, and of the first day of July current respectively, 
no part of which has been paid, and that Matthew Bolles 


& Company are owners of seventeen of said bonds, no 


part of which has ev 


Here are 47 bonds, (upon 30 of which the interest was 


unpaid ), out of I9,999 DONdS which had been issued. 


The Ellis bill alleges (Rec. p. 118) a default in 
large amount of e interest warran due Jan. Ist, 
1570, and July St, [o70, but fails t state the amount 
lef stale > hat the eciritv 1 iInadeat _ | t the 
aennitety ) 9 that Lil me 5 pe lade quate ; T lat Tile 
trustees were allowed 
that the bonds’ had_. been 
the trustees were incompetent, 
pending against. the railroad; th: the railroad 
had acquired certain property since the date of the 


mortgage, which under the 


34 
s 
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mortgage should be included under it; that the legis- 
lature of Connecticut had passed a resolution at its May 


| 


session, 1870, authorizing said railroad to issue its mort- 


sage bonds for $15,000,000, which the stockholders of 


the corporation intended authorizing at a meeting called to 


be held in Boston, July 21, 1870, with a view of unlaw- 


c> 


- 


fully embarrassing the rights of the bondholders under 
the Berdell mortgage; that the officers have grossly mis- 
managed the affairs of the orporation, and have converted 
and misappropriated its property so that it is likely to be 
lost; that by reason of the loss of public confidenee in 
the officers, the Berdell bonds have declined and depre- 
ciated in the market, so that the same cannot be sold for 
more than twenty-seven per cent. on the face thereof, and 
the prayer is that the after-acquired property be decided 
to be included in the Berdell mortgage; that an account 
be taken and stated of the amount due the several holders 
of said bonds and interest warrants, as well principal as 
interest; also, an account of all property covered or in- 
tended to be covered or embraced by said mortgage, and 
that said mortgage may be foreclosed, and said railroad 
rolling stock, etc., may be sold under a decree of the 
court, subject to any prior incumbrances thereon or other- 
wise,as the court may direct. 


{ Rec. p. 125.) 


The decree made under this. bill (Rec. p. 223) directs 
that the receivers shall turn over to the trustees the prop- 
erty, on certain payments being made, and directs the 


trustees to to file a notice that they have taken possession 


of said mortgaged property.” for default 2 the payment of 
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interest on satd bonds, and with their purpose to foreclose 
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said first mentioned mortgage for said default.” 


‘And if default in the performance of the condition of 
‘ mn ’ > Ss s 7 F 1 : a — . - 5 a r _ 
that mortgage shall continue for the space of eighteen 
r - a ~ —o =) oe Gla +] . f ] 
months after such notice shall be filed, the whole of the 
aged premises, etc., shall vest absolutely and in fee 


morte 
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In the trustees, etc., without 7uriHer assurance Auta witlsioiul 
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Jurties process Of taw, and ali the right or equity ofr ré 
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with interest thereon, when the same may by law be de- 
. , ‘ ...% | — a F °— . ; ] ly: 
manded, and all the lawful claims, disbursements and lia- 
bilities of said trustees and the SUCCCSSOYPS, and a 
pa re ' aS ; ; 
certificates of indebtedness aforesaid, etc.. shall be paid 


and satisfied within said. period of eighteen months after 


said notice shall have been hiled either by the Boston, 
Hartford and Erie Railroad, or out of the earnings of said 


road: said trustees shall render to’ said Boston, Hartford 


and Erie Railroad possession of said mortgaged property, 
etc. 


The bill was filed to foreclose for the whole debt. 


_ , | , ; - ; 
Che decree IS, that the mortgage 1S to be foreclosed 


according to the provisions of the mortgage. 


Che condition in the mortgace that the debt should be- 


come due upon the written notice of the election of a 


s 


& 


majority in value of the holders of said bonds, given to 


the mortgagor and the trustees, made it necessary to estab- 


lish that such written request was filed with the trustees, 


at or before the filing of the bill, which was not done. 


The decree is that the trustees shall take possession for 
the non-payment of interest. [hatin order to redeem the 
mortgagor must not only pay all interest, but-the principal 
and certain other sums. The decree does not fix the 


‘ 


amount due. 


The right to foreclose for the whole debt must be estab- 
lished before the decree can properly be granted. 


R. R. vs. Fosdick, 16 Otto 47. 


[here is a substantial error in the decree, as to the 
amount due, for non-payment of which the mortgaged 
] } 


iOsed, 


property is ordered to be forec 


) 


Clark vs. Reyburn, 8 Wall. 318. 


ri 


R. vs. Fosdick, Supra. 


Under the terms of the mortgage, the railroad should 
have been allowed by the decree to redeem, and prevent 
the title vesting inthe trustee, on payment of the interest 
which had been demanded, under the terms of the 
bond, not the principal of the mortgage debt, which was 
not due. This right was denied by the decree. 

Olcott vs. Bynum, 17 Wall. 62. 


R. R. VS. Fosdi kK. 


The amount due under the mortgage was $2,100 to 
Ellis, who does not allege a demand. Matthew Bolles 


& Co. do not allege that any interest warrants on their 


bonds have matured 


Ce ne 


in j--- ; 


aed 
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There is no recital in the bill that the interest warrants 
were duly presented after maturity, and~offer to surrender 


the same. 


[he bond is inserted in the mortgage, the trustees 
know the conditions under which the principal of the 


bonds were to become due. 


A majority of the holders and owners of the bonds have 
never in any way signified their election that the principal 
of the bonds should become due and payable before 
maturity. 


(Rec. p. 36.) 


Che bonds do not mature until 1900. 
The trustees cannot rely on the power in the mortgage. 


Since the bond is the obligation of the corporation and the 


= 
mortgage a mere security for the performance of the con- 
tract. The trustees were (or should have been ) mere 
Stake 10 Cit [S. yOUNnG to oh Lilat cne Ltek Bae ‘ji i 1e contract 
Were complied with, provecting Cquailly tile rionts of both 
parties. 


Sturgis vs. Knapp, 31 Vt. I. 53. 


Ashuelot R. R. vs. Elliot, 57 N. H. 397. 
In determining the nature of the contract the terms 


of the bond always govern, if there is an inconsistency be- 
reen the bond and the morteao 
tween the pond and the mortgage, 
RR 12 7IC C ; rIQUCVT1I1e tate. | | Q 
XX. DM. Gd. oprague, wes G7. a 
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The intent of the whole mortgage is that the trustees 


shall not proceed to foreclose the same for the amount 


of the principal debt until there has been 


1. Neglect for six months after due: presentation, and 


offer to surrender the same, to pay any coupons. 


2. An election of the’ holders and owners of a majority 
Ai cis Dates ea | ae , 
of the bonds (over 10,000) that the principal of the bonds 


shall become due and payable. 


3. Such election signified in writing to the corporation 
and the trustees. 


Until then the provisions of the mortgage (sections 


o 


7, 8, 9, 10) in relation to the foreclosure by the trustees 


could not become operative. 


See \ 3 bond (Rec. p. 42.) 


None of these conditions were complied with. 
The number of bonds represented at the meeting called 
by the trustees to organize the corporation, was only 


aa 4 


5,812, less than one third of the whole number outstand.- 


But we further claim that the title to the property never 


yassed to the New York and New England Railway. 


[he meeting at which the new _ organization was 


attempted, was fraudulent and void. 


{tte Pacers 
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1. Because the notice was insufficient. 


2. Because there was not a sufficient number of bond- 


holders present to constitute a quorum. 


3. Because the only right or foundation for the forma- 


tion of such corporation was derived from the provisions 


of the 1oth section of the mortgage. 


4. Because the bondholders pre 


holders for value. 


1. The notice was insufficient. 
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The object of the notice being 
bondholders, the intent of the m« 
cotporation, in which the capital 
amount ot 


bonds outstanding, 


2 6 a notice Oo: the 


the meeting, as would give him an 
present. The call for the meetin; 
18th of March, 1873, and the meetin 
17th of April, 1873, while sufficient t 
bondholders to attend, would  h 


tO allow 


England to be present. 


Che trustees, in executing this 
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all the bondholders fairly, and 
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bondholders in Londo: 
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x being held on the 


. > 


to allow some of the 
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insufficient 


parts of 


were bound to treat 


each full notice and 


AO 


opportunity to be present if he so desired. They had 


abundant discretion to do so had they been so disposed. 


— 


2. The number of bondholders present was insufficient 
to constitute a quorum. (This occurred by reason of the 


insufficient notice. ) 


The provision of the mortgage contemplates the meet- 
ing of all the bondholders. All were equally interested, 


7 ; 7 7 aie o . i. P - 
and had an equa: right to be present and vote. 


This is not a case where the parties remained away, after 
sufficient notice and opportunity to attend, and are sup- 
posed to assent to the action of those present, because 
they had the opportunity to be present and oppose such 
action. The case presented is rather where the majority 
cannot attend, because not notified, being deprived of 
the right by the action of parties interested in controlling 


the meeting for their own ends. 


There had been no previous election of the bondholders 
that the principal of the mortgage debt, should be due. 
No preliminary steps had been taken by the parties to be 
benefitted by the foreclosure looking towards such action. 
No bondholder who did not actually see and read the 
particular paper in which the notice was printed, had 
any reason to suspect such a meeting would take place. 

The object of the meeting being to organize the 
bondholders into a corporation, and thereby change their 


relations to the mortgaged property and to each other, it 
o> Pen | i o 


was the imperative duty of the trustees to see that each 


a & 


bondholder had full notice of the time, place and object 


on ie 
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Oo} the meeting, SO far aS 10 WaS poOSsIDIe to accompiisn 


it. A bare compliance with the terms of the mortgage 


in this respect was not enough under the circumstances. 


3. Because the only right. or foundation for the forma- 


tion of such corporation, was Gerl\ ed irom the provision of! 


the 10th section of the mortga: 


> ane o ‘ } - +? a od ¥ . re > a 4 " ; ] , " tise 
Railroad corporations, Can De€ Created Oni\ in two 


Ways. 


!. By special acts of legislation 


2. Under ceneral iaWS. alecting aii Corporations, or all 
corporations of 1tS class. 
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il¢ rigint O27 | CINS ana ACLITMS ads a 6 Orporation iS a 


franchise cranted by the sovereign power. 
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his provision of the morte age Was Ulva vires and void. 
Thomas vs. West Jersey R. R. 11 Otto, 71. 


R. R. Co. vs. Winans, 17 How. 30. 


The corporation cannot absolve itself from the perform- 
ance of its obligations without the consent of the legisla- 
ture, 

Beaman vs. Bufford, t Sim. N.S. 550. 
Winch vs. R. R. Co. 13 L. & Eq., 506. 
Black vs. Canal Co. 22 N. J. Eq. 130. 


Branch vs. Jessup, 106 U.S. 468. 
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The charter of a corporation is the méasure of its pow- 
ers; the enumeration of these powers implies the exclu- 
sion of all others. 

Thomas vs. R. R. supra. 


Ins. Co. vs. Ely, 5 Conn. 572. 


The power to create a new corporation was not incl- 
dental or appropriate to the specific power granted by the 


statute of Connecticut. 


Grants of franchises and special privileges are always 
to be construed most strongly against the donee and in 
favor of the public. 

Turnpike Co. vs. People, 96 U. S. 63. 

3. This roth clause in the mortgage was on its face be- 
yond scope of the power of the corporation by which it 
was made and all parties were charged with notice 
thereof. 

The: bonds were issued for the purpose of. paying the 


existing debt of the company, and of completing and 
equipping the road. The bonds to meet the existing 
mortgage debt were placed in trust in the hands of the 
trustees of this mortgage. The trustees were to supervise 
the expenditure of all sums realized from the sale of the 
bonds issued under this mortgage, that is the sale of such 


bonds as were not in their hands in trust. 


The three trustees named in the mortgage, certified to 


1 


all these bonds, and delivered the whole issue into the 


hands of Eldridge. livery of all of'said bonds, so 
executed by the original trustees to Eldridge, as president, 
and the subsequent resignation of the three trustees, for a 

. 7 . : ’ 7 eo a a 
money consideration received by them from Eldridge, in or- 


Pa | 


der that he might be appointed trustee, thereby giving him 


7? f= | . yy s . ae — 
control of the bonds. was a fraud upon the corporation, 
. ‘ ; ~. da < Sees See ee Bee eee et ; ao 
because Eldridge Was thereby Cnadied,-asS president of tne 


; : e x ie ] , |. Doe pe he 
road, to dispose of the bonds as he pleased. 


The bill complains that none of the trustees ever did any- 
thing withthe bonds after they were passed into Eldridge’s 
hands. That they accepted the position of trustees, and 
thereby became liable to the duties and responsibilities of 
such position, but that they did nothing, and had nothing 


to do, except to hold the place nominally. 


Sufficient is alleged to show that the Berdell bonds were 
‘nvahd in themhand salts i f Eldridge. the Ls 
invalid in the hands and possession of Eldridge, the ques- 


liable instruments 1S of no 


a) 
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4-5 hether. ¢] 
tion whetner tl 
Importance since they are valid against the corporation 


] - - L, + . / ° " ’ io lL, 3 | » +" C - cre -F y 
OnLV 1n the a inds of Dona hide noiders tor vaiue. 


Lhe inquiry as to what became of the bonds after the, 


.. sy a0 4 aren om s 
were so delivered to K.ldridge iS of importance. 


ce 


° , ey Pon eee 2: 5 : eats } 
ion is upon complainants information and 
" ¥ Q ~ ni if) } © Py | ' » I. “4 > », sie “4 ‘ 

belief, that $5,000,000 went to the Erie Railroad in 
exchange for its promissory notes, at a_ discount; 
that over $3,099,009 were taken by the Commonwealth of 
Massachusetts with full knowledge that they were trust 

1, lL, ] CFeha ons meas — - = , 
bonds held in the hands of the trustees in trust to take wu 


the underlying mortgages 
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That $4,819,000 were in the possession of Eldridge in 


November, 1870, which he appropriated to his own uses 


without consideration while he was president and sole 


ristee 


be 


That about $7,000,000 had been issued to take up under- 


4 


o 


] 


lying liens—there is no question but that these latter ; 
parties are bona fide holders of the bonds and paid va 


The balance of the issue, save one bond, were squandered 


‘in illegal speculation. 


4. Because the bondholders present were not bona fide 


holders for value. 


a. The hold lers present represented ‘‘some of the 


bonds illegally and improperly issued by said Eldridge 


for his own purposes, some of the bonds which had been 


sold to the Erie Railroad, a large amount of bonds which 


had been bought up by the trustees for their own individual 


| 


and private use, and a large amount of the bonds which 


had come into their hands by redemption when the same 


had been illegally pledged,” (Rec. p. 35,) in all 5,8i2 


bonds, the majority of which were bonds belonging to 


the State of Massachusetts. which were a part of the 


bonds specially devoted to and held for the purpose 


of taking up the underlying liens on said road. This 


small minority of bondholders proceeded under the direc- 


tion. of Hart and Clark, the trustees, to Organize a cCor- 


poration, and the majority of individuals.present holding 


elected themselves directors. 


said minority of said bonds 


among them said Hart and Clark; said Hart was afterwards 


chosen president, and said Clark general manager, and 


said new col! poration took possession of said road a 


s ae * — . . 
property and franchises, illegally and without warrant of 
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he same and control said road and its 
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Lhe trustees had full knowle VC Of! the facts set forth 
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John S. Eldridge was pr lent of both the Erie Rail 
} +f | } ] ’ 2 > 7 
wav andthe Boston, Hartford and ie Railroad, in Oct 
) pay - ] . . i > ; } » " 1a 
150; (rec p 30) 2 continued to )¢ presiaent of the 
/ . j 


ford and Erie Railroad until December, 1860, (ree. he & he 


rt.3 : ] ae DO asluracr ha:-«ura inealicoih! 
W hile president of the ri€ NallIWaV, LNeE WaS ineligible TO 
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x. a hold tne omce ot Fresiaent of thi poston, Hartford 


os No person who 


railroad company situat 


ing a corporate existence and a DOarad OF Ofhicers aistinct 


from, and unconnected with any railroad situated in and 
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trustees to carry out the terms of the trust; and that the 


trust had never been completed, rendered the whole 


‘transaction illegal. 
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It is admitted that the fraud in the mortgage, or in any 


proceeding had thereunder, gives the railroad company no 
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these bonds, without paying for such benefit. 


[It sufficiently appears that there are some creditors of 


the road who held these bonds for value, notably those 
who had exchanged the underlying mortgage bonds for 
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the Berdell mortgage. 


Any other holder or creditor, who is in law dona fide or 
from whom the road has received a benefit. is entitled on 


strict rules of equity to recognition and payment. 


‘On the other hand, the stockholders of the Boston, 


Harttord and Erie Railroad, are entitled to equal protec- 


tion from the court in their property rights. 
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There is no contention that the mortgage shvuuld not 


stand for the reasonable value of what the Boston, Hart- 
ford and Erie Railroad Company received. 


Thomas vs. R. R. 109g U. 5. 


The result of declaring the issue illegal would not effect 


the holders of underlying liens whose right to a lien on the 


road is unquestioned. 


Neither Eldridge, the Erie Railroad, or the Sta 
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Massachusetts were bona fide holders for value. 
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parties immediately liable who are 


Riddle ws. Mandeville, 5 Cranch, 322. 
It has power to enforce and compel the performance of 
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ly, on the honesty and 


cood faith of the officers of the corporation and the trus- 
tees under the mortgage. He has a right to an account 
from the several persons who have acted or professed to act 
as trustees, which has never been had, to know the exact 
facts in regard tothe manner in which they have dealt with 
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Supreme Court of the Chrited States, 
WILLIAM F. GRAHAM ET AL. 


Appellants, 


THE BOSTON, HARTFORD & ERIE RAILROAD CO. ET AL. 


BRIEF FOR EXECUTRIXES OF MARK. HEALEY, 


A | ppe Thee Ss. 


These appellees demur to appellants’ bill : — 
First. For want of equity. 

Secondly. For multifariousness. 

Thirdly. For laches. 


I, 


On the face of their bill appellants have stated no legal or equitable 
ground of action against these appellees. 

They attempt to hold them responsible for certain alleged miscon- 
duct of their testator, Mark Healey, as one of the trustees under 
the “ Berdell mortgage.” 

It is alleged that said Healey and one Farwell were appointed 
trustees Aug. 16, 1869, to fill vacancies caused by the resignation 
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of two of the trustees named in the original mortgage: and it is 


averred that “said Healey and Farwe accepted said appointment, 
but declined to serve, and never did serve as such pretended trus- 
tees, and did not, in fact, up to the time of their pretended resigna- 
tion, hereinafter referred to, so serve”: and it is further. averred 


that both of them resigned March 16, 1870. (Reeord, p. 12.) 


It is further averred ( }). 26) that all the bonds secured by the 
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trustees before the appointment ol defendants’ testator; that they 
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were all placed 1D the possession of the president O} the boston, 
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Hartford & Evie Railroad, Mr. Eldridge, and that “none of the 
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wards appointed, or attempted to be appointed, as hereinbefore set 
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other Lrusi preperty. (Record. ie ee 
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The, prayer of the bill, so far as the trustees under the Berdell 
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mortaage 1s concerned, Is, f: erst, that they shall be ordered to aceount 


7 | |} Pe by . anes : i | 
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trustees, and that on such accounting thev shall be ordered to pay 
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oS 5 OOS See e me 1-] 
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As to the first part of this prayer, no decree can be made against 
these appellees, for It Is express!) averred in the bill that their 
‘ver had possession or control of any of the mortgage 
ONndSs or other trust property, and there 1s no allegation that ahy 
property of the corporation ever passed into his hands. 

\{s to the latter part, it 1s expressly provided in the mortgage, 

. } . } : ray . ° 7 ° Y ee 2 } . 
which is made a part of complainants’ bill, that “neither trustee 
shill he answerable for the acts, OMISSIONS, or defaults of the other 
to which he does not give his-assent: and that each shall be answer- 
able for gross negligence and wilful defaults only ” (p. pa 2s 

rm. es in) ey: Sena SR enna ‘erable onlv for the acts and 
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defaults of their testator, and not for those of his co-trustees. 

rs ; 6 i . . ' fe ° 

| wo charges of neglect are made in the body of the bill: 

First. It is averred (p. 16) that under the provisions of the 


mortgage, it was the duty of the trustees to supervise the expendi- 
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tures of all moneys derived from sale of the mortgage bonds, and 
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see that tne same were used only for pul pPOses specinead ; anda 10 Is 
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Chat ced that no one eve} supervised the expenditure Or moneys 
aa? a:* m7 (° a } ‘ anand nt 4 an 
' derived from the sale of said bonds, o} vyave written assent to any 


hy } . 
contracts, and that a oreat part of the moneys referred to was used 


for purposes other than those authorized by said mortgage; this 


° ° ° . . } a - . , 
misappropriation being made, as is elsewhere repeatedly charged, 


not by the trustees, but by the officers of the railroad corporation. 
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received from said sales ” | p. 47). 
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, rI@hts Upon the appellants or oTner stockholders ot the raiuiroad as 
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side. and the trustees representing Lilt bondholders Ol} the OLLeYL,. 
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é the expenditure of the money advanced by them on the bon 
order to insure its use in such manner as to enhance the security 


rie Oly en for their repayment, 
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1 The proy Islonu being for the benefit of the morteacees, and it 


aS derogation of the riohts of the mol bFaLor, the morteagees might 


rightfully waive it without accountability to any one but their prin- 


cipals, the bondholders. 


- The bill alleges, 1D substanee., that they did Wilve this rioht oft 
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super ision, and that they turned over the entire issue of bonds to 


the railroad CObipany, represented by its otheers. CO be disposed of 


at their diseretion. 


ae » 43.8 : Tse : 
If, In Consequence Ol this action, the property has become an 


insufficient security for the bonds, the bondholders may have a 


remedy against the trustees; but the railroad company or its stock- 
holders have no ground of complaint. 

The directors and officers of the company were its chosen agents 
to carry on its business, and represented it in the execution of this 
morteavce., 

The trustees, on the other hand, throughout the mortgage, are 
the representatives of the bondholders, creditors of the company. 

[t is utterly unreasonable to suppose. that the company intended 
to impose on these trustees the duty of protecting it against the acts 
of its own chosen agents, and equally improbable that the trustees 
should intentionally accept such a responsibility. 

This becomes still more evident when it is remembered that this 
mortgage was executed by the officers of the road on its behalf, and 
that the terms of the mortgage to be given as security for the bonds 


were left entirely in their discretion. (Record, p. 41.) 


2. It does not appear that appellees’ testator was ever in a 
P} 


position to exercise any control over the expenditure of the pro- 
ceeds of the bonds. ‘The trust on this point had already been fully 
exercised by his predecessors. 

The bonds remaining undisposed of at the date of his appointment 
were all in the hands of Eldridge, the president of the corporation, 
signed by the original trustees, and requiring no further act on the 
part of their successors to give them validity. (Record, p. 26: ) 

The officers of the corporation had the power, if not the right, to 
dispose of them as they saw fit, and were enabled to made contracts 
without any assent on the part of the trustees. 

Moreover. the expenditure of the proceeds of these ponds required 
the approval ot only OnE of the trustees, and as Kldridge was at the 
same time trustee and president of the corporation, even the formal 


consent of his co-trustees was unnecessary to effect a compliance 
with the terms of the mortgage. 

The only remedy on the part of the remaining trustees to obtain 
control of the bonds at this time was through litigation, and this by 
the express terms of the mortgage deed they were not required to 
commence unless applied to by a certain number of bondholders, and 


furnished with funds for that purpose. (p. 51.) 
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Mr. Healey was a trustee for a period not exceeding seven months, 
with Messrs. Eldridge and Farwell, and all three resigned at about 
the same time, viz., March 16, 1870. 

With the accounts of the trust before this term commenced, or 
after it had terminated, or with any breaches of trust committed by 
his predecessors or successors, he had nothing to do, and these 


matters should be made the subjects of separate bills. 


Benson Y Hadfield. 5 Bea . 5 if. 
White v. White, 5 Gill, 359. 
MeLellan v. Oshorne. 91 Me. 118. 


If the appellants have any just claim against Mr. Healey’s estate, 
they have a complete remedy by a separate suit against his executors, 
in Which that claim can be presented and determined by itself. 

To compel these executors to join in defending against this volu- 
minous bill, in the principal part of which they haveno concern, would 
be grossly unjust, involving as it must great and unnecessary expense 
and long delay and indefinite postponement of the settlemeut of the 


estate among those entitled to it. 


IIT. 


The case stated in the bill shows gross laches on the part of the 


appellants, as far as concerns these appellees. 


The acts of Mr. Healey, for which it is sought to hold them 
responsible, all took place prior to Mareh 16, 1870. 
This bill was not fled until July S., LSSO. a delay of more than 


ten years.. 


, , 
' — 


No C@ACUSC Is given for this delay, the result of which has been 
very prejudicial to the estate represented by the appellees, as Mr. 
Healey himself has deceased during this time, and the benefit of his 
knowledge of facts and his direct testimony have been lost. 

Mr. Kldridge, his co-trustee, and the principal party in the 


transactions, set forth in the bill as affecting Mr. Healey, has also 


+) 


10 


deceased, as well as Messrs. Gregory and Olyphant, two other 


frustees. 


Laches apparent upon the face of the bill may be taken advantage 
of by demurrer. 


Maxwell v. Kennedy, 8 How. 222. 


Appellants’ counsel stated in open court, at the hearing in the 
court below, that no’ substantive relief would be claimed against these 
appellees, but he declined to dismiss the bill as against them. 


As this is not a bill for discovery, a defendant against whom no 


relief can be had is not a proper party, and is entitled to have the 


hill against him dismissed. 
Stewart v. East India Co., 2 Vern. 380. 
Le Texein v. Annspach, 15 Ves. 164. 
Smith v. Snow, 3 Mad. 10. 


Lloyd v. Lander, 5 Mad. 282 


CHARLES M. REED, 
of Counsel for y lppellees. 
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Supreme Court of the Wnited States. 
OCTOBER TERM, 


No. 


WILLIAM 


THE BOSTON, HARTFORD & ERIE RAILROAD 


COMPANY 


BRIEF ror THE DEFENDANTS, CHARLES S. BRADLEY. 
CHARLES R. CHAPMAN, ann GEORGE M. 
BARNARD. 
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This is a bill in equity, filed in July, 1: by a stockholder of 
the Boston, Hartford & Erie Railroad Company, owning less than 
one per cent. of the stock, purporting (Record, p. 3) to act in behal 
of all the stockholders and creditors of the Company, to set aside 
a mortgage of its road, made in March, 1866, for $20,000,000; to 
avoid a foreclosure of the mortgage made by decree of the Supreme 
Judicial Court of the State of Massachusetts, on a bill filed in July, 
1870, as well as by entry zz fazs according to the terms of the mort- 
e; to have the court “set aside and hold for naught” proceed- 
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ings in bankruptcy against the Company in October, 1870; 


~ 


and to annula conveyance of the 
New York & New England Railroad Company by 
the mortgage. 

Among the numerous persons agall 


oa his bill is brought 

are these three defendants, described (Record, p. 2) “‘as assignees 

in bankruptcy of the said Boston, Hartford & Erie Railroad Com- 
: ip 


IC Udo id 


pany.” Their connection with t 
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After the bill to foreclose the mortgage was filed, involuntary 
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proceedings in bankruptcy were had against this Company; and 


assignees released the equity of redemption to the trustees under 


the mortgage. 

Such was the statement in the original bill. 

But, as was pointed out by demurrer, the assignment in bank 
ruptcy prevented the plaintiff from having any standing in court. 
7 


‘he plaintiff was obliged to get this fatal ene out of his 


way ; and for this end he filed an amendment to the 111, alleging 


— 


that the adjudication in bankruptcy was void, as procul a by find 


and collusion, and that therefore all proceedings under it must fail 


<> 
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There is no suggestion that these defendants were parties to, 01 


in any way cognizant of, the fraudulent procurement of the adjudi- 
cation. | 

What the manner was in which the adjudication is alleged to 
have been procured by fraud will be considered, No. IIL., zzfra. 


But there are two preliminary considerations, either of which is 


— es) 


decisive against the plaintiff. 


THE PLAINTIFF HAS NO STANDING IN COURT. ANY PROCEEDING FOR 
RELIEF MUST BE TAKEN BY THE COMPANY. 


Assuming (which we shall show is not the case) that the. bill 
alleges that, by the fraud of a former president of the corporation, 
a consent that it should be adjudged a bankrupt was improperly 
given, and thereby its stockholders were injured, yet any proceed- 
ing to have relief against the fraud must be brought by the corpora- 
tion. The appellants are two shareholders, who own between them 
less than one-third of one Ps r cent. of the stock. 

The conditions at circumstances under which a stockholder 
can bring a suit on behalf of himself and other stockholders were 
argued on at. length te the Circuit Court. But such argument is 
now unnecessary. The case of Hawes v. Oakland, 104 U.S. 450, 
has closed the discussion. It more than covers the present case. 
It not only decided a particular controversy: it settled a policy 
which has been more than once since emphatically approved. 

See for instance Detroit v. Dean, 106 U.S. 537, 541, 542. 
Dimpfell v. Ohio & Mississippi R. Co., 110 U.S. 209, 210, 
zit. 


te 


Equity Rules, 94. 
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directors. The ‘‘request and demand” may have been, and doubt- 
less were, simulated. 

(2) No effort whatever was made to obtain action from the stock- 
holders ; and the plaintiff has not shown. why this could not be. 
done, or why it is not reasonable to require it. No reason is 
shown why any evil would have resulted from the delay necessary 
for an application to the stockholders. Having waited ten years, 
the short time necessary to make such application could work no 
harm. 

Had such application been made, the stockholders could (and for 
all that appears would) have ratified the consent to the adjudication. 
Thé consent was not w/trva vires. 

The appellants have no standing, as representing the body of 
the stockholders, to set aside proc passion es which ninety-nine and 
two-thirds per cent. of the stockholders (for all that appears) do not 
wish disturbed. 

(3) The efforts to induce action on the part of the directors are 
not stated with particularity ; and, so far from any efforts with the 
shareholders or the cause of failure with the directors and share. 
holders being stated with particularity, none such are stated at all. 

‘@) The appellants do not pretend to have been shareholders at 
the time of the transactions of which they complain, or that their 
shares have devolved on them since by operation of law. 

This renders it unnecessary to dwell on the point that, for all 
been got, directly 
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that appears, the shares of the plaintiff may have { 


T 
i 
or indirectly, from Lane himself, or been bought for the purpose of 
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U. S. 209, 210, describes exactly the bill in this respect. 


L 


“It does not appear that the complainants owned their shares 
when these transactions took place. For aught we can see to the 
contrary, they may have purchased the shares long afterwards, ex- 
pressly to annoy and vex the company, in the hope that they might 
thereby extort from its fears a larger benefit than the other stock- 
holders have received or may reasonably expect from the purchase, 
or compel the company to buy their shares at prices above the 
market value. Unfortunately, litigation against large companies is 
often instituted by individual stockholders from no higher motive.”’ 

(5) It is not alleged that this suit is not a collusive one to confer 


jurisdiction on a United States Court. 


a incre _ 7 


ei ee —— 


= FF 
Po 
: i 


A witieonne n= 


i Om 
———— —_ 


oe senate nae 


a 


Se ee 


ix 
et" aa 
CGO, 
PBA E he iS 


eee ee Ee . 6 acces aetieatets i 
: Sa Gee i tc iS pats - - wei ig tosh a ae are S Se aae # Sahraleg Sy Sore as ee Wet 
pannmscncagueasen bat emaceeemeseatscitenissscrepneecianwnominsitcirscneeittes aE SE a 
Oa a at ‘< 
eeinsiiedaeniin tn tataa _—, PR A osu aon ts sO ims ; 
i id tr sna tent burns ham an somaotsasnhate pha 
~ 


vit, it should be 


(6) So far from the bill being verified fida 


observed that, while the original bill alleging that the bankruptcy 
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was in due form of law was sworn to, the plaintiff has not dared to 


swear to the amendment alleging fraud. 


I] 


THE PLAINTIFFS ARE BARRED BY LACHES. 


As the full record of the bankruptcy proceedings has not bee 
annexed, it is impossible to show how greatly th 


ie 
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Poe 


> 
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rights of 


persons have intervened, and how the assignees have collected and 


sold large amounts of property and distributed considerable divi- 
They can only rely on 


1I”"vT ? 
Lea Ge i 


dends, all with the approval of the co 


1e adminis- 


the presumptions arising from the ordinary course of tl 


tration of estates under the direction of the court. 


The letter of the two years Statute of Limitations given 


Rev. Sts., $5057, to and against assignees, may not apply to this 
case. Jn ve Conant, 5 Blatchf. 54, Clark v. Clark, 17 How. 315, 321 


But it can at least be referred to as showing the spirit and pur- 
pose of the Bankrupt Law, which is to be borne in mind in consid- 


ering what is laches in bankruptcy proceeding 


Sufficient laches is apparent to prevent the maintenance of this 
sult. 
It appears that ten years have elapsed between the filing of the 
petition in bankruptcy and the filing of this bill (Record, pp. 1, 74), 
' and that the assignees have sold the equity in the railroad to pet 
sons from whom it has passed to a new corporation (Record, p. 28 
Laches can be taken advantage of by demurrer. 
Lausdale v. Smith, 106 U.S. 391. 
Laches would be a bar to a suit by the C any 
Brdger v. Badger, 2 Wall. 87. 
Sullivan v. Portland & Kennebec RR. 4 U.S. 8ol 
Brown v. Buena Vista,g5 U.S. 157 
McLean v. Fleming, 96 U.S. 245 
Godden v. Kimmell, 99 U.S. 201. 
The plaintiff attempts to avoid his laches by the followi 


allegations :— 


‘And your orator, upon information and belief, and.of his own 
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of said corporation and said board ot directors, except that they 


" ~] r their caid nrecident th here had bee} 7 leo: acl ; 
were told by their said president that there had been a legal adjudi- 


cation against them in bankruptcy in the proper court of the United. 


States, to which they were bound and obliged to submit, and to 
which they did submit; and that knowledge of the facts herein set 
forth in this behalf has come |gz. not tii to your orator, or to 
any other of the stockholders of said Company, as your orater is 
informed and believes, and therefore avers, until the time that an 


examination in his behal yeen had was 


° * . . 7 . . +3 - 
mas ann ¢ ¢ a+ ; t . 7 Car ty ; {- i+ ‘ a | + 4 Var a \ 
made asa part Ol tne prosecution Of Cnis sult (Recor » PP. 75, 70). 
[here are two answers to these aiiegations :— 
oe r | st _ . - errs : 17 ; 1 is . = « : ; 
First.— That the plaintiffs own bill makes allegations incon- 
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sistent with them; and the defendants have a right to avail of 
those a a aE and to ask the court to consider them 
as the allegations demurred to. 

Vernon Vv. Vernon, 2 Myl. & C. 145. 
Knapp v. Snyder, 15 W. Va. 434. 
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The COpy O} the bankruptcy proce Calings, annexed rO anda made 


part of the bill, shows.that the alleged fraudulent: consent to the 
adjudication in bankruptcy was given 1 I, 1871 (Record, p. 97), 
and that, in the same month, one Sweatt, a stockholder and bond- 
holder of the Company, filed a petition and affidavit in 1 1 
Court, alleging that the petition to revise the ruling of the Bank- 


e motion to dismiss was withdrawn i agreement 
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without his knowledge; that 
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D) the Company through juage Appott; that the ti was 
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a 
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= red a bankrupt; that he had believed the officers of the Com- 
pany would prosecute the revising petition to a final decree of the 
Circuit Court after full hearing and argument; and that he was 
greatly aggrieved by the adjudication in bankruptcy; and praying 
that the same might be reversed. 

It therefore not only appears that the consent to the adjudi- 
cation was known, but that a stockholder immediately brought a 
petition in the Circuit Court to have the adjudication set aside, on 
the ground that it was against law, and because it ought not to have 
| 


ed condition of the bankruptcy 


crt 


record annexed does not show that the elaborate decision reported 
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in Sweatt v. B. H. & EF. R.R. Co., 3 Clif. 339, was made on this 
petition, nor what became of it. It is not alleged that it-was not 


11 r clic ats Pa! f > reaclIMmnft? Y +1 he ahe io tf al < 
rightly disposed ot . and the presumption in the absence ol AliC2a- 
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tions is that it was. At all events, public recorded knowledge ol 


the consent to the decree is shown; and there is no suggestion as 
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to any collusion in the Sweatt proce 
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Second.— It the allegations were true, they would not in law 
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show that the plaintiff's conduct is not laches. This is_ best 
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shown by extracts trom opinions of this court. 
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such appeal should set forth in his bill specifically what were the 
impediments to an earlier prosecution of his claim; how he came 
; > . : . Je a eh, . 4 : ee Sala oa a ‘ _ . — ~~ " | ‘ 
to be so long ignorant of his rights, and the means used by the 


respondent to fraudulently keep him in ignorance; and how and 
when he first came to a knowledge of the matters alleged in his bill. 
Otherwise, the chancellor may further refuse to consider his case 
on his own showing, without inquiring whether there is a demurrer 
or formal plea of the Statute of Limitations contained in the 
answer.’ 

Floyt v. Sprague 
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Marsh v. Whitmore, 21 Wall. 1 


Sanger v. Upton, 91 U.S. 56, 59. 
Godden v. Kimmell, 99 U.S. 201, 212. 
The acts complained of were a 


of record in the Bankruptcy 


- 


Court and ‘n other public records 

Allegations of fraud must always be precise and definite ; but, 
when like the allegations here ft concealment of the proceedings 
in court from all the stockholders of this great railroad running 


through four States, which was constantly betore legislatures and 
courts, and whose affairs always excited much public interest, they 
are incredible ; when, to use the words of Wigram, V. C., in Foss v. 
Harbottle, 2 Hare, 461, 503, they “cannot by possibility be true,” 
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they must be construed with the greatest strictness. The language 
of that learned judge is strikingly appropriate to this case. 
“T must further observe that, although the bill does, with great 
caution, attempt to meet every case which it was supposed might 
have been fatal to it upon demurrer, yet it is by allegations of the 
most general kind, and many of which cannot by any possibility } 
be true. It alleges the recent discovery of the acts complained of, —~ T 
but it gives no allegation whatsoever for the purpose of telling 
when or how such discovery was made or what led to it. I am 
bound to give the plaintiff, on a general-demurrer, the benefit of 
the allegation that the matters complained of have been recently 
discovered, whatever the term ‘recently discovered’ may mean ; 
but, when I look into the schedule to the act, I find that many of 
those matters must have been known at a very early period in the 
history of the Company. I find, also, provisions of the act requuir- 
that books shall be kept, in which all transactions shall be 


ing 


fully and fairly stated ; and I do not find in the bill anything like a 
precise allegation that the production of those books would not have 
given the information, or that there have not been means of seeing 
those books at least some time since 1835, or since the transac- ty 
tions in question took place, so that, in point of fact, many of the 

transactions might and may have been sooner known. These are 

observations upon which I do not found my judgment, but which 

I use as explaining why it is I have felt bound, in favor of the de- 

fendants, to construe this bill with strictness.” 

Any attempt to avoid the eftect of laches by bringing in Amelia 
Teresa Raymond and relying on her infancy is fut! 

In the first place, she did not own her shares at the time of the : 
alleged traud; and therefore, in accordance with Hawes v. Oakland, 
she has no standing in court. 

In the second place, a disability commencing after the Statute 
of Limitations has begun to run will not stop the statute. No more 
ought it to excuse /aches. | 

[In the third place, the question is not whether Amelia Teresa 
Raymond has been guilty of laches, but whether the class she repre- 
sents has been guilty’ “of laches. This is really a bill by all the 
stockholders. As an indulgence in pleading, one stockholder is 
allowed to represent the class; but, if those whom the stockholder 
represents have been guilty of laches, the fact that he himself has 


not been, will not help the bill. The act complained of is one to 
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which the majority may assent by laches, or otherwise, and bind the 
whole. This is a bill in behalf of the corporation ; and, if it is 
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barred, its stockholders are. 
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We now come to the allegations of the bili [his 1s so con pll- 


cated that it is desirable to state precisely and separately the allega- 


re 


tions which in any way touch these detendants. 
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[he averments in tne original Dili concerning these detendants 


or the bankruptcy of the Company were 


be 
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conveyed to Sald assignees (Record, p. 28). 
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In possession of receivers appointed Dy the state Court, “‘ was not 
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taken possession of 
by them,” except that 
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that “‘said assignees did not demand that any of the mortgage 
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bonds should be devoted to taking up underlying liens, or that said 
trustees should account to said road or to said assignees for their 
failure so to devote them and for the disposing of them otherwise 
(Record, pp. 28, 29). 


This bill was demurred to on the ground that, as the property 


of the Company had been transferred to assignees in bankruptcy, 
neither stockholders nor creditors h standing in court. 
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(Record, pp. 538-03.) . his objection Was SO ODV10USLY tatal that 
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the plaintiff was driven to amend, which he did in the following 
He struck out the averments marked (1), azte (Record, pp. 73, 

74).. This left the bill without any direct allegation that there was 

either an adjudication in bankruptcy or an assignment. 

added the following: That one Adams, claiming to be 

a creditor to a small amount, petitioned that the Company might be 


* 
. ; 
+ +} 


] ie =-% * ‘ ry 46 | on or . ro . rn) sa : - . ‘ > 9 4 . 1 > 
declared bankrupt; that ‘‘ Adams was not a creditor in fact’”’ of the 


rs . ‘6 “ye c a = i ~ . > - nt te TeaY ] » f~ : . ? 
Company, but “was furnished with certain overdue coupons upon 
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erick A. Lane, then President”? of the Company,’ ‘for the purpose 
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of having said Adams represent himself as such creditor, and 


itcy, the whole matter 
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reaerates (Record, p. 7A). 
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That “said coupons were not a debt provable at the time of said 
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the instrumentalitv of said Lane —e amie arene aes 
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es 4 ine ea beet nin Yatkia mo 7 ra . “AN 24 | 
SCCOHaAs Lhnat said COUPONS Were NOt COMMCYCclal 


aper, within 


f 
ee 


be founded 


v4 ] s\147 ] > : jae mrt - ‘. 1, > wlatah ae ‘7 + a ano ne a. : « c - : : 
without the surrender or the security to tne aASS1IONCE, Or a release 
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of the security, neither of which was ever done: and that said debt 
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ye proved against the estate at the time of the presenta- 


tion of said petition, nor alterwards, except upon contingencies that 
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could not happen at the time said petition was filed, and did neve! 
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“Third: That said bonds were never issued by a banker, broker, 


merchant, trader, manufacturer, or miner, and could not be the 


. 


foundation for such petition.” 
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“ Fourth: hat the court never made any adjudication thereon 
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(Record, pp. 74, 75). 
i iat kh, oy + ad % ’ 3 ] » ’ ’ } 7 ] od ] 7 > +L, » 
hat the directors of the Company ordered Lane to oppose the 


proceedings IY) 
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that he had employed Judge Curtis, in whose legal learning, 
- ahilitw and 1] rf | qaractet _ 1G ’ me . 1] ¢ 
aDILLITY, and nt C2 rrity Ol \ lal teg & ; i il 4 Lit ii’ * AS LULU ist 2) 
ry? _e | » x / rp A ling mn han! “11T 1 Py rina ) sit] So +} > ‘7 Fi 
OPpOsc | 1e p! OC Rotak iit ew it) Wati KI LED i \ y * i} Li sivr . i1€ I ‘ ND a > 4 ( Ae _%e 
hold ae > - +1, > } “ ~frt r . > ] : . 1; , is “) | _ ] , = 
1OlIadeTS NOT tne CAIFeCCltors COnNnSeCNLEaG to l Gicatlon lh DanK- 
a | Tf r A114 lL, ‘ i ahat 2 66 Ey, > } L, 9 ‘% ae > ‘ 1 
rUDLCY) ; RJ LiL LTladt Lil LT) I i il i ae MNSpPITAacy ‘ mp iia 
es “ } : 7 4 } ' } . S 1 
tion, and devices hereinbetore mentio1 and S part tnereor, pro- 
. “ 7 4.4 * ‘ 7 ba *. 
cured the services of J. G. Abbott, Es to represen e Company, 
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‘and consent that a decree of bankruptcy sho Y lared against 
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said Company, which consent 1S the oniv toundation ol said decree 
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nerell (Record, ct, oF eae . 
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“That said proceedings, and the decrees icts of the court i 
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and of no effect, and were procure fraud and collusion in 
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manner atoresaid (Record, . Ht 
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adjudication in bankruptcy to w 
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-the prosecution oft tne present sult (inecord, pp. 75, 70). ci 
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Che plaintiff annexed, is part of this bill and an exhibit 1 
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thereto, a copy ol said proceedings in bankruptcy. 
[his COpy SNOWS :— 
(1) That Adams filed a petition praying that the Company might 


\ 


ards dae hdach Attainace eee ee 


be adjudg ed b: an v\kru Ul pt (Recor 3 D. Pa’ f 


wet 
wee! 
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(2) That ‘ita Curtis, as counsel for the Company, moved 

the Bankr 
a pe a oak 

(3. That Judge Curtis, counsel for the Company, filed a revising 

petition in the Cir uit Court, alleging that his motion in the Bank- 


‘ a a > iis : | ea, Le. ie ee re =_— Oe 
rupt Court had been argued and overruled, and praying that the 


int Court that the petition should be dismissed ( 
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action of the Bankru 
(4) That the revising petition was withdrawn by consent, Judge 
Curtis’s son, who had signed the revising petition as_ solicitor, 


signing the consent (Record, p. 94). 


(5) That the Company assented by Judge Abbott to an adjudi- 
cation of bankruptcy (Record, p. 94). 

(6) That one Sweatt, a creditor and stockholder of the Com- 
, filed a petition and affidavit in the Circuit Court alleging the 
filing of Adams's petition, — Curtis’s motion to dismiss, a 


hearing on the motion, a decision by the Bankrupt Court that it had 


jurisdiction, the filing of the eli petition, the agreement to 
withdraw the petition, the assent to the adjudication by Judge 


Abbott, and an adjudication in bankruptcy ; and praying the court 
to reverse the decision of the Resins tt Court (Record, pp. 95-99). 


he allegations in substance seem to be that Lane procured a 


‘ : 1. oo 4 ] . - } ; 1 a . 1 4 on a 2 a -™ 
petition in bankruptcy to be filed against the Company, and then, 
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navinge. retained one counsel, witn the ay] yproval ol the directors, to 


—" 
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oppose tne adjudication, emploved otnel counse! to assent to lit, 


the directors that the court had made the adjudica- 


Now, assuming tor the sake of the argument, that, if the presi- 


dent of a solvent corporation, which has- not committed an act ol 
ANKTU} , pro s a petition, founded on a fictitious debt, to be 
] ] } ] ’ 7 ) 1, on | A Z + i a ¢ aoa CVs 

filed to have it adjudicated a bankrupt, and, being authorized to 


1e adjudication, does not employ 


him, and without his approval traudulently consents, by otner coun- 


sel, to an adjudication to which there 1s a good defence and there 


a Nenana ean anal shan. ha We’ » direc Cc - thara 
IS an adjudication made, and then he tells the directors that there 


nas been a binding adjudication, he will have committed a traud ; 


and, if the stockholders have been injured by the fraud, they have 


ht to have the adjudication set aside: vet that is far from 


/ 1 _ atiaree 1. ] ro whe i eee . 
(1) It 1s not alleged that the Company was solvent. 


1e Company had not committed acts 


ot bankruptcy. 


Got - | ae i aa tie Fe ee a ai 
(3) It is alleged that the coupons on which the petition fo1 


bankruptcy was brought were overdue and unpaid. 


(4) Though it is alleged that Adams was not a “creditor in i 


fact, whatever that may mean, it appears that he was a creditor 


in law; tor he was “furnished with certain overdue coupons upon 
the bonds of the Berdell mortgage,” payable to bearer (Record, pp. 
74, 93),— that is, he was the holder of negotiable } paper of the Com- 


pany, and as such he had a provable debt, and was therefore entitled 


to bring a petition to have the Company adjudged a bankrupt. 


—— Fe 
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(U. S. Rev. St., $5023.) Being the lawful holder of the coupons, 


it is perfectly immaterial whether he got them by gift, purchase, or 
otherwise. 
Law v. Parnell, 7 C. B. (N. S.) 
Ancona Vv. poop les 7 i: & N. 686. 
Wheeler v. Johnson, 97 Mass. 39 


(5) It is not alleged that Adams's petition was not brought and 


—" 


} COUNSE! 


Lane did oN) the counsel whom he was 


— 
4 
We 


pressed in good faith by 
(6) It appears that 

directed to employ, and that 

that he filed a petition in the Circuit Court, 


petition dismissed ; 
1’ been: argued and overruled in the 


alleging that the motion had’ been: argued 


said counsel did move to have Adams’s 


7 a aes, on s oe ona ai inact aan a aides . , Ss 4 an ie 
court of bankruptcy, and praying a revision; and that the with- 
] 7 ® ~ eae pe ke ea, ee i i * f r oi aid i _ ae 
drawal of this petition was by him. These facts.are suppressed in 


L } , = ; | ‘ nNerr nn tha LAN" f ha nrner . - an 
the body of the bill, but appear in the copy of the proceedings in 
, " as + as 1} anes >] 4. th m ] +e AC _ rt +1, ra, c The : it? ' c 
pDanKruptcy annexed tO the Dlit aS part tnereot, ec alle: atl ONS OL 

the bill are inconsistent with collusion by Judge Curtis; and, in 
h idea permissible, with 


deed, none is charged, nor is. any such idea pert 


+ 
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regard to him or to any of the counsel concer! 


(7) [It does not appear that there was any defence to the adjudi- 
a t+ ¥ Te] > bil] | ee, ‘yt 1] van th thea . ,r? r | . 
cation. ne Dili Goes not aitege that the corpol ation was solve it, 


or that it had not committed acts of bankruptcy. The coupons 
were provable debts, and there was no occasion that they should 
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be commercial paper. Failure to meet commercial paper is an act 
cE ~ - . - i + : . - ¢ ~ y 7 i. " ad ‘ > | f ] y } “oo 
of bankruptcy; but, when this or any other act of bankruptcy has 
: ur , —T > ‘ \}* _- > -] 7: / ° . r *y at nr , 

been committed, any one with a provable debt of any sort may 


] 
petition for an adjudication of bankruptcy against the debtor (Rev. 


Sts., § 5023). 

A secured debt will support an involuntary petition, 
security is sufficient to cover the debt, which is not alleged; nor 
the fact. Re Alexander, 1 Lowell, 470. 
lebt “could not be proved against the 


unless the 


does such appear to be 
And the allegation that the « 
estate at the time of the presenti ition of said — nor atter- 
wards, xcept upon contingencies that could not happen at the time 
said petition was filed, and did never happen thereafterwards ’ 
(Record, p. 74), is a mere conclusion of law, which is not admitted 
-; and no contingencies or other facts are stated to 


— 


on demurret 
support the allegation, which the defendants could reply to or the 
court pass upon. 

Alabama v. Burr, 115 U.S. 413, 426. 
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(8) It is not alleged directly that there was any adjudication or 
assignment (see ate, p. brief). There is no siti allegation in the 
bill, and there is no adjudication or assignment in the copy of the 
bankruptcy proceedings. 

(9) It is not alleged that these defendants were any parties or 

° e : 7 ° . . 
privy to Lane's fraud, or that they were not chosen by a majority of 
the creditors and a court, as the law requires, and as, 
in the absence of any allegations .to the contrary, must be assumed 

(10) It does not appear that the adjudication in bankruptcy has 
| c -actual injury is alleged. 
Whateve ‘r defect there may have been in Adams’s tikes tion, if the 
road was eetalnl and insolvent (and it is not alleged that. it was 
not), any creditor might at any time have put it indo bankruptcy ; 
and there was no reason why a defence should be made to Adams’s 
petition. Certainly, the stockholders were not injured by the fai 
ure to make one. It does not appear that they would have been 


sf 
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any better off, if the adjudication had not been made 
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(11) It is alleged that Lane's object in causing the alleged pro- 
ceedings to be brought in the State and Bankruptcy Courts was that 


the Boston, Hartford & Erie Railroad might become an adjunct to 
and feeder of the Erie Railway (Record, p. 17); but this purpose, 
even if it was fraudulent, was frustrated. It is not alleged that 
1e Boston, Hartford & Erie Railroad ever became an adjunct to 
or feeder of the Erie Railway ; and, in fact, it never did. 
: ill which alleges fraud in an adjudication in bankruptcy, 
and purports to have a copy of the bankruptcy proceedings an- 
nexed, should not be allowed, if the alleged copy appears on its 
face to be materially defective. 

These defendants have, unfortunately, no means in this case of 
up the record, and showing how it has been mutilated 


-_ 


— 


the plaintiff; but, if it appears from the ‘plaintiff's own pleadings 
that, while purporting to set forth a copy of the bankruptcy pro- 
ceedings and relying on them to prove fraud, he has not produced 
a true copy of the record, and has omitted portions essential to an 
understanding of it, then the bill should be dismissed. 

That is the case here. The plaintiff is in this dilemma. Either 
there has been no adjudication or assignment at all, or the copy of 
the proceedings is defective in its most vital part. 

Nor has he produced portions of the record shown to exist by 
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what he has produced or alleged. The proceedings on Sweatt's 
petition are incomplete. So the action of the assignees is indis- 
tinctly averred ; and it is not alleged tk 
records of the court, as by law required. 


ee ~ 


oes not appear on the 
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In short, this is a case where (so far as appears to the ~~ 
a in the bill) an insolvent corporation, having committed acts of bank- 
ruptcy, was adjudicated a bankrupt on a petition brought on a valid 
and provable debt,.and its property transferred to assignees chosen 
: by a majority of creditors and approved by the court. And the 
only reason alleged why such adjudication could have been resisted 
. then or can be complained of now is that the petitioner was induced 
to take his lawful action by the wish of the President of the Com- 
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pany to carry out a purpose Ww shown to be fraudulent, 


of which the assignees knew nothing, and which has utterly failed. 
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If the appointment of these assignees was valid, no subsequent 


: misbehavior would avoid their appointment ; but no misbehavior is 


alleged. The bill alleges that the property of the Company was 
the otate 


1 t . a . aie —— “ 
hands of receivers appointed by 


mo ee 
substantially all in 
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lid not come to the hands of these assignees, ane tnat 


court, and ¢ 
t trustees of 
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the equity of redemption to the 
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any facts showing that it was not a sufficient price, nor that it was 
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without the approval of the court. 
It is alleged that the assignees never administered, dealt with, 
or had control or possession of any of the property or franchises 


or rights of the Company, except a small and nominal amount ; 


but it is also alleged that the property of the Company was sub- 
stantially all in the hands of receivers appointed by the Supreme 


Judicial Court of Massachusetts, and the assignees had no right o1 
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power to take the property out of the control of that.court, and 
had no suspicion, or reason to suspect, that the proceedings betore : 


that court were not in all respects proper; and no such right or 


power or suspicion, or reason for suspicion, on their part, is alleged. 
Clark v. Bininger, 3 B. R. 524. 
Alden v. ons Hartford & Erie R.R. Co., § 
Davis v. R. R. Co., 1 Woods, 661. 
i t. 2 a at es a a aa allan 
And it is not alleged that any one ever requested these assignees 


| to interfere with the administration of the Company’s property in 
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the State court, or that they could have interfered with success, 


f 


yr that any injury resulted from their non-interference. 


And, in the absence of allegations to the contrary, it is to be 
presumed that these assignees conducted themselves properly in 
the duties of their office, including the duty of filing their accounts 


° we ] 
in detal 
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to the benefit of these uncontradicted presumptions 
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If the adjudication had been procured by fraud, a bill like this 


i 
er ; \rr 1 ride 4 t 1+ noida 
is not a proper mode to set it asiae. 


(1) This bill, as amended, is a bill which, treating the bank- 


ruptcy ‘proceedings as based on fraud, disregards them as wholly 
1e bankruptcy proceedings as good 
and valid (Record, p. 28), and of course contained no prayer with 
regard to them. The amended bill declares that the plaintiff has 
have the court “set aside and hold for naught all said 
proceedings in bankruptcy,’ but contains no new prayer. 


The Dlii 1S, therefore, not a bill airected to the re vocation of ti 


. 


adjudication, but a bill impeaching it collaterally. 
This cannot be done. Bankruptcy proceedings cannot be im- 
peached collaterally for fraud. This is not only clear on principle, 


4 “ ag ‘ _ = aoe . = ’ . % 
but it 1s CXPressly settled by the case ol 


where, 1n an action Dy an assignee In Dankruptcy agamst a pre- 
- 2° Sal = ] ] . | veil o a - a at 7 : . oa = 
rerreda creditor, it was neld that the credito1 could not show that 
the adjudication was procured by traud. 
can ever be impeached collaterally tor fraud, 1t- can only be by 
strangers, never by parties to the proceedings. 
7. " RY | oe FF — , > ’ i, . 
Prudham v. Phillips, 20 How. St. Trials, 479 n. 
Christmas Vv. Russell, 5 Wall. 290, 304. 
Maxwell v. Stewart, 22 Wall. 77, 81. 
-] nae ~L-] »?* “= =? . CC ¢ ¢ _ ai c - ry ~ . 
And stockholders are parties to an adjudication of . bankruptcy 
against a corporation. 


Sanger v. Upten, 91 VU. 


as required by law; and they are entitled on demurrer 


In this last case, it was said that a stockholder could not ques- 


tion a decree in bankruptcy against the corporation, “except by a 


separate and direct proceeding had for that purpose.” ‘ As a stock- 
holder, she was an integral part of the corporation. In the view 
of the law, she was before the court in all the proceedings touching 
the body of which she was a member, ... a different rule would be 
pregnant with mischief and confusion”’ (gt U. S. p. 59). 

The only reason for ever allowing any person to impeach a judg- 


ment or de@ree collaterally is that he is without right to attack it 

directly. 
But not only has a stockholder the right to attack an adjudica- 
tion in bankruptcy against the corporation directly, but, in this 
eedings in bankruptcy 
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very case, as appears by the copy of : 
annexed to the bill, one Sweatt, a stockholder (see Record, p. 98, 
near the top), actually has brought a petition to revise the decree 
of adjudication ; and, so far as appears, such petition is still pend- 
ing. See Record, pp. 95-99. 

[f this bill, impeaching the bankruptcy proceedings collaterally, 
could be sustained, these assignees in bankruptcy would be improp- 
erly joined as parties; for no relief is sought against them. 

(2) But, even if this bill can be regarded not as a bill impeaching 
the adjudication in bankruptcy collaterally, but as brought directly 
for the purpose of setting it aside, it is demurrable. 

A. It is multifarious. A bill to set aside the adjudication and 
assignment in bankruptcy cannot be united with the bill to set 
aside the foreclosure, which last is the main object of these pro- 
ceedings. With this main object, these defendants have nothing 
to do. Whatever indefinite allegations of conspiracy may be made 
do not concern them, for there is no charge or pretence that they 
were in any manner privy to it. If.a conspiracy between the 
trustees and assignees was charged, then they might all properly 
be joined in one bill as defendants. But there is no such charge 
or pretence. The plaintiff desires to set aside the title of the 
assignees, because, until it is set aside, the stockholders have no 

s. But that is no 
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standing in court against the other defendant 


reason for dragging the assignees into a litigation with which they 
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have no concern. 
B. The most proper mode of obtaining the revocation of a 
decree of adjudication is by petition to the Bankrupt Court which 


made the decree. 
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That the plaintiff has not done. 


A not improper mode would be a revising bill or petition to 
the Circuit Court, under R. S., § 4986, but the plaintiff cannot say 
that this is such a bill; for, if it is, he has no business here. An 
appeal cannot be taken from the decree of the Circuit Court on 
such a bill. 

Morgan v. Thornhill, 11 Wall. 65. 

Cleveland Ins. Co. v. Globe Ins. Co., 98 U.S. 366. 

If, therefore, this proceeding can er be sustained as framed 
for the direct purpose of destroying the effect of the bankruptcy 
proceedings, it must be as an independent bill in equity in the 
Circuit Court. 

That a bill has sometimes been maintained in a court of equity 
as an independent proceeding to relieve from the consequences of 
a judgment or decree obtained in another court by fraud is true. 

The nature and effect of such a bill are sometimes misstated 
The court of equity cannot annul the decree of another court, for 
it has no authority over it. What it does is to act on the parties 
who have profited by the fraudulent. decree by enjoining them or 
holding them as trustees for the person defrauded, and thus compel 
them to do justice. It is an independent proceeding; and, there- 
fore, it is no answer to such a bill in a federal court that the 
original proceeding was in a State court 


Fohnsen v. Waters, 111 U.S. 640. 


That a court of equity has the power to redress fraud by com- 
pelling one who has wrongly obtained a judicial decree to hold as 
trustee for the injured party is wel I-settled law ; but it is equally 
well settled that a court of equity will not interfere, when redress 

an be had as effectually in a more direct way. 


Nougue v. Clapp, 101 U.S. 551. 

A familiar example arises in the case of a will procured by fraud 
on the part of a legatee. Equity has the power to compel the 
legatee to hold as trustee for the person defrauded, when the latter’s 
rights can be protected in no other way. T ‘a if an attorney, 
being directed to draw a will giving a legacy to A, should insert his 


own name, equity will compel the attorney to disgorge. But if the 


—? 
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Court of Probate can, by its’ refusal or grant of probate, perfectly 
protect the injured person's me equ ole ty cannot interfere. Thus, 
c 


if A has by fraud induced the Probate urt to admit to viele 
as a will a paper which is alleg d to bea sea or to have been 
made while the testator is insane, the court of equity will not 
entertain a bill to hold A liable to the heirs. Their remedy is in 
e Court of Probate. 
Allen v. Machherson, 1 H. L. 
Meluish v. Milton, 3 nig 
Brodertck’s Case, 21 Wa 


When all a person’s rights can be protected by the revocatio1 
of a fraudulent judgment zz vem, such as the probate of a will or ar 
adjudication in bankruptcy, they are to be protected by seeking 
revocation of that judgment in the court which pronounced it or in 
a court of appeal, not by an independent bill in a court of equity. 

In the present cas | ) 
bankruptcy set aside would 
to the District Court or by a 

(NoteE.— The objections, 
validity of the wdiubecntint in bankruptcy,— namely, that the bank- 
rupt court had no jurisdiction,— have clearly nothing in them. 

That a railroad corporation can be adjudged a bankrupt has been 
settled by this court. 

New Orleans, etc., R.R. 


That the person petitioning as creditor for the adjudication was 
: ae e. e e ] ae pee ‘nau i] i ae SI 
not really a creditor as alleged cannot be inquired into collaterally. 
Sloan v. Lewis, 22 Wall. 
Lamp Chimney Co. v. 


The bill purports to be brought on behalf of both stockholders 
and creditors. The interests of creditors and stockholders in the 
bankruptcy proceedings are adverse, and the bill is therefore bad 
for misjoinder of parties. 


Ward v. Sittingbourne RR. 


See the decree in that case. 
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VI. 
As the defendants’ oath is waived, this bill (were there no other 
objection) cannot be maintained for discovery. 
CL. S. BRADLEY, 
j. ©. GRAY, 


Of Counsel, 


— “es are. ne 

Pe eee BR? 4 a BP ae, a ee ee " ee 
ase Castel oN C8 Ea OO aed Hai HB coe Be pra 1 EEE Re Ses the ene he Siete Be abs 
ct ae 7 = ea x ‘ et iaeg Tyas nae So oe ee at Spe 2 aitiee Se 9 BAe oan, Oe Blas a hee ey ae ae ee PO eae 
as = 4. oe : , PRO A NE SRE Na Og ee RB iN Castles emcee on ‘ ies : = Ht eRe Ra SRS PE aR SE STR hs Sarena 
2s . . - 2 Pes 


si “hex Seetetiemmneie anes ee Ps ana at Re 4 =: US Ae Cae ee Cine Ee ic kine nw. aon ak Sasa dhe eae ae eee tee f eansenamean 
oe MCD Cts RRR eS MR gS EN NN a SIE NaS eal ek RS ie we S 
x = 4 : J re 7 * SEIT BNNs fe ORR em By at . y _ = 
~ ereeeriy ct 3aadieiivndnneaersam or ee LAE me 
~ ty oe 
* sy OS Et oe a ae ares a ; 


SLE LEDER LEE ES LAA RIES. ge A OP are OOB MORO ~% { 


Supreme @Wourt of the Gnited States. 
OCTOBER TERM, 1885. 


No. 232. 


| WILLIAM F. GRAHAM er AL. 


v 


THE BOSTON, HARTFORD & ERIE RAILROAD 


COMPANY et AL. 


BRIEF ror THE NEW YORK & NEW ENG-. 
LAND RAILROAD COMPANY, WILLIAM IT, 
HART, ann CHARLES P. CLARK, THREE OF THE 


DEFENDANTS. 


W. G. RUSSELL, 
WILLIAM CALEB LORING, 


Of Counsel. 


Yams 


+ i . : ] 
AS LIE CCre Kdabhts OaTN ¢ 1% . ce , 
Ci I ‘1 eit. f Ic ry] (we e 1 }e) » a + 
iJ i j " Lan i < sae, pi 
Oo} | As’ Ty Yr) . + + + a . , ) 
MOCLION) Cannot Cc MmMalnt ned tor dij )' ‘ 
‘ clli AlLliCtl] LO WA VG 
‘ y 
a “ay > x [Ty 
( Cc | PA] { 
ora © sR. LK 
Bi eae Ee *. ; 
. CG. GRAY. 
Sf ame , 
/ / ( 0747 A. 
é 
os 
7 
é 
¢ 


é 
t 


Supreme Court of the Gnited States. 


OCTOBER TERM, 1885. 


WILLIAM F. GRAHAM et AL. 


ve 


THE BOSTON, HARTFORD & ERIE RAILROAD 


COMPANY et AL. 


BRIEF ror THE NEW YORK & NEW ENG-. 
LAND RAILROAD COMPANY, WILLIAM MT. 
HART, anp CHARLES P. CLARK, THREE oF THE 


DEFENDANTS. 


W. G. RUSSELL, 
WILLIAM CALEB LORING, 


OU} Ce 7477 S¢ d. 


RS ALO COTES A RIPEN OBIE A ce CRE 


nash ceived nas Shee SEL nate oe ea a 


Supreme Court of the Gnited States 


ee 
OCTOBER TERM, 1885 


THE BOSTON, HARTFORD & ERIE RAILROAD 
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BRIEF ror THE NEW YORK :-.& NEW ENG. 
» LAND RAILROAD COMPANY. WILLIAM T 
HART, ann CHARLES P. CLARK. TureEE or THE 


DEFENDANTS. 


dD IE COT ATHY -;ATORN — 
BRIEF STATEMENT OF THE CASE. 


rhe bill sets forth the following facts : — 


1866, March.— The Boston, Hartford & Erie Railroad Company 
. ; INaill UdUu v VU Wali y 
made a mortgage of all its railroads and railroad 
property, situate in Massachusetts, Connecticut, 
Rhode Island, and New York, to secure an issue 
of $20,000,000 of bonds (pp. 8-11; for copy « f 
| morigaze, see Pp: 41). | oo 
1870, Jan.— Default was made in payment of the mortga 
est due for the six months ing | 

(p. 118). 


1870, March.— The Company having become insolvent, its property 
was taken on legal process in eight. different suits 
during this and the four following months (so 
alleged in the bankruptcy petition, and not dented. 
See pp. 87-91 ard 104). 

1870, July.—A bill was filed, in the name of one George Ellis, in 
the Supreme Judicial Court of Massachusetts, to 
foreclose the mortgage (~. 17; for copy of a por- 
tion of the record, see pp. 113-230). Receivers 
were appointed, and took possession August 2, 
1870 (pf. 18). 

1870, Oct.— An involuntary petition in bankruptcy was filed against 
the Boston, Hartford & Erie Railroad Company 
(~p. 743 for acopy of the petition, see p. 87). On 
this petition, the Company was adjudicated a 
bankrupt (~. 75) on March 2, 1871 (pf. 95), and 
assignees were duly elected (fp. 28 and 29), who, 


—_ 


perfect, released the rights of the Boston, Hart- 

ford & Erie Railroad Company in the mortgaged 
property to the trustees. (fp. 28 and 33). 

1871, Sept.— The trustees entered to foreclose under decrees of 

i 

r| 


llis suits, limiting the time for 
fhteen months after entry; and 


( 


foreclosure in the 
redemption to et! 
under the terms of the mortgage providing that, 


Qo 


if default continued for eighteen months after 
entry, the right of redemption would be forclosed. 
See certificate of entry, p. 52; for decree of fore- 
closure, see p. 160; for supplementary order as to 
these trustees, see p. 212; for proviston of mort- 
gage, see p. 134; for recital of all facts, see p. 218. 
1875, June. — The trustees conveyed the property, the foreclosure 
having been perfected, to a corporation organized 
by. the bondholders under the name of the New 
York & New England Railroad Company. (See 
recital, p. 219.) | 
1880, July.— This bill was filed by a stockholder of the Company 
in behalf of himself and all of its stockholders 
and creditors. 
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The bill, as amended, sought : 

First.—To have the mortgage he bonds issued under it 
declared void and set aside. 

Or, in the alternative,— 

Second.—-To have it declared, that the equity of redemption 
had not been foreclosed; and to have the mortgagee’s title, to the 
property covered by the mortgage, conveyed to new mortgage 


trustees to be appointed by the court. 


The attempt is to set up a title in the Boston, Hartford & Erie 
Railroad Company to property, which the principal defendant, the 
New York & New England Railroad Company, now holds under 
a decree of foreclosure in the Ellis suit, under a foreclosure zz pazs 
and a conveyance from the assignees in bankruptcy. 

The allegations, on which this attempt is feunded, purport to 
show: (A) That the mortgage was originally void; (B) that the 
Ellis suit and the decrees made therein, and (C) the bankruptcy 
proceedings and the adjudication and assignment made therein, 
were all procured by fraud and collusion, and are therefore void. 

A. There are two grounds on which it is alleged that the mort- 
gage was void :— 

(1) That the meeting authorizing the mortgage was, as it is 


alleged, held outside of the States which chartered the Company, 


though it was afterward ratified by the legislatures of those States. 


(2) For fraud : 

The allegations of fraud are: that the meeting was held in New 
York, so that as few stockholders as possible might attend, and those 
present acting in the interest of the Erie Railway might authorize 
the mortgage, the proceeds of which should be diverted to the Erie 
Railway, as was done to the extent of $5,000,000, as subsequently 
stated in the bill. The subsequent statement sets forth, that a sale 
of $5,000,000 of the bonds was made to the Erie Railway at 80 
per cent., paid for by the notes of the Erie Railway, which were 
discounted by the Boston, Hartford & Erie Railroad Company at 
disadvantageous rates; and that the proceeds were used in 
losses made in stock speculations carried on for the benefit of the 
Boston, Hartford & Erie Railroad Company. 

In addition, it is alleged that, of the remaining $15,000,000 of 


the $20,000,000 of bonds issued under the mortgage, nearly five 


4 


million were stolen by the president of the corporation; two . 
million and one-half were exchanged for bonds of the State of Mas- 

sachusetts, and the proceeds of these State bonds were used in 

completing the road in place of paying underlying liens, as by the 

terms of the mortgage they should have been used, and the State 

had notice of this misapplication; that over seven million and one- 

half were sold, and the proceeds used in retiring underlying lens 

and completing and ‘equipping the road. 

B. The alleged fraud in the Ellis suit is as follows :— 

That Lane, being counsel and a director of the Erie Railway 
and “a holder of a very considerable number of Berdell bonds in 
his own right,” and being desirous of getting control of the Boston, 
Hartford & Erie Railroad as a feeder to the Erie Railway, brought 


suits to foreclose the mortgage, in the name of his clerk Ellis; that, 

‘afterward, Lane procured his : anion as President of the Boston, 

Hartford & Erie Railroad Company, and the election of a Board of 7 
Directors favorable to his designs; that Lane ‘was, during all the 

proceedings in said suit and in procuring all the interlocutory | 
decrees and orders made in said suit, domznus litzs, as well plaintiff | 
as defendant.” It is not pestendec that this fraud was consum- m é 


mated; that the Erie Railway has ever got control of the rail- 
road, formerly owned by the Boston, Hartford & Erie Railroad 
Company, as a feeder, or otherwise. 

It is also alleged that Matthew Bolles and Michael C. Bolles 
were joined with Ellis, as co-plaintiffs, at the commencement of said 
suits, and that J. C. Ayer afterward intervened as a party plaintiff 
in those suits. That these co-plaintiffs were holders of Berdell 
enied; nor is any fraud alleged against them; but 
iat they permitted the management of the suit to 
be directed by Ellis. It further appears, from the imperfect copy 
of the record in the Ellis suit annexed to the bill, that the Com- 
monwealth of Massachusetts also intervened as party plaintiff (pp. 


bonds, is not del 
it is alleged th 


187, 168); but it is not pretended that the Commonwealth left the ; 
management of the suit to Ellis. bad 


It is also alleged that the trustees, who took possession of the 
road from the receivers in the Ellis suits, so mismanaged the property 
as to permit a default in the payment of interest upon said Berdell 
mortgage. But, when those trustees took possession, the interest 
had already been in default for eighteen months; and it was on that 


oS 
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previous default that the foreclosure was made ( pf. 160, 165). And, 
further, it is not alleged what results could have been obtained by 
good management; there is an allegation in another part of the 
bill that at some time after March, 1870, the road could have earned 
the interest on the Berdell bonds, had its assets been used in com- 
pleting the road. It is not stated that there were any assets, and 
if there were why they, after March, 1870, were not used in com- 
pleting the road; but it may be presumed that it was because, if 
there were any, they were used in paying the more pressing of its 
creditors. In March, 1870, the road was, confessedly, insolvent. 

It is also alleged that the resignations by, and appointments 
of, trustees under the Berdell mortgage, were invalid, because not 
accepted by the bondholders or the Railroad Company nor passed 
upon by any court. There is a further allegation that the cause 
in the Ellis suit was submitted upon an agreed statement of facts, 
and “that, in certain important and controlling particulars, the said 
agreement of facts was not true, and stated certain matters as true 
that did not in fact exist, and omitted to state facts necessary for 
the proper determination of the questions submitted, which were 
well known to Lane and his confederates.’’ But there is no alle- 
gation specifying in what the facts alleged were untrue, or what 
facts alleged did not exist, or what necessary facts were omitted. 
It appears that the facts stated in regard to the resignation and 
appointment of the trustees are the same in substance as those set 
forth by the plaintiff in this bill. 

C. The alleged fraud in the bankruptcy proceedings is that :— 

Lane, then being President of the Boston, Hartford & Erie Rail- 
road Company, “as part of the fraudulent scheme and conspiracy 
and the devices hereinbefore set out,” furnished one Seth Adams 
with twenty over-due coupons, and induced him to bring an invol- 
untary petition in bankruptcy against the corporation; that the 
Directors voted to oppose the petition; that Lane reported to 
the Directors that he had employed B. R. Curtis, Esq., to oppose 
the petition, but in fact employed J. G. Abbott, Esq., to consent to 
it, and Mr. Abbott did consent, and his consent was the sole founda- 
tion for the adjudication in tg 

It appears from the record that Mr. Curtis filed a motion to dis- 
miss the petition for want of ama. that, from the order on 
that petition, he took an appeal to the Circuit Court; that, subse- 


6 


quently, he withdrew the appeal, and the next day Mr. Abbott 
consented to the adjudication. 

It also appears, from the imperfect copy of the record annexed 
to the bill, that nineteen days after the withdrawal of the appeal 
Enoch G. Sweatt, a stockholder and creditor, intervened, and filed 
his petition in the Circuit Court to contest the adjudication. No 
allegations are made against the dona fides of Sweatt’s petition. 
And no allegations are made touching the honesty of the election 
of the assignees, or of the release by them to the trustees under 


the Berdell mortgage of the equity of redeeming the mortgage. 


It is to be remarked that no fraud is charged against the body 
of the bondholders, the present owners of the property. The fraud 
is that of one of their number, a fraud attempted to be committed, 
not in their interest, but in the interest of the Erie Railway. 
Their title is to bé avoided, if at all, not for their personal fraud, 
but because they claim under a decree procured by the fraud of 


Lane. 


To this bill these defendants demurred. Their demurrer was 
sustained. From the decree sustaining the demurrer, the plaintiffs 


appealed to this court. 


BRIEF ABSTRACT OF THE ARGUMENT. 


FIRST DIVISION. 


WRONG PLAINTIFF. 


I. No proper efforts have been made to induce action by the 
directors and the corporation, and thereby to lay the founda- 
tion for this bill by a stockholder ;.f. 12-15. 

II. So far as the bill seeks to avoid the mortgage, because of an 
irregularity in the stockholders’ meeting which authorized it, 
and to set aside the decree in bankruptcy, it is not a bill 
which a minority of stockholders can ever bring. These are 
acts which the majority can ratify to-day. pp. 15-16. 
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SECOND DIVISION. 


TITLE BY DECREE OF FORECLOSURE IN THE ELLIS SUIT. 


First P part from fraud, the decree in the Ellis suit is a bar. 
I. Apart from fraud, the decree is a bar toa suit by the 
| corporation. PP. 16—18. 
II. The stockholders are bound by the decree equally with 


the corporation. ff. 18-19. 


SECOND Point.— If the plaintiffs wish to attack the Ellis decrees 
for fraud, their remedy is to intervene in the Ellis 
suit in the State co rt, still pending. 

I. So long as the Solace decree can be vacated on 

application to the State court, no bill will lie in 
snaslies court to obtain possession of the property 
held under that decree. ff. 20-21. 
II. The plaintiffs can, by applying to the State court, have 
the decree in the Ellis suit vacated, if it was obtained 
by fraud. ff. 21-22. 


4.7 
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| THIRD Point.— Though it is claimed that the Ellis suit and 
, decrees made therein are void for fraud, no fraud 


afe 


is alleged either in the prosecution, the detence, or 
‘conduct of the suit. ff. 22-43. 

First Fraud alleged in the Ellis Suit: Fraud in prosecuting the 

Suit: 


i he — ] iia o > 7 ‘o> ym * n+ La sa904 
[here was no fraud in the prosecution of the suit. 


pp, 22-23. 


Second Fraud alleged in the Ellis Suit: Fraud in not defending 
the Suit: 


» | \ 7 | 
4 4 


| Fwo deiences are suggested: (1) that the mort- 
4 
gage was void ; (2) that the breach ot condition was 


nt iudulently permitted. 


First defence.— Defence that the mortgage was void. 
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I. The Boston, Hartford & Erie Railroad Company 
was a New York corporation. ff. 25-26. 

II. The mortgage was ratified by the incorporating 
States before the mortgage deed was recorded 
or a bond issued under it. ff. 26—29. 

III. The Boston, Hartford & Erie Railroad Com- 
pany is estopped to say that it is nota New 
York corporation. ff. 29-31. 

IV. Under the original charters of the Boston, 
Hartford & Erie Railroad Company, the 
stockholders could legally meet outside of the 
incorporating States. fp. 31-32. 


Second ground on which the mortgage ts alleged 
to have been void: Fraud. 

I. The allegation of a fraud in the mortgage by 
a sale of $5,000,000 of the bonds to the Erie 
Railway is not an allegation of a fraud: the 
sale was notafraud. fp. 34-35. 

II. The issue of the remaining $15,000,000 of the 
bonds was not fraudulent. PP... 35-37. 

III. If a portion of the bonds were invalid, that fact 
was immaterial in the Ellis suit, and was so 
treated by the court in that suit. 7. 37. 


IV. If all the bonds were originally void for fraud, 


all the then holders of all the bonds must 
have taken with notice of the fraud, to make 
that fact a defence in the Ellis suit; but 
there is no allegation in this bill that the 


holders had such notice. f/f. 37-38. 


Lhird ground on which the mortgage ts alleged to 
have been void: Want of authority. 

The votes recited on the face of the mortgage 
show that authority was given. /. 38. 


Second defence.— Defence that the breach of condition 


was fraudulently permitted. 

The mortgage was foreclosed on breaches which 
happened before the Ellis suit was brought ; z.e., be- 
fore the alleged fraud was planned. ff. 39-40. 
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Third Fraud alleged in the Ellis Suit: Fraud in the conduct of 
the Suit. 
I, The question of the validity of the appointment of 
the then trustees under the Berdell mortgage was 
raised in the Ellis suit, pp. 41-42. 


IJ. The general allegation that the Agreement of Facts 
in the Ellis suit was untrue, without alleging in 


g 
what it was untrue, is bad for uncertainty. Fur- 
thermore, the Agreement of Facts annexed as 
part of the record in the Ellis suit, states the facts 
as they are stated in this bill. 7. 42. 
III. On the facts stated in this bill, the appointment of 
the trustees was legal. f. 42. 
SUMMARY OF THE ALLEGED FRAUD‘IN THE ELLIS SUIT. 
The Ellis suit was prosecuted by dona fide bond- 
holders, was properly conducted and resulted in a 
foreclosure of the mortgage, to which there was no 
defence, for the benefit of the bondholders who are 
now in possession of the property. 7. 43. 


FourTH Point.—If there ever was a right to attack the Ellis 
decrees for fraud, it has been lost through /aches. 
I. The corporation is barred by /aches. pp. 43-45. 
II. The objection of /aches is not cured by the interven- 
tion, as a co-plaintiff, of M. T. Raymond, who was 
under the disability of minority when the bill was 


brought. ff. 45-47. 


THIRD DIVISION. 


TITLE BY FORECLOSURE IN PAIS... 


, 


First Point.— The mortgage is clearly a valid mortgage in part, 
at least: of that mortgage, a foreclosure 7% fazs has 
been made. 

I. That the mortgage is not void, because the meeting 
of stockholders was held in New York or for fraud, 
has been already shown. f/f. 47-48. 

II. Of this mortgage, a valid foreclosure zz pais has been 


7 


made: fp. 48-51. 


IO 


SECOND Pornt.— If the fiteulowane in pais was defective, the right 
to avoid it has been lost by /aches. 

I. The general doctrine of /aches has been discussed. /f. 51. 

Il. This bill is within the decided cases. It was brought 

more than seven years after the foreclosure became 


perfect. f. 51. 


FOURTH DIVISION. 


TITLE BY RELEASE OF THE: EQUITY OF REDEMPTION FROM THE 
ASSIGNEES IN BANKRUPTCY OF THE BOSTON, HARTFORD AND 
ERIE RAILROAD COMPANY. 


First Point.— Wrong forum. The plaintiff's remedy is by a super- 
visory petition to the Circuit Court. 

I. That the plaintiffs are barred by the decrees in bank- 
uptcy equally with the corporation. has been already 
demonstrated. 7. 52 

Il. The general doctrine that an original bill to obtain 
possession of property held under a decree obtained 
by fraud will not lie, if the fraudulent decree can 
itself be vacated, has been discussed above. If the 
decrees in the bankruptcy are void for fraud, the 
plaintiffs can ey them vacated by bringing a 
supervis ry petition in the Circuit Court, under 


Rev. Sts,, § > 4os p. S52. 
Seconp Point.— No fraud is alleged which will make the bank- 


- 


uptcy proceedings void, 

I. The mi fraud alleged in bringing the petition was 
an ulterior notice of Lane, which was never accom- 
plished. /. 53. 

II. Though it is claimed in the bill that the petition was 

1 substance a voluntary pe etition, the facts stated 
show that it was not. f/f. 5 34 


3- 
III. Lane’s ulterior motive at this stage of the proceedings 


1? 
ii 


(to wit, after the election of honest assignees by 
honest creditors) is immaterial. ff. 54-55. 
IV. There was no fraud in the defence of the bankruptcy 


proceedings. f/f. 55-50. 


I] 


TairD Point.— Putting the legal effect of the allegations 


( 
o 


at the highest, the assignment in bankruptcy was 


valid; and the right to bring this bill thereby passed 


to the assignees In 


creditors of the corporation. ff. 56-57. 


FourtTH Point.—If the adjudication in bankruptcy was 


by traud, It 18 voldabie, not void, and 1t 1S 


- ~ ean arie : 
late to avoid it. 


I. Judgments procured by 
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II. In the case at bar, 


. . ae — : e py 
are third persons. /P. 57-54 
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above. 7. 58. 


II. This bill is within the-decided cases. It was 


more than nine years atter the ad 
bankruptcy. 7. 58. 


[II. The objection of /aches is not cured | 
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If the mortgage is valid in part, the bill is bad because 
a bill to redeem. 

If the mortgage Is wholly void, it can only be | 


holders met in New York. 
and ratify the mortgage. | 

| holders is bad. 
These two objections go to the whole bill. 
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II. The only ground on which it can be contended that the mort- 
gage is wholly void is that the stockholders met in New 
York. As the stockholders can meet to-day and ratify the 
mortgage, this bill by a minority of them will not he to set 
it aside. 7. 60. 


SIXTH. DIVISION. 


ALLEGATIONS NOT POSSIBLY TRUE OR INCONSISTENT WITH OTHER 
ALLEGATIONS IN THE BILL. 


I. Allegations as to the Ellis suit not possibly true or inconsist- 
ent. fp. 61-64. 
II. Allegations as to the Bankruptcy Proceedings not possibly 
true or inconsistent. ff. 64-66. 
III. Incompleteness of the so called copies of the record of the 
Ellis suit and of the Bankruptcy Proceedings. /. 66. | 


FIRST DIVISION. 
WRONG PLAINTIFF. 
I. 

The plaintiff has not shown that proper efforts have been made 
to induce the corporation to bring this bill, and so lay the founda- 
tion for the bill being brought in the name of the stockholders. 
This objection is open on demurrer. 


flawes v. Oakland, 104 U.S. 450, 460. 
Dimpfell v. Ohio & M. R.R. Co., 110 U.S. 209. 


1. He has not stated with particularity the efforts which he made 
to induce the directors to bring the bill. 

From the statement of his efforts, they appear to have been 
simulated, not earnest. | 

The allegation is that “he requested of and demanded from the 
President and Directors of respondent, the Boston, Hartford & Erie 
Railroad Company, that they should bring a suit or take such legal 


proceedings as were necessary for the purpose of securing to said 


Boston, Hartford & Erie Railroad Company and its stockholders 
and creditors the redress and relief which your orator seeks in this 
bill or such other relief as they may be advised; but that said Pres- 
ident and Directors have hitherto neglected and refused, and still 
neglect and refuse, to bring such suit or take any legal proceedings 
theretor.” (9. 3.) 

It does not appear that, at the time that this request was made, 
the facts stated in the bill, or any facts justifying the bringing of an 
action, were laid before the Directors. ray 

There is no statement of the reason given by the Directors for 
not suing, and the cause of the failure in the plaintift’s efforts to 
induce action by the Directors. | 

Perhaps it was because sufficient time did not elapse after the 
request and before the filing of the bill, to enable the Directors to 
give the matter proper consideration. From the allegations of the 
bill, the plaintiff may have filed it in less than an hour. after the re- 
quest was made. 

Perhaps it was because the plaintiff informed the Directors that 
their corporation had been duly adjudicated a bankrupt, and an 
assignment of all their property, including the right to bring this 


i 


action, had been made, and assignees duly chosen in bankruptcy. 


The plaintiff could not have told the Directors that all the bank- 

ruptcy proceedings were void for fraud, because in the amendment 

to the bill he alleges that when the bill was brought he did not 

know of the fraud. It is significant, too, that the plaintiff made 

oath to the truth of the original bill setting up the bankruptcy, but 
e fr 


has forborne to swear to the amendment setting up tl ‘aud. 


(See p. 28; for oath, see p. 40.) 
A naked request to bring a suit for the purpose of securing the 


relief sought by the present bill, or any other relief the Directors 
thought best, coupled with an allegation that they neglected and 
refused to do so, does not fulfil the rule in Dodge v. Woolsey, 18 


How. 331, much less that in Hawes v. Oakland. 


2. It is not pretended that any effort was made to obtain action 
by the stockholders; and no reason is alleged why this could not 
have been done, or why it is not reasonable to require it. It is ten 
years since the road passed out of the possession of the Company. 
No irreparable damage would have occurred, had the filing of this 


r 


bill been delayed until a stockholders’ meeting had been called. 
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At no time, since the frauds complained of were committed by 
Lane, to the filing of this bill, is it pretended that the Directors or 
the stockholders were under the control of Lane. On the con- 
trary, it appears that, immediately after the petition in bankruptcy 
was filed, mil Board of Directors was acting in opposition to Lane. 


3. It appears that the plaintiffs were not the owners of their 
May, 1871, when the decree of foreclosure in the Ellis suit 
etition in bankruptcy was brought 
in 1870, and the adjudication made in March, 1871; and again much 
less, when the mortg age was made in 1866. 3 
Graham seems to have owned five hundred (500) shares since 
the aliegation is that he has owned them for several years 


, ra -& 


| 
oi se (~. 3) ; two years are “ several years. 
The presumption would seem to be that they were bo ught for 


¥) 


the purpose of bringing this suit. 

“And it does not appear that the complainants owned their 
shares ‘when these transactions took place. For aught we can see 
to the contrary, they may have purchased the shares long after- 
wards, expressly to annoy and vex the Company, in the hope that 
they might thereby extort, from its fears, a larger benefit than the 
other stockholders have received or may reasonably expect from the 
purchase, or compel the Company to buy their shares at prices 
above the market value. Unfortunately, litigation against large 
companies is often instituted by individual stockholders from no 
higher motive.” Field, J., in Dzmpfell v. Ohio & M. R.R., t10 
U. S. 200, 210. 


Raymond is alleged to have acquired by gift one hundred (100) 
shares in 1872 (pf. 68). This may well be a year and one-half after 
the decree of foreclosure. 

Kelly found, in 1881, certain shares among the assets of his 
ntestate ( f. 73). | 
Carey, the other stockholder, who asked to intervene, never did 

The order on his petition and that of Raymond provided that 


so. 
they might intervene, ‘‘ upon es supplemental complaints in apt 
words to make them such” (f. 69). Carey never filed. such a sup- 


plemental complaint, though ay mond did (7. 69). 


4. It is not alleged that the suit is not a collusive one, to confer 


| 
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on acourt of the United States jurisdiction in a case, of which 
would not ta have cognizance. 

It is obvious that this suit is brought in the name of an alien 
stockholder, because the Boston, Hartford & Erie Railroad Com- 
pany could not sue in the United States courts on the ground of 


citizenship. 


@*) 


As a bill (1) to set aside.the mortgage (on the ground that th 
meeting at wind it was authorized was void) and (2) to set aside the 
adjudication in bankruptcy, this bill is not a bill which a minority 
of the stockholders can ever bring, not even after proper effort 
have been made to induce action by the corporation. 

Making the mortgage and consenting to the adjudication are 


acts which are unquestionably within the powers of the Company. 


The plaintiffs are an infinitesimally small minority of the stock- 
holders. They own among them six hundred shares. The capital 
stock is, by the terms of the original charter, $10,000,000; (Cozz. 
St. 1863, § 2, Brief, p. 72). They own less than two-thirds of 
one per cent. of the capital stock. 

While the court is declaring that the mortgage and the adjudi- 
cation in bankruptcy are void, at the suit of these plaintiffs who 
represent less than one per cent. of the capital stock, the other 
stockholders, representing more than 99 per cent., may vote to 
ratify the mortgage and the consent on which the adjudication in 
bankruptcy was founded. If they do, their action is binding on the 
minority and on the court; for it is not pretended that the majority 
are now, or ever were, acting fraudulently in respect to the mort- 
gage. It is not alleged that Lane and his confederates owned or 
controlled a majority of the stock. 

flawes v. Oakland, 104 U.S., at PP. 461, 462. 
Samuel v. Holladay, Woolw., at pp. 417, 420. 


“While the court may be declaring the acts complained of to be 
void at the suit of the present plaintiffs, who in fact may be the only 
proprietors who disapprove of them, the governing body of propri- 
etors may defeat the decree by lawfully resolving upon the con- 
firmation of the very acts which are the subject of the suit. The 
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very fact that the governing body of proprietors assembled at the 
special general meeting may so bind even a reluctant minority is 
decisive to show that the frame of this suit cannot be sustained 
while that body retains its functions.” Wigram, V. C., in Foss v. 
Harbottle, 2 Hare, 461, 494. 

“Ts it not better that the rule should be adhered to that, if it is 
a thing which the majority are the masters of, the majority in sub- 
stance shall be entitled to have their will followed ? If it is a matter 
of that nature, it only comes to this: that the majority are the only 
persons who can complain that a thing which they are entitled to do 
has been done irregularly ; and that, as I understand it, is what has 
been decided by the cases of A/ston v. Mozley and Foss v. Harbottle. 
In my opinion, that is the rule that is to be maintained, Of course, 
if the majority are abusing their powers, and are depriving the 
minority of their rights, that is an entirely different thing, and there 
the minority are entitled to come before this court to maintain their 
rights ; but, if what is complained of is simply that something which 
the majority are entitled to do has been done or undone irregularly, 
then I think it is quite right that nobody should have a right to set 


that aside or to institute a suit in chancery about it, except the 
Sompany itself.” Mellish, L. J.,in WceDougall v. Gardiner, 1 Ch. D. 


SECOND DIVISION. 
TITLE BY DECREE OF FORECLOSURE IN THE ELLIS SUIT. 


This title goes to the whole bill, and is good against these plain- 
tiffs as parties to the suit. 

FIRST POINT. 

Apart from the allegations of fraud, it is clear that the decree in 
the Ellis suit is a bar. 

, I. 

Apart from fraud, it is clear that, if the attempt, made in this 
bill, to set aside the mortgage, or (in the alternative) the foreclosure 
thereof, had been made by the corporation itself, the decree of 
foreclosure made in the Ellis suit would have been a bar. 

A. The invalidity of the mortgage, or the fact that there was 


no breach of the condition, might have been set up in defence of 


we 


the suit, and therefore 
made therein. 

Stout v. Lye, 103 
Life Insurance Co. 
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having become “forever barred and foreclosed,” the trustees were 
directed by a decree of June 12, 1875, to convey the railroad to the 
new Corpor: ition,— the New Y ork & New EK) oland Railroad Com- 


pany (7. 210). 
a - Z a 


II. | 
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The stockholders are barred by that decree equally with the 


corporation. 


Sanger V. Upton, OI U, S. 56. 
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A. The rights, which the plaintiffs seek to enforce in this bill, 
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are the rights of the corporation. 

[t is not an action bya stockholder to enforce his own rights, 
but an action to enforce the rights of the corporation, brought in 
n the alleged ground, that those 


y 


the name of the stockholder, solely c 


in control of the corporation, wrongfully refuse to enforce the rights 
of the corporation. 

This distinction is clearly stated by Miller, J., in Hawes v. Oak- 
land, 104 U.S. 450, 453, 454. 

The character of the action is well stated by Wells, J., in Brewes 


v. Boston Theatre, 104 Mass. 378, 386, who said that it was an 
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action 
interests alone are aftected directly, whose rights are to be vindi- 


in the name of other parties than the corporation whose 


cated, and to whose use exclusively the judgment, if recovered, 


must enure 


In the Ellis suit ts,, the rights of the corporation were maintained 
in court by the corporation. 

In this suit (if properly brought), the rights of the same corpo- 
ration are maintained by the stockholders, suing in the name of_ 
the oh representatives, Graham and Raymond. 

1 both cases, the r1 igh hts of the same corporation are being main. 


ca for the benefit of the same corporation. 


B. But it is said the stockholders were not parties to the Ellis 
suit. . 
Had the defence in the Ellis suits been carried on in the name 
3 . . = oe £ } 
of one stockholder as the representative of all stockholders, because 
the class was too numerous to join all as parties (as this suit is car- 
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ried on), the class would have been bound 
vould have been parties to the first suit 
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person, and thereby obtained the right “to make detence, to examine 
witnesses, or to appeal.” 

Kerrison v. Stewart, 93 U.S. 155 
Corcoran v. Chesapeake, etc., Canal Co. R.R., 94 U.S. 741. 
Shaw v. Railroad, 100 U. S. 6os. 
Camptell v. Ratlroad Co., 1 Woods, at p. 377. 
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it was defended by his representative, 


decessor in title. 


Sflout V. Lye, 103 U. S. 66. 
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corporation can be collaterally attacked ina suit by a stockholder, 
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SECOND POINT. 


If the plaintiffs wish to atta e decree of foreclosure for 
it lis suit, which is still open 


fraud. they should intervene in the Ellis 
-cree vacated, as 


in the State court, show the fraud, and have the dé 
was done in 7Zhomas v. Browunville Railroad, tog UV. 
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Inasmuch as this remedy is open to them, there is no ground 
for a bill to deprive this defendant of the property held under the 
ther words, inasmuch as the plaintiffs can have the 
decree vacated, they cannot attack the elie collaterally. 

Allen v. McPherson, 1 H. L. 191, cited with approval in 
Broderick’ s sien 7, 21 ui all. 
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Barnesley v. Powel, 1 Ves. Sen. 284, 289. 
It is often said that, when a decree has been obtained by fraud 


That eS Tre < ea tnere ale “ber » classes ‘e) bills 38 equity VW hich 
deal with decrees procured by ftraud. The two are sometimes 
entirely distinct and separate. 
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(One iS a Dli to nave tne decree vacated: and CX V1 tevimini can 


only be filed in the court which passed, the original decree, for no 
other court could vacate it; Baggallay, L. J., in Flower v. Lloyd, 
6 Ch. Div. 297, 302. It is not an original bill, but a bill ancillary 
to the original bill, and belongs to the same class as cross bills, bills 


of review, bills in the nature of bills of review, bills to suspend a 
decree for matters happening subsequent thereto, bills to carry a 
) f sin the nature of bills of revivor, and 
bills in the nature of supplemental bills. Mitford, Eq. Pl. (5 ed.), 


ca i a ee a ~ , . — a D} > . oO , . ao A 
33], 135], and [93]; Story, Eq. Pl., § 16, § 388, and § 426. An 


example of this class of bills is to be found in Pacific R.R. of Mo. 


s, which deal with decrees obtained by 
ills which do not seek to deal with the decree itself, 
but to deprive the possessor of the property held under the decree. 
These bills proceed upon the ground that, inasmuch as the decree 
‘annot be vacated, to allow the party who obtained it to continue 

hold the property gained by it, would be to allow him to use the 
decree to perpetrate a fraud. Mitford, Eq. Pl. [131]; Kerr on 
Mraud and Mistake (2d ed.), 398, 401 ; Ld. Westbury in McCormick 

Grogan, 4 Ene. & Ir. App. 52,07 5 4 (Sto ry’s Eq. Jur., S§ [5/0- 
1573, cited in Johnson v. Waters, 111 U. 5. 640, 667, was writte 
by Judge Redfield: see note I to Dp. his of Vol. is 12th ed.). 
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and independent bill, and can be filed in any 
ourt. /ohnson v. Wa'ers, 111 U.S, mii is an example. 
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decree, they can bring a_ biil of the first class (called in Massachu- 
practice a bill of review) to vacate the decree for fraud. 
Of this there is no doubt: 
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Lilliott vy. Balcolm, 11 Gray. 286. 


, a7 a 7 ‘ ‘a { ] + ,? ~~) r / ‘aa a 2 c - 
The right of any court in Massachusetts to vacate a decree fo1 


— , | me }* = = So ~ , : > aa | »} +7 Yaw . 7 : . é ~ / , ~~ C 
[raud atte rne term has Cxpireda iS Ci whether 1t 18S a court ol 


peu -) { 
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Capen v. Stoughton, 16 Gray, 364. 
Elliott v. Balcolm, 11 Gray. 286. 
Stickney v. Davis, 17 .Pick. 169. 
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First Fraud alleged in the Ellis Suit: Fraud in prosecuting the Suit. 


On the facts alleged, the Ellis bill was honestly, 
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prosecuted as 


force the right s of the Berdell bondholders. 
I] 


yl] to en 
[It is admitted that, when the bill was brought, the interest on 


Berdell mortgage had been in default for over a year (7¢ zs so 


the 
and not dented, p. 118). It is admitted that 


alleged in Ellts's btll 


the Berdell bonds» on which the bill was |! 


brought were valid bonds 


ea 
(Lieve 1S 20 allegat ZO iO the contrary). 

Ine traud Stleged j is that the bonds held by Ellis were Lane’s, 
and that he caused the suit to be brought in order to get possession 
of the road as a feeder to the Erie Railway. 

But Lane, as the owner of valid bonds, with 
overdue (and the coupons representing that interest), had the right 
ill to foreclose the mortgage. And, if that bill ous 


one year's interest 


brought in the interest of the Erie Railway in place of in the inte 


est of the bondholders, the fraud was a fraud on the nasil 


not_on the corporation mortgagor and its stockholders. 
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As the coupons were negotiable, Lane had the right to make 


Ellis the holder of them, in order that Ellis mi 
his benefit.’ 

Law v. Parnell, 7 C. B. (N. S.) 282. 

Ancona v. Marks, 7 H. & N. 686. 

Wheeler v. Johnson, 97 Mass. 39. 
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continued to conduct the suit, there is no such allegation as to the 


conduct ot the Suit atter the Commonwealth holding 


the bonds (DP. 42) intervened. 
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t] 
not of the Erie Railway. The bondhotders, not 


are now 1n possession of the property ; and the roa 


prosecuted to a foreclosure in 


‘ — s 


r 


has been used as a teeder to the Erie. 


If the suit was begun in fraud, it was not a fr 
tiffs ; and the fraud was not consummated. 
Alabama v. Burr, 115 U.S. 413. 
Atlantic Delaine Co. v. James, 94 U.S. 207, 214. 
Grymes v. Saunders, 93 U.S. 55. 
Morgan vy. Bliss, 2 Mass. 111. 
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Second Fraud alleged in the Ellis Suit: Fraud in not defending the Suit. 


It is not shown that any fraud was practised on the corporation 
in the defence of the suit. 

It is true that there is an allegation that, after the suit was 
brought, Lane, by procuring his election as president, secured con- 
trol of the defence of the suit (ff. 18, 19); and perhaps it may be 
not unreasonably inferred, that he would have omitted to set upa 
defence, had there been one to set up. | 

But there is nowhere in the bill an allegation, that there was a 
defence ; and the allegations as to the mortgage and the default, 
scattered promiscuously throughout the bill, would not, if set up, 
have constituted a defence. 

The bil undertakes to allege (1) that the mortgage was void, and 
(2) that the breach of the condition of the mortgage was fraudn- 


lently permitted. 


First Defence: Defence that the Mortgage was Void. 


The bill undertakes to allege that the mortgage was void on 
three grounds, to wit :— 

ist. That the meeting of the stockholders, at which the vote 
authorizing the mortgage was passed, was held outside of the States 
by which the corporation was chartered. 

2d. That the mortgage was a fraud on the stockholders. 

3d. That the stockholders never authorized the making of the 


mortgage. 


. 
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Liat the stockholders meeting WAS s/ECLA outsid of Lite ~icorporattile 


State s. 
ALLEGATIONS OF THE BILL. 

“And your orator is informed and believes, and therefore avers, 
hat said mortgage was made and authorized at a meeting of the 
stockholders in the city of New York, in pursuance of some notice, 
the particulars of which your orator is ignorant, in the office of the 
Erie Railroad, a corporation duly established in the State of New 
York, and whereof Robert H. Berdell, one of the trustees herein 
named, was president; that said Boston, Hartford & Erie Railroad 
was not a corporation of the State of New York, but a corporation 
created by the statutes of Connecticut, Massachusetts, and Rhode 


a 
aa 


Island, and said meeting ought to have been held in one or all of 
said States and not in the State of New York”’ (fp, 10). 


The Boston, Hartford & Erie Railroad Company was a New 
& 


York corporation: 
The act authorizing the sale of the Boston, Hartford & Erie 


noe 


Railroad Extension Company and of the Ferry Company to the 


Boston, Hartford & Erie Railroad (N. Y. St. 1864, ¢. 385, pf. 80 of 


SP SEE oe e- eas ce iad aie )} ee 
{ils Orlef) 1S similar to that passed upon byt 


+}, 


his court in Clark v. 
Barnard, 108 U. S. 436, under which this court has expressly held 
that this corporation was a Rhode Island corporation. 

‘It was thereupon further enacted that the ‘said Boston, Hart- 
ford & Erie Railroad Company, by t 


7 “> a. 


use, exercise, and enjoy all the rights, privileges and powers hereto- 


1at name, shall and may have, 


fore granted and belonging to said Hartford, Providence & Fishkill 
Railroad Company, and ‘te subject to all the duties and habilities 
imposed upon the same by its charter and the general laws of this 
State.’ The Hartford, Providence & Fishkill Railroad Company 
was, without question, so far as it owned and operated a railroad 
within the State of Rhode Island, a corporation in and of that 
State ; and the Boston, Hartford & Erie Railroad Company became 
its legal successor in that State, as owner of its property, and exer- 


cae cr 1 . hi t | rain id harame tharatnre 7 f . | -aoaonan 
CiISINg its franch Ses nerein, ana pecame, thererore, 1n [its | respect 


L 
to its railroad in Rhode — a corporation in and of that State.” 
Barnard v. Clark, 108 U. 436, 449; see also pp. 451-452. 

That a sale was made sil this act of New York appears from 
the allegation in the bill, that, in 1866, when the mortgage was 
made, its location extended to the Hudson River (/. 9g), while, under 
its previous charters, it reached no further west than the ‘line of 
the State of New York” (2. 6, Zzze 7); and that there is no other 
charter to the Boston, Hartford & Erie Railroad Company in New 
York. The mortgage was ratified by the legislature of New York 
(N. Y. St. 1866, c. 789, Bricf, p. 81). The mortgage and all the resig- 


nations and appointments of trustees were recorded in New York 
(pp. 34 and 54). The rights of the Boston, Hartiord & Erie Rail- 


road Company in New York were declared to be vested in the New 
York & New England Railroad Company, and the time for the 


completion of its railroad extended (N. Y. St. 1873, ¢. 550, Brief, 
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~. 81). See also Woodruff, J., in xz ve Boston, Hartford & Erie R.R. 
' Co., 6 N. B. R. 222, 229-230. 
Ii. 


e was valid, because the meeting of the stock- 


The m rtgag 
holders in New York was legalized, and the mortgage was ratified 
the legislatures of Massachusetts, Connecticut, Rhode Island, 


and New York, before the mortgage deed was recorded, or any 


DY 


bonds were issued under it. 


Mass. St. 1866, ¢. 142, Brief, p. 67. } 
Conn. St. 1866, May 11, Aries, p. 72 , 
R. I. St. 1866, January Session, Bra Fs iP p 


N. Y. St. 1866, ¢. 789, Brief, p. 81 


In these States, acts of incorporation are public acts. 
Mass. Pub. Sts. ¢. 70 S 68, Brief, p. 71 
. Conn. Gen. Sts.¢. 7, § 1, Brief, p. 75. 
R. I. Pub. Sts. ¢ 24, § 15, Brie, p. 79. 


When acts of incorporation are public acts, amendments and 


supplements.to them are also to be deemed public acts. 


New Fersey v. Lard, 95 VU.S., at p. 112. 
State v. Bergen, 34 N. J. L. 438; 4309. 
The United States Courts will, therefore, take judicial notice of 
these statutes. 
Covington Bridge v. Shepherd, 20 How. 227, 232. 
A. Not only the mortgage, but the “ proceedings ” were ratified. 
s the mortgage on its face states that the meeting was held in 
New York ie At), that fact was a part of the “proceedings” known 
to the legislatures and ratified by them. 
a 
B. Had the charters in a cpamagaeiigaitn Connecticut, and Rhode 
Island authorized the stockholders to meet in New York, there 
would have been no question of the legality of this meeting. | 
The subsequent ratification before the mortgage deed was 
recorded, or any bonds issued under the mortgage, is equivalent to 
an original authority. 
Grenada County Supervisors v. Brogden, 112 U.S. 261. 
Galveston Railroad v. Cowdreff, 11 Wall., at Ap.-474, 475 
Lid eo vaca i ‘1 © im f ee l. 
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That the confirmatory acts were passed before t 
deed was recorded and before any | 
The mortgage deed was recorded for the first time on 


1866 (f. 54); 1t was then recorded in the Registry 
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issued, and negotiated. [he confirmatory act in New York was 


passed April 24, 1866; that 


necticut,—to wit, May 11. And by§ 1 


Connecticut authority is given to “create issue and dis) 
mortgage bonds. (brief, p. 73.) 


t. In this case, the objection cannot be made that 
ot bonds void for an irregularity, is made to pay th 


never had the benefit of them. 


It is stated 1n general 
bonds were in part illegally used. But it appears that the $9,900,000 
of underlying bonds outstanding at the date of the mortgage (se. 


+ 


p. 7) were reduced to something over $2,500,000 (see ~. 16), 


/ 
in addition, “a small portion... have been used in 
and equipping said road” (f. 16). 

And in this case, as in Grenada v. Brog 
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cured before the bonds were issued. At the time that the confirm- 
atory act was passed, no such objection could have been made ; and 
the subsequent misapplication could not undo, what the confirmatory 
act had done Ges ter Aedicern! 07 Conte Anne, 

S, a. al oh A. 6 3, io 4: tf, 
2. Neither can the objection be made that the act imposes a 
liability on the corporation, to which it never consented. 

The stockholders who met in New York consented,—that is 
sufficient; even if it is true that at the time of the meeting their 

of the corporation. The consent given 


action was not the action 
at an election, for which there was no suggestion of legal authority, 
was held, in Grenada v. Brogden, ubt supra, to be sufficient ground 


for upholding a confirmatory act, under a constitution, which forbade 


the legislature authorizing a subscription, unless two-thirds of the 


i 


\.voters should assent at a special or regular election. » 


C. The act confirming the mortgage will be presumed to have 
been passed upon the application of the Company, especially as it 
was passed before the bonds were issued, and presumably for the 
purpose of enabling the Company to issue them. 

“ After the execution of this mortgage, and six years previous to 


the taking of the property of the defendant, this same mortgage | 


was ratified and confirmed by a legislative act.... This act, it may 
be supposed, was passed with the knowledge and concurrence and 
upon the application of the Railroad Company, or those legally rep- 
resenting them. Its authority has never been questioned by the 
corporation. We are satisfied that the legislature intended to con- 
firm and sanction this identical mortgage, in all its provisions, as 
a legal act on the part of the Railroad Company, and thus to give 
greater security to the bondholders, and incidentally to benefit the 
Company, by removing all doubts as to the validity of the mortgage 
and the security in the hands of the trustees.” 

flowe v. Freeman, 14 Gray, 566, 576. 

Shaw v. Norfolk County R.R., 5 Gray, 162, 180. 


The objections to the mortgage in Howe v. Freeman, which the 
confirmatory act was held to have removed, were: (1) That the stock- 
holders’ vote authorized a mortgage of the railroad, not of the per- 
sonalty ; and (2) that by the laws of Massachusetts a mortgage of 
after-acquired personalty was inoperative. The property in question 
in that case was after acquired personalty. 


2 
#9 


D. The mortgage has again been ratified in Massachusetts, Con- 
necticut, and New York, by the acts which ratified and confirmed 
the organization of the New York & New England Railroad Com- 
pany, and authorized a conveyance to that corporation by the 
trustees under the mortgage, and declared that the effect of the 
conveyance should be to vest in said corporation all the rights, 
powers, and franchises of the Boston, Hartford & Erie Railroad 
Company. 

Mass. St. 1873, ¢. 289. Brief, p. | 
Conn. St. 1873, May 29.. Brief, p. 73. 
R. I. St. 1873, May Session. 
‘nsion of time for the com- 


1 has been declared 


4 


of an exte 


In New York, the benefit of 
pletion of the Boston, Hartford & Erie Railroa 
to vest in the New York & New England Railroad Company, and 
the organization thus confirmed. 

N. ¥. ot. 1873, ¢. 550. Orie, 9. St. 


IIT. 


The Boston, Hartford & Erie Railroad Company is estopped to 
say that it is not a New York corporation, and that the meeting was 


duly held in New York. 
3oston, Hartford & Erie 


The title of the mortgage describes the I 
a corporation existing under the laws of the 


not 
Railroad Company as “ he 
States of New York, 
setts’’; and the recital states that the mortgage was authorized ‘at 
a meeting duly and lawfully called and held at the city of New 


York.”’ 


Connecticut, Rhode Island, and Massachu- 


Y*< 


sake of the argument) that the day after the 


Conceding (for the 
mortgage was made the Company might ha 
tion is not a New York corporation; the 


was a nullity; the mortgage deed is not 1 


ew ee oe a 
meeting in New York 


tion, and its statements and recitals are not 
recitals of the corporation: it is the deed of persons assuming, 


without right, to act. in the name of the 
statements it contains are their statements, 


To-day, the corporation cannot set up that claim: they are estopped 
heir deed and the 


leed is not th 


by their silence to say that the « 
statements not their statements. 


tn mvmaet «  €6°R tenes wanes ~ oe 
ve said: “‘ [his corpora- 


the deed of the corpora- 


ls are not the statements and 


corporation; and the 


not our. statements.”’ 
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The corporation has stood silent for fourteen years, while this 
mortgage and the resignations and appointments of the trustees 
under it were spread upon the public records (fp. 54 axd 55); while 
$20,000,000 of negotiable bonds secured by it have been put on 
the public market; while the proceeds of $7,400,000 were used in 
wiping out its underlying liens, and $2,750,000 more were used in 
completing its roal; while the mortgage was ratified by the public 
acts of the legislatures of four States; and while it was made the 
tracted litigation not yet ended, though begun ten 

bill was filed ; while a new corporation has been 


subject of pro 
years before this 
formed by the bondholders whose organization has been ratified 
by public acts.of the same four States, and whose stocks and other 
securities have been notoriously on the public market since 1875 
(~. 210). 

Galveston Railroad v. Cowdrey, 11 Wall. 459. 


1. These acts are ‘public acts known to them and presumably 
9? 


to all the stockholders 


Field, J., in Dimpfell v. O. & M. R.R.,.110 U.S. 209, 210. 
See also; Royal Bank vy. Grand Junction R.R., 125 Mass. 490, 494. 


2. If the corporation knew these acts, and was silent, it is 


“These negotiable securities have been placed on sale in the com- 
munity, accompanied by these resolutions and votes, inviting public 
confidence. They have circulated without an effort on the part of 
the corporation or corporators to restrain them, or disabuse those 
who were influenced by these apparently official, acts. Men have 
invested their money on the assurance they. have afforded. A 
corporation, quite as much as an individual, is held to a careful 
adherence to truth in their dealings with mankind, and cannot, by 
their representations or silence, involve others in onerous engage- 
ments, and then defeat the calculations and claims their own con- 
duct has superinduced.” Zabriskie v. Cleveland, etc., R.R., 23 How. 
381, 400, 401. And see 

Morgan v. Ratlroad, 96 U.S. 716, 720. 
Baker v. Humphrey, 101 U.S. 494. 


3. The Company cannot retain the benefit of having the proceeds 


3I 


of $12,680,000 of the bonds expended in retiring underlying liens 
and in completing the road, and disaffirm the mortgage. | 
People’s Bank v. National Bank, to1 U.S. 181. | 


4. The doctrine cannot be invoked here that a corporation is 


never estopped from showing a want of legal authority. 


Oo 


That objection was removed by the ratifying acts of 1866. 


5. After the ratifying acts were passed, the only possible objec- 
tion to the mortgage, (and this objection is. not well founded), was 
want of proper action by the stockholders. 

The ratifying acts, giving them their lowest possible effect, re- 
moved any objection arising from want of legislative authority. 

By allowing the mortgage, reciting that proper action was taken, ya 
to be recorded, and bonds secured by it to be issued and dealt in for | 
fourteen years, and the other acts stated above, the stockholders are 
estopped to make the objection that that authority was not exercised. 


: ) IV. 
b nes | | 
e [he stockholders could under the original charters legally hold , 
their meetings in New York. | 
| There:is nothing in the charters of the Boston, Hartford & Erie | 
ik 
Railroad Company, in Connecticut, Rhode Island, and Massachu- 7 


setts, which prohibits the stockholders meeting outside of those 
States. 

It is not alleged that the stockholders’ meetings were not usually 
held in New York. 


[It has been said that stockholders’ meetings cannot be held out 
side of the incorporating States. 

There are two grounds on which this has been put: (1) that, as 
the charter is inoperative outside of the incorporating State, the 
faculty of acting as a corporation cannot be exercised outside of 
that State; (2) that a meeting outside of the State would be a 
surprise. 

(1) In this case, the second ground is not applicable 

It may be assumed that the meetings of this corporation were 

) always held in New York. There is no allegation to the contrary. 


(2) As to the first ground, that the charter is inoperative outside 
of the State, and therefore the meeting is void: 


em om Serre pean A ine armel Neigh enn <r ae ae 


That is a mon seguztur. 

If the charter expressly provided that the meetings of stock- 
holders aan be held outside of the State, a meeting so held would 
unquestionably be valid; yet, in that case, the charter is not opera- 
tive in the State where the act was done; but the act done out of 
the State is operative within the State. 

If the charter is silent on the point, the act may be done out of 
the State, and with the same legal effect as if the charter expressly 
authorized a meeting outside of the State. 


The point is not concluded by authority : 

The validity of such a meeting was assumed by Cleasby, B., in 
Attorney-General v. Alexander, L. R. 10 Ex. 20, 31, and is sup ported 
by the reasoning on which the validity of a Directors’ meeting, held 
outside of the incorporating State, was supported in McCa// 
Bryam Manufacturing Co., 6 Conn. 428, 436. | 

The cases usually cited against the validity of such a meeting 
are :— 

Miller v. Ewer, 27 Me. 509 

Freeman v. Machias W. P. Co., 38 Me. 343. 
Ormsby v. Vermont Copper Co., 56 N. Y. 623. 
Mitchell v. Vermont Copper Co., 8 Jones & Sp. 406. 

In Miller v. Ewer, the court held that the charter impliedly pro- 
hibited meetings outside of the State. 

In Freeman v. Machtas W..P. Co., which was a suit for divi- 
dends due on four shares, in spite of a sale of the shares for non- 
payment of an assessment voted outside of the State, the court 
held that the point was not material; as the Company was organ- 
ized outside of the State, either the assessment was good or there 
was no company. In Ormsby v. Vermont Copper Co., the Supreme 
Court held that stockholders could not hold their meetings outside 
of the State; but their judgment was overruled by the Court of 
Appeals on some ground — what ground is not stated. In Mitchell 
v. Vermont Copper Co., the Supreme Court again so held, but the 
decision was reversed on another ground alone. 

The proposition has also been stated odzter in cases deciding 
that Directors can meet outside of the State 

Arms v. Conant, 36 Vt. 744. 

Bellows v. Todd, 39 lowa, 209, 217-218. 
Ohio & M. R.A. Co. v. McPherson, 35 Mo. 
Wood Hydraulie H. M. Co. v. King, 45 Ga. 
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Second ground on which the mortgage is alleged 
volta: Fraud. 
THE ALLEGATIONS OF THE BILL. 
‘And your orator is informed and believes, and therefore avers 
that said meeting was held in the State of New York, beyond the 
States in which said corporation was created, so that 


holders as possible, because of the « 


oie is : . . : ’ aa tl 4 1 4 all 7 es —- ile — ‘ . 
attend said meeting, in order that the stockholders present e- 
~ »¢ ° - anc 7 ] seat . ‘ { ¢- | “+ nailuraw ‘ 

senting or acting in the interest o he Erie Railway, might \ 


’ ° . 7 . 
ncnises, raise a large sum of money, 


authorizing a mortgage of its franc! 
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a portion of which should afterwards be diverted to the use of said 
Erie R; il rayv : rhich was done. as is -ainatter fi] t £1 

Lri€ Inallway ; waich was done, as 1s nereinatter fully set forth 


the extent of five millions of d 
by reason of the meeting being so held tor the purposes aforesaid, 


and in the place aforesaid, said m2eting was dlegal, and all its act 


17 } } . oe 4 
lars. And vour orator claims that 


and doings were null and void.”’ : 
The only allegation as to the subsequent connection of the 
Railroad with these bonds is found on », and 1 i) + 
“And your orator upon information and _ beliet 
that, on or about October in the year 1867, said Eldridge, then 


the president of the Boston, Hartford & Erie Railroad, anc 


— 
~ 
- 
nna 
——— 
; 

— 
— 


‘ther +7-% a 
LiiC dL avers 


being 

also president of the Erie Railway, and while said Davis & Gregory 

were trustees as aforesaid, and said Davis being the legal counsel 
7 


and adviser of said Erie Railway, said parties colluded o 
together as such trustees and the president of said Boston, Hart- 
ford & Erie Railroad, and as wel 

majority of said trustees were counsel and president, and sold five 
millions of said bonds at a discount of twenty per cent., receiving 
therefor the promises to pay at future dates, 
which your orator is ignorant, but which will appear upon the books 
hich were afterwards discounted at great loss and 


ilroad, in order to convert 


Pe a a Pe, SO RG Some Re 
lot the Erie Railway, ot which the 


L 
the exact dates of 


of said railroads, w 
cost to said Boston, Hartford & Erie Ra 
the same into cash, and the money obtained thereot 
up the underly- 


1 was not used 


in equipping and finishing said road, nor in taking 
ing liens on said road, but was used in paying the losses that said 
officers of said Boston, Hartford & Erie Railroad had made in 
speculations in stocks in the name of said road. 

“And your orator upon information and belief further avers, that 


i 
said Erie Railway guaranteed the payment of the interest on the 


~ 


$5,000,000 of Berdell bonds, and sold and disposed of the same in 
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buying certain property for said Erie Railway at ninety cents on the 
dollar for said bonds; and that this whole transaction was made for 
the benefit of said Erie Railway, in accordance with a contract made 
between the officers of the two roads, the said officers that made 
and concluded said transactions and contract being substantially 
>and the same persons”’ (/. 30.) | 


I. 


This is not an allegation of the commission of a fraud or of an 
intention to commit a fraud. 


1. There is no allegation of an intention to do any act except 
that which was done. 

The allegation as to the intention to commit a fraud, is that 
those acting in the interest of the Erie Railway intended by the 
mortgage to raise a large sum of money, which should be diverted 
to the Erie Railway, as was subsequently done. 


2. The act committed was not a fraud. 

It is not alleged that 80 per cent. was not a good price for 
the bonds sold to the Erie Railway. The fact that the same bonds, 
when indorsed by the Erie Railway, were sold at 90 per cent. is 
not an allegation to that effect... The indorsement of the Erie Rail- 
way may well have added 10 per cent. to the value of the bond. 


3. The fact that the proceeds were used in stock gambling, 
carried on in the name of the Boston, Hartford & Erie Railroad 
Company, does net affect the title of the purchaser of the bonds. 
That was the fraud of the plaintift’s officers and agents, to which 
the Erie Railway was not a party, of which it had no notice, and of 
which it was the victim. 

White v. Graves, 107 Mass. 325. 

Smith's Case, L. R. 2 Ch. 604. 
Sturge v. Starr, 2 M. & K. 195. 
Wheelton v. [lardisty, 8 E. & B. 232. 
Duranty’s Case, 26 Beav. 268. 


Eldridge’s knowledge (if it is presumed that Eldridge had knowl- 
edge of the misapplication of the proceeds) will not be imputed to 


~ 


35 
the Erie Railway, on the ground that he was then the trustee under 
the Berdell mortgage and president of the Erie Railway. 
(2) The trustee is not the agent of the bondholders. 
He was appointed by the Company, and is the agent of the 
Company. 


Commissioners v. Thayer, 94 U.S. 631. 


j 


(6) If the trustee were the agent, and the bondholders his prin- 
cipal, the result would be the same. 
The knowledge of an agent who commits a fraud on his principal 
is not to be imputed to the principal. 
Kennedy v. Green, 3 M. & K. 699. 
Cave v. Cave, 15 Ch. D. 639. 
Innerarity v. Merchants’ B’k, 139 Mass. 332. 


(c) As to Eldridge’s knowledge as president of both companies: 
It would have. been a fraud on the Erie Railway to have paid for 
bonds with its money, knowing that the money was to be used in 
stock speculations in place of being used in completing and equip- 
ping the road; therefore, Eldridge’s knowledge, as president of the 


Boston, Hartford & Erie Railroad Company, will not be imputed 


to the Erie Railway. 


I]. 
This allegation goes to $5,000,000 of the bonds only: as to the 
remaining $15,000,000 the other allegations of the bill do not show 
that the defence that they were void for fraud, could have been suc- 
cessfully set up. 

Of the remaining $15,000,000 of bonds, $7,680,000 were used in 
retiring underlying liens and in completing the road; $2,500,000 
were issued to the Commonwealth of Massachusetts, who held as 
constructive trustee for the holders of an equal amount of under- 
lying bonds; and $4,819,000 were illegally issued; but it is not 
alleged that they had not passed into the hands of dovna fide pur- 
chasers for value before the decree of foreclosure. 
Allegations as to the issuing of the Berdell bonds. 
It is alleged that $7,404,650 were used in retiring under- 

lying mortgage bonds. At the date of the Berdell 
mortgage, the outstanding underlying liens amounted 
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to $9,904,650 (see ~. 7). After the Berdell bonds 
had been issued, they amounted to $2,500,000 


‘ ( Séé Dp. IO). 
$4,819,000 are alleged to have been stolen by Eldridge (see 
Pp. 25). 


$2,500,000, which by the terms of the mortgage were appli- 
cable only to retiring underlying mortgages, are 
alleged to have been issued for purposes other than 
retiring underlying mortgages ( f. 24), and apparently 
were issued to the State of Massachusetts in ex- 
ange for a loan of its scrip, who took with notice 

of ie misapplication (see fp. 30, 31). It is not pre- 
tended that the proceeds were not used in complet- 
ing and equipping the road. The allegation is: 
“The proceeds of which were, by the very terms 
of the loan, not to be devoted to taking up the 
underlying liens and its mortgages” (jf. 32, dines 


balance were used in completing and equip- 

ping the road (on f. 16, 4ne 13, it is alleged that 
‘a small portion of said Berdell bonds ... have 

been used in completing or equipping said road’), 


One bond was not issued. 
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$7,404,650.00 


4,819,000.00 


2,500,000.00 


275,350.00 
1,000.00 


$15,000,000.00 


The bonds used in retiring underlying liens ($7,404,650) and 


o J 
those used in completing the road ($275,350), in all $ 
confessedly valid bonds. 


7,080,000, are 


2. Bonds issued to the Commonwealth of Massachusetts. 


If the bonds issued to the State of Massachusetts 


been issued to the holders of underlying liens, the 


should have 
State was a 


constructive trustee of the bonds for the benefit of the holders of 


those underlying liens; and, until a transfer was compelled by those 


holders, it was the owner of them. 
3. Bonds alleged to have been stolen by Eldridge. 


Though ordinarily there is no presumption, where a bond has 
been illegally issued, that the holder is a dona fide holder, yet, in a 


bill to set aside a decree for fraud in not setting up a defence, it is 


not enough to allege that the bond was illegally issted. It may 
have got into the hands of a dona fide holder; and it may be that 


“t 
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it was for that reason, that the fraud in the original issue of them, 


was not set up in defence. 


ITT. 


The fact that a portion of the bonds were invalid, was of no 
consequence in the Ellis suit, and was so treated by the court in 
that suit. 

(2). If a portion of the bonds were invalid, the mortgage was a 
valid mortgage for the rest of the bonds. 

‘he fact, that a portion were invalid, was of no consequence in 
the Ellis suit, until the Boston, Hartford & Erie Railroad Company 
offered to redeem. Until then, it was only important to the holders 
of valid bonds; for the holders of the invalid bonds were not 
entitled to share in the foreclosure. 

There is no pretence, that the Boston, Hartford & Erie offered 
to redeem in the Ellis suit, or was in a position to offer to redeem. 
It had been insolvent for a year and two months prior to the decree 


of foreclosure. It was insolvent in March, 1870 (fp. 87-91 and 
104). The decree of foreclosure was made May 9, 1871 (P. 217). 

(6) In the agreement of facts (~. 165) on which “the said cause 
was pretended to be submitted to the said Supreme Judicial Court 
of Massachusetts,” it is alleged: “5. That thereafterwards said cor- 
poration issued all of the twenty thousand bonds named in said 
mortgage except one, and that the same are now wholly or in great 
part owned by dona fide holders thereof.” 

In other words, the court decreed a foreclosure, when the parties 
agreed that to some of the bonds there was no defence, and refused 


to agree upon any statement of fact as to the rest. 


IV. 

If a fraud in issuing all the bonds known to the original bond- 
holders were alleged in the bill, that allegation would not be an 
allegation of a defence to the Ellis suit, unless there was an allega- 
tion, as there was in Pactfic Railroad of Mo. v. Missourt Pactfic 
R.R., 111 U.S. 505, that all those who were holders of the bonds 
at the time of the Ellis suit had notice of the fraud. 

These bonds were confessedly dealt in on the market from the 
time of their issue in 1867; that is, for over four years before the 
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decree of foreclosure. While that fact is of no consequence, where 
the title to a particular bond illegally issued is in question, it is 
conclusive when, in order to make out a case, it is necessary that 
all the bonds should have been bought with notice. Where a single 
bond is in question, there is no presumption that that bond has 
been bought and sold on the market ;.it may be that the bonds sold 
on the market were other bonds of the same issue. 

In a suit to foreclose a mortgage, no fact is a defence which 
would not be a defence to a suit on the bonds, for which that mort- 
gage is security. 

Carpenter v. Longan, 16 Wall. 271. 


Third ground on which the mortgage 1s alleged to be void: Want 
of authority. 


The mortgage states that the shareholders voted to authorize 
the Directors : — 

“(1) To make application to the several legislatures of the States 
in which the chartered rights of this road exist for authority to make 
a mortgage upon the whole or any portion of the line of the road.” 
(2) And to create and issue and dispose of, at the best rates 


‘ / 
. 


that can be obtained, their convertible mortgage bonds.” 


The authority to issue convertible mortgage bonds implies the 


authority to make a mortgage. 


given them, merely chang- 


The Directors followed the authority ¢ 
ing the order of proceeding. 

They first created the mortgage deed. 

They then applied to the legislatures, and had it confirmed. 


They then recorded it, and issued and disposed of the bonds. 


Again, it is stated in the bill :— 
“That said mortgage was made and authorized at a meeting of 


the stockholders,” etc. (7. 10.) 
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Second Defence: Defence that the Breach of Condition was 
Fraudulently Permitted. 


ALLEGATIONS OF THE BILL. 


RRO EOE it A PERIOD, 


“And your orator is informed and believes, and therefore avers, 
that the said Hart, Clark, Lane, and others, confederates in the 
aforesaid conspiracy, conspiring and colluding against the interests 
of your orator and others, the stockholders of the Boston, Hartford 
& Erie Railroad, and the bondholders under said Berdell mortgage 
and the said Company, for the purpose of obtaining possession of 
said Boston, Hartford & Erie Railroad Company, and its franchises, 
goods, and estate, so mismanaged the affairs of said Railroad Com- 
ling to act as trustees under 


r 
-~ 


lanes 


* pany while officers, or acting or pretendit 

said Berdell mortgage, as to permit a detault in the payment of the 
interest upon said Berdell mortgage bonds, so that the possession of 
the road, with its property, franchises, etc., could be taken and 
appropriated by them to their own use and gain, and that of others, 


their confederates.” (7. 22.) 


OP ae dae» certo 


A. The absurdity of the allegations as to Lane is shown by the 
| fact that he never became an officer until after the possession of the 
— road had passed to the receivers in the Ellis suit. 


B. And as to Hart and Clark, by the fact that the decree of fore- 
closure was made before they were appointed trustees, and was 
founded on defaults in three semi-annual payments of interest, the 
, last of which, at a date of the decree, had continued for more than 
¢ four months. Bg arei/ Under Ufccire Wy the 18 AW a~E 
The — was ‘tends and filed May 9, 1871 (see ~. 217); the 
| default then existing was on the interest due Jan. 1, 1870, July 1, 
1870, and Jan. I, 1871 (see p. 165, clause 6); Hart and Clark were 
appointed July 10, 1871 (see ~. 212). Any default permitted by 

them did not affect the foreclosure. 

(c) It is not alleged that, had the road been well managed, it 
could have earned enough, not only to pay the interest as it 
matured, but also the eighteen months interest then overdue. 

There is an allegation in another part of the bill as to the earning 
capacity of the road, namely :— 

‘And your orator, upon information and belief, further avers 
that, notwithstanding the great loss, mismanagement, and wrongs 
done and permitted, as hereinbefore described and set forth, and 


the squandering and waste of the proceeds of said bonds, and the 
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mismanagement of the property of said road by the officers thereof, 
who were claiming to be trustees under said Berdell mortgage, said 
road, with its connections, leases, and assets, was worth more 
‘than the true and just liens and claims upon it, and from its 
earnings was able and capable of paying the interest upon said 
Berdell bonds, had their assets been devoted to the finishing and 
equipping of said road by said trustees and officers.” 

The time here in question is, after mismanagement “ by officers 


thereof, who were claiming to act as trustees under said Berdell 
mortgage.”’ . Eldridge is the only officer of the Boston, Hartford 
& Erie Railroad Company who claimed to be a trustee under the 
Berdell mortgage. He resigned March 16, 1870 (see p. 54). 

[t does not appear that at that time the corporation had any 
assets. _ 

If it had any assets, they were not applicable to the completion 
of the road. In March, 1870, the first mortgage interest was nine 
months overdue, and the corporation was insolvent. (So alleged in 
petition in bankruptcy, and not dented.) 


Third Fraud alleged in the Ellis Suit: Fraud in the conduct of the Suit. 


There is a further allegation as to the Ellis suit, purporting to 
show that the decree of foreclosure, and the decrees recognizing 
the validity of the appointment of the trustees, who conveyed to 
the defendant corporation, were procured by fraud. 


ALLEGATIONS OF THE BILL. 


“And your orator is informed and believes, and therefore avers, 
that it was no part of the relief demanded in the said bill of com- 
plaint of the said Ellis, that the said Supreme Judicial Court of 
Massachusetts should decide and determine who were the trustees 
of the said Berdell mortgage, but that the relief therein asked for, 
and specifically prayed for, was a foreclosure, and none other, of the 
said Berdell mortgage, by sale of all the property covered thereby, 
and the appointment of receivers to take charge of the property 
pendente lite; but notwithstanding the failure to pray for such 
relief in the said bill, by collusion and preconcerted arrangement 
between the pretended parties to the said action, and in pursuance 
of a collusive and fraudulent agreement between the said Ellis and 
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a the other parties to the said action, and the said Frederick A. Lane, 
respondent hereto, who was then the President of the defendant, 
the Boston, Hartford & Erie Railroad Company, and representing 
said road in said suit, the said cause was pretended to be submitted 
to the said Supreme Judicial Court of Massachusetts upon the said 
bill, answers, and a certain agreed statement of facts. That your 
orator is informed and believes, and therefore avers, that, in certain 

} important and controlling particulars the said agreed statement 

of facts was not true, and stated certain matters as true pres 

did not in fact exist, and omitted to state facts necessary for the 

proper determination of the questions submitted, which were well 

known to said Lane and his confederates. And that, thereupon, the 
said court, on: the twenty-fourth day of April, 1871, without argu- 
ment on the part of any of the parties to the said action, and by the 
consent of all the parties thereto, and being imposed upon in 
manner aforesaid, and to the great damage of your orator and other 
stockholders of the Boston, Hartford & Erie Railroad Company, 
made a decretal order, by which the said respondents, Kimball, 
Talbot and Plumer, were declared to be, and apparently adjudged 


} }2 1] 


to be, the lawful trustees under the Berdell mortgage, and that the 
said trustees should have the right, power, and authority to take 
possession of all the property of the said Boston, Hartford & Erie 
Railroad Company, upon paying certain sums, and making certain 
arrangements with the said receivers, who, by a former order, had 
been appointed in the said Ellis suit. 

“That, thereafterwards, and without permission ‘thereto of any 
court having competent jurisdiction, and without notice to said 
Berdell | 


in furtherance of said conspiracy, procured, or caused to be pro- 


»ondholders, the confederates aforesaid, or some of them, 


cured, the pretended resignations of said Talbot, Kimball and 
Plumer, and the pretended appointment by them of the said respon- 
dents, Hart and Clark, and of said Oly 
aforesaid.” (fp. 19-20.) 


yhant, since deceased, as 


| 
L 


:, 


The copy of the Ellis bill, annexed to the bill in this case, shows, 
that a determination as to who were the trustees under the Berdell 


P 


s | 


mortgage, was part of the relief prayed for in that bill. 
In that bill, precisely the same contention was made as is made 
here, and on the same grounds (compare the first whole paragraph on 
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page 14 with the last whole paragraph on page 119; and sce clause 12 ‘ 
of the Agreement of Facts, pp. 167, 168); namely, that all the resig- 
nations by and appointments of trustees under the Berdell mortgage 
were void, because not acted on by the bondholders, or a court of 
competent jurisdiction. The bill prayed for a foreclosure and for 
general relief. 
The court could not decree a foreclosure without determining <1 
who were the trustees under the mortgage. 


IT. 
| 
1. The general allegation that, ‘‘in certain important and con- ! 
trolling particulars, the said agreement of facts was not true, and « 
stated: certain matters as true that did not in fact exist, and omitted 
to state facts necessary for the proper determination of the ques 
tions submitted, which were well known to Lane and his con- 
tederates,’’ without pointing out what tacts alleged were untrue or 


did not exist, or what necessary facts were omitted, is bad for 


uncertainty. 


United States v. Atherton, 102 U.S. 372. 
Van Weelv. Winston, 115 U.S. 228. 
Hazard v. Griswold, 21 Fed. R. 178. 
Ambler v. Choteau, 107 U.S. 586. 
Walling ford v. Mutual Society, 5 App. Cas. 685. 


2. The allegation is shown to be untrue by the record annexed. 

If. the facts set forth in the “Agreement of Facts” (p. 165) are com- 

pared with those alleged in this bill, it will be found that they are 

in substance the same. | 
That on demurrer it is open to the defendant to contradict an 

allegation in the bill by the contents of a record annexed to it; see 


Dillon v. Barnard, 21 Wall. 430. 


Il. 


On the facts alleged in the bill, Talbot and Kimball were the 
legally constituted trustees. 
Ellis vy. Boston, Hartford & Erie R.R. Co., 107 Mass. 1. 


> ae me 
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SUMMARY AS TO THE ALLEGED FRAUD IN ELLIS SUIT: 


It is apparent that the Ellis suit, whatever fraud may have been 
intended by those who instituted it, was prosecuted by dona fide 


4 


bondholders, who were evidently admitted as co-plaintiffs that the 
ly conducted, and by whom it appears that it 


suit might be proper! 
was properly conducted, to a foreclosure of the mortgage, to which 
there .was no defenéce, for the benefit of the bondholders, who are 


now in possession of the property. . 


¢ 


-- | " - ] + ’ 3 rh + i ry + mreir > a hice sera aAan r~4 
If there was orig! Say a right to attack the Ellis decrees fo1 


It is clear that the Boston, Hartford & Erie Railroad Company 
could not maintain this bill: the corporation is clearly barred by 
laches. 

That daches can be taken advantage of on demurrer see: 
Landsdale v. Smith, 106 U.S. 391 
Dimpfell v. Ohio & Miss. R.R., 110 U.S. 209. 


ip 
~ 
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That a plaintiff may be barred by /aches, though the statutory 
period has not run, is also clear 

Sullivan v. Portland R.R.,94 U.S. 806, 811. 

Brown v. Buena Vista, 95 U.S. 157. 

Hayward v. National B’k,96 U.S. 611, 617. 

Dimpfell vy. Ohio & Miss. R.R., 110 U.S. 209. 


3. The decree for foreclosure was made nine years and two 
months, the foreclosure was perfected six years and four months, 
and the railroad was pe eay to the defendant corporation — the 
New York & New England Railroad Company — five years and one 
month before this bill was filed. During this time, not only were 
the $20,000,000 of Berdell bonds, and afterwards the $20,000,000 
of New York & New England stock, into which they were con- 
verted, dealt-in on the market, but $10,000,000 of bonds of the new 
corporation were also issued and dealt in. (See statutes authorizing 
a first mortgage and a second mortgage: Mass. Sts. 1873, c. 280, § 4, 
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Brief, p. 70; 1882, c. 240, Brief, p. 70; Conn. Sts. 1873, § 4, Brief, 
p. 74; 1882, § 2, Bricf, p.75; R. I. Sts. 1873, § 4, Brief, p. 78; 1882, 
S 1, Bricf, ~p. 79; N. Y. St. 1873, ¢. 550, § 3, Breef, p. 82; the New 
York & New England Railroad Company would hardly have applied 
for leave to issue a second mortgage, tf all the bonds under the first 
had not been tssued.) | 
And yet, during all this time, the Boston, Hartford & Erie Rail- 
road corporation never suggested that the decree of foreclosure was 
obtained by fraud. 
The bill is clearly within the decided cases : — 
Dimpfellv. Ohio & M. R.R., 110 U.S. 209. 
Sullivan v. Portland R.R., 94 U.S. 806. 
Brown v. Buena Vista, 95 U.S. 157. 
Twin Liek Co. v. Marbury, 91 U.S. 587. 
Peabody v. Flint, 6 Allen, 52. 
Royal Bank v. Grand Junction Ratlroad, 125 Mass. 490, 494. 
Boston & P.RR.v. NE. RR. 13 KR. I. 260. 


“Every day's delay increased the complication and the difficulty 
of making an equitable adjustment of them. In the mean time, 
the stock in the corporations must have been frequently changing 
hands, and there are no means of adjusting the equities growing out 
of such changes. A similar remark is applicable to the holders of 
the bonds secured by the mortgage. The nature of the case re- 
quired the utmost diligence, in order to prevent injustice. Yet the 
plaintiffs delayed more than three years and a hali after the making 
of the mortgage and until after they had sought aid from the legis- 
lature.” Chapman, J., in Peabody v. Flint, 6 Allen, 52, 57. 


4. A bill to set aside a decree for fraud, being a proceeding in 
the nature of a review, ought, in analogy to writs of review, to be 
barred after the expiration of a year succeeding the discovery of the 
fraud. 

Evans v. Bacon, 99 Mass. 213. 


5. No excuse is alleged for not bringing the bill sooner. 

(2) “The party who makes such appeal [to enforce a stale 
demand] should set forth in his bill specifically what were the im- 
pediments to an earlier prosecution of his claim ; how he came to be 
so long ignorant of his rights, and the means used by the respondent 
to fraudulently keep him in ignorance; and how and when he first 
came to a knowledge of the matters alleged in his bill. Otherwise, 
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the chancellor may justly refuse to consider his case on his own 
showing, without inquiring whether there is a demurrer or formal 
plea of the Statute of Limitations contained in the answer.” Grier, 
J.,in Badger v. Badger, 2 Wall. 87, 95; and see 

Marsh v. Whitmore, 21 Wall. 178, 185. 

Godden v. Kimmell, 99 U.S. 201, 212. 


(6) “In such cases |[2.¢., of aches], it is not merely a question 
as to what information respecting their rights parties do actually 
obtain, but as to what information they might have obtained, had 
they used the means and opportunities directly at their command.” 
Bradley, J., in Hoyt v. Sprague, 103 U. S. 613, 637; and see 


Q 


Badger v. Badger, 2 Wall. 87, 95. 


IT. 


The objection of /aches cannot be avoided by bringing the bill 
in the name of a stockholder, who has been under disability. 


A 


A. 
The /aches in question is the /aches of the body of stockholders, 
not of the individual in whose name the suit is brought. 
In re Cape Breton Co., 2g Ch. Div. 795, 798. 
Erlanger v. New Sombrero Co., 3 App. Cas. 1218, 1 
Brinckerhoff v. Bostwick, 99 N. Y. 185, 193. 


232, 1263, 3280. 


See also: 
Merchants’ B’k v. Stevenson, 7 Allen, 489, 494. 


Though in the name of one stockholder, the bill is the bill of 
the body of stockholders, to enforce their rights as a corporation. 

It is the “corporation whose interests are alone affected directly, 
whose rights are to be vindicated, and to whose use exclusively the 
judgment, if recovered, must enure.” Wells, J.,in Brewer v. Boston 
Theatre, 104 Mass. 378, 386. 

It is preposterous that stockholders holding 99,900 shares, whose 
right to a judgment as a body is barred by daches, should be enabled 
to obtain that judgment by finding a stockholder holding one 
hundred shares, who has not been guilty of /aches, and bringing 
a representative suit for the benefit of the body in the name of that 


stockholder. 
When a suit is brought in the name of one stockholder in 
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behalf of all, to enforce rights which ought properly to be enforced 
in the name of the corporation, justice requires that the court 
should look beyond the form to the substance of the action; and, if 
the body to whom the rights belong have lost those rights by /aches, 
they cannot avoid that objection, because, by an exception to a rule 
of pleading, added to an exception in the rules as to parties to 
actions, they are allowed to sue in the name of one who has been 


under a personal disability. 


B. 


If the defence of laches is to depend on the acquiescence of the 
individuals in whose name the suit is brought, this bill is not free 
from /aches. 


1. In that case, the /aches in question is the /aches of Graham, 
not of Raymond. 

As the intervention of stockholders does not destroy federal 
jurisdiction depending on citizenship, but the suit, if originally well 
brought, continues so (Stewart v. Durham, 115 U. S. 61), so the 
intervention of stockholders cannot cure the defect of /aches ,; and, 
if originally not well brought, it continues so. , 

Either Graham or his predecessor in title was confessedly guilty 
of /aches. If the right to set aside this decree, made before Gras 
ham owned the shares, came to Graham with the shares, it came 
subject to the /aches of the prior owner. 


2. The objection of /aches is not removed by the intervention 
of Maria Teresa Raymond, who acquired her shares by gift a year 
and one-half after the decree of foreclosure, and did not come of 
age until eight years after, that is more than a year after this bill 
was brought. | ; : 

The fact that the owner of shares is under a disability is of no 
consequence. The owner's guardian, the representative of the shares 
for the time being, was guilty of /aches. The objection of /aches is 
not the objection of the Statute of Limitations, and, in enforcing 
it, equity does not act in analogy to the statute. In respect to 
laches, there is no such thing as a disability. 

If disabilities do obtain in /aches, in case of /aches, as in case of 
the Statute of Limitations, disability is no excuse, unless it existed 
when the cause of action accrued; z.¢., if time has once begun to 
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run, a disability, subsequently accruing, does not prevent its con- 
tinuing to run. 

Raymond is only one of three representative plaintiffs. If she 
is not guilty of /aches and the other two are, are two-thirds of the 
class represented by them barred and one-third not? 


THIRD DIVISION. 
TITLE BY FORECLOSURE IN PAIS. 
FIRST POINT. 


The mortgage is a- valid mortgage for at least a portion of the 
bonds secured by it, and of that mortgage a good foreclosure has 
been made 27 pats. 


I. 


The mortgage is a valid mortgage. 


A . 


The mortgage is not void because the stockholders’ meeting was 
held in New York. 

1. The Boston, Hartford & Erie Railroad Company was a New 
York corporation. See supra, pp. 25-26. 

2. The “ proceedings ” whereby the mortgage was made, as well 
as the mortgage, were ratified by the legislatures of the States by 
which the corporation was chartered. 

The fact that the meeting was held in New York is recited on 
the face of the mortgage, was therefore known to the legislatures - 
and ratified as part of the proceedings. The ratification was made 
before the bonds were issued or the mortgage deed recorded, and 
therefore is as effectual as an original authority, and will be pre- 
sumed to have been obtained upon the application of the corpora- 
tion. See supra, pp. 26-209. © 

3. The corporation are estopped to say that the Boston, Hart- 
ford & Erie Railroad Company is not a New York corporation, and 
the meeting in New York a valid meeting. 

The corporation has remained silent for fourteen years, while 
$20,000,000 of bonds purporting to be secured by this mortgage as 
a valid mortgage have been dealt in on the market, while a new 
corporation has been organized by the bondholders, and the stock 
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and mortgage bonds of that corporation have been put upon the 
market; during all this time, the corporation never questioned the 
validity of the original mortgage. See supra, pp. 29-31. 
. A meeting of stockholders can rightfully be held outside of 
= 4 J 
the States chartering the corporation. See supra, pp. 31-32. 


B. 
The mortgage is not void for fraud. 


The mortgage is unquestionably a good mortgage for the 
$7,404,650 of. bonds used in retiring underlying liens and for the 
$275,000 used in completing the railroad and for the $5,000,000 
sold to the Erie Railway, and for the $2,530,000 issued to the State 
of Massachusetts and used for completing the road. See supra, pp. 


> 


34-30. 
II. 


Of this mortgage, a valid foreclosure has been made 4 pais. 


A. 


The entry for foreclosure was made “in accordance with the 
terms of said indenture of mortgage,... pursuant to... all and 


every other power and authority them thereto enabling " (f. 52). 

It is admitted that by the terms of said mortgage the foreclosure 
became perfect (f. 33), and it is not pretended that ‘the default 
alleged in the Ellis suit does not still continue. 


That the foreclosure became legally complete by the continuance 
of the default for eighteen months after entry is clear. 

By confirming the mortgage which contained a provision to that 
effect (7%. 48, clause 9), the legislatures of the four States enacted, 
as a part of the statutory law of their respective States, that the 
time for the redemption of this mortgage should be limited to 
eighteen months after entry and certificate filed, and that a fore- 
closure of the right of redemption could be: effected by entry and 
filing of the certificate and a continuance of the default for eighteen 


months. 
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> : B. | 
, Objections to the foreclosure. : 
(1) It is objected that the persons who entered and filed the 1 
certificates were not the trustees under the mortgage. | 
(a) That the persons who entered were the trustees by valid | 
appointment, see: : 
= Ellis v. Boston, Hartford & Erie R.R. Co., 107 Mass. 1, and cases 
~ | there cited, t 


(6) The legality of their appointment has been ratified by the 
; legislatures of the four States, by the Acts which confirmed the : 
organization of the New York & New England Railroad Company, i 
and declared that upon those trustees conveying the property to the 
corporation all the rights, powers, and franchises of the Boston, 
Hartford & Erie Railroad Company should vest in the New York & 
New England Railroad Company. 


Mass. St. 1873, ¢. 289. Brief, p. 69. 
Conn. St. 1873, May 29. Brief, p. 73. 
R.. & St. 1873, May Session. Srief, p. 78. 
N. ¥. St: 28973. c sta. Bree, d. $x. 

ide © SQ J). 
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(2) It is objected that the bonds have never become due, and 
therefore the foreclosure is void (7. 36). 

Default in the payment of the interest was, by the terms of the 
mortgage, a breach of the condition thereof, for which it might be 
foreclosed, as it was foreclosed ( . 47, clause 7). 

That there was a default in the interest when the entry was 
made is admitted (a default in interest ts alleged in the Elis bt, 


and not dented). 


A foreclosure for default in interest is a good foreclosure, though 
the principal is not due. 


i 


Objections to the organization of the New York & New Eng. 
land Railroad Company. 

1. If the organization of the New York & New England Rail- 
road Company were void, these plaintiffs can make no claim founded 
on that fact. 

The effect of such invalidity would be that the title to the prop- 
erty they seek to obtain would be in the trustees for all the bond- 
holders, instead of being in the new corporation, for those bond- 
holders who had converted their bonds into stock. 
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2. On the facts alleged, the organization is valid. 
(2) It is claimed that the provision in the mortgage (/. 49, clause 
10), where the bondholders are authorized to organize as a corpora- 
tion, is void (/. 29). 
The legislatures could, and did, grant a charter to the bond- 
holders as effectually by. confirming the mortgage containing this 
provision, as they would have done by a separate enactment. - 


Howe v. Freeman, 14 Gray, 566. 


Independently of these statutes, the provision was valid and 
effectual as an agreement that the bondholders, after the foreclosure, 


should organize themselves into a corporation, and that the trustees 
should then convey the property to the corporation. The agree- 


ment would be perfectly valid, even if it were necessary to obtain 


legislative authority to carry it into effect. 
(6) The bill alleges that the notice of the bondholders’ meeting 
“was not advertised for a sufficient time to allow the bondholders, 


and especially those in London in England,.to attend,” etc. (p. 35). 
The mortgage (/. 40) provides what advertisement of the notice 


there should be; namely, three times a week for three successive 


weeks. If that.notice was not sufficient for some bondholders, it 


was a defect in their security, but does not affect the sufficiency of 


the notice. 
It is not alleged that there were any bondholders in’ London. 


(c) The bill alleges as another objection to the organization of 
the New York and New England corporation that the Common- 
wealth of Massachusetts took part in the meeting as holder of the 
$4,000,000 of bonds (7. 32). 


4.7 


that $2,500,000 only, of the $4,000,000 of bonds 


It is alleged 
} 


2 


held by the Commonwealth should have been reserved for the 


rr 


holders of underlying liens. The Commonwealth, as holder of the 


$1,500,000, confessedly had the right to take part in the organization. 


As to the $2,500,000, the effect of the Commonwealth taking 


them with notice is that it could have been charged by the holders 


of the underlying bonds as a constructive trustee of them for their 


benefit. Until that was done, the Commonwealth was the owner 


these bonds were void, it is no objection, unless the votes 
cast upon them changed the majority. Vox constat but that all the 


votes cast were one way. 


First Parish v. Stearns, 21 Pick. 148, at 154. 


P (2) It is also alleged as an objection to this meeting that some 
of the bonds stolen by Eldridge, some sold to the Erie Railway, 
and some of the bonds which had come into the hands of the 
trustees by redemption, and some boug 
represented there (/. 35). 

The bonds bought by the trustees and those sold to the Erie 


ht by the trustees, were 


a Railway ‘were confessedly valid. : 

It is not pretended that Eldridge was, at this time, the holder of 
the bonds stolen by him; the plaintiff, in framing his allegation in 
this respect, has carefully avoided making that statement. ; 

If the bonds which came into their hands by redemption could 
not have been properly voted on, it is not material, since it is not 
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alleged that they changed the majority; see supra (c). 


3. The organization of the New York & New England Railroad 


Company has been confirmed by statute in all four States. 


Mass. St. 1873, ¢. 289. Brief, p. 69. 
Conn. St. 1873, May 29. S7rie/, p. 73. 

R. I. St. 1873, May Session. Srie/, p. 78. 
N. ¥. ot. 1573, 6 350. Drie, p. Sx. 


- SECOND POINT. 


If the foreclosure is invalid, the right to complain of it has been 


2) 


lost by laches. 


I. 


= ; Riese a my = Pe ee ee " ) w 3 * ode | 1 re? é . 2 : 
For a discussion of the doctrine of /aches, and the proposition 


} a ; e “ioe ia 2 4 = ee Se ‘oe ~ hon og 
that the /aches in question is the /aches of the body of stockholders 


and not of Maria T. Raymond, see supra pp. 43-47. 


IT. 
That the right to avoid the foreclosure is lost within the cases 
cited supra p. 44 1s clear. 


This bill was fled seven years and three months after the fore-. 


closure became perfect and eight years and nine months after the 


entry to foreclose was made and possession taken. 


“ i | | sid aK | ~riY = - | aia a, rT a 
Meanwhile, not only have the stock and bonds of this corpora- 
7 


tion been dealt in on the market, but a new corporation has 


; ° } 7 ? P —. ~~. i. ~, ¢ 
formed, and its stock and bonds have also been put on the market. 


FOURTH DIVISION. 


RELEASE OF THE EQUITY OF REDEMPTION FROM THE 
ASSIGNEES IN BANKRUPTCY. 
title goes to the whole bill. 
mortgage is a valid mortgage, even if a portion of the 
under it are invalid. 
sht of redeeming the mortgage passed to the assignees in 
ind was by them released to the New York & New 
lroad Com lpany. 
12d been pointed out by demurrer (ff. 59-63), an 
ret rid of it by an amendment to the bill, 
oankruptcy proceedings which were alleged 
| re been duly brought and prosecuted to an 
cation, electi of assignees and assignment, were void for 


“17 
i 
A 


But, ik. the bill was sworn to, the plaintiff did not dare 


swear to the amendment. 


FIRST POINT. 


WRONG FORUM. 


The plaintiffs are parties to the bankruptcy proceedings, and 
by them equally with the corporation. 
Sanger Vv. Upton, 91 U.S. 56. 
See supra, Second Division, First Point, IT., A. 18-19. 


[T. 


If the plaintiffs wish to attack the proceedings for fraud, their 
remedy is to. bring a supervisory petition to the Circuit Court-under 
Sts., § 4986, and have the adjudication and assignment 
ated. 
So long as they have that remedy, they cannot maintain a bill 
to deprive these defendants of the property held under the decree, 
and so attack the bankruptcy decrees collaterally 


See supra, Second Division, Second Point, I., Ap. 20- 


Saeko: sab 
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i SECOND POINT. 
No fraud is alleged which will render the bankruptcy proceed- 
ings void. | 
It is admitted that the corporation was insolvent, and had com- 
mitted acts of bankruptcy (zt is so alleged in Adams’ Petition, pp. 
87-91 and 104, and not denied in this bill). It must be assumed 
(because there is no allegation to the contrary) that the election of 
the assignees was by the votes of honest creditors (that there 
were honest creditors is clear ; the Company had been insolvent for 
six months). It is admitted that the assignees were honest; (no 
suggestion is made that they were parties to any fraud or con- 
; 


spiracy). It is admitted that the debt on which the involuntary 


petition was founded was a valid debt 


The supposed fraud is alleged to consist in this: — 
That Lane, not Adams, was the owner of the coupons which 


constituted the petitioning creditor's debt, and that he caused the 


petition to be brought in the interest of the Erie Railway as part of 
the same scheme, as that of which the Ellis suit was a part; and 
that Lane, being instructed by the Directors to oppose the petition, 
employed counsel to consent to an adjudication under it. 


So far as the alleged fraud in bringing the petition is concerned, 


it lies in Lane's ulterior motive alone. 
If Lane was the owner of the coupons, he had a right 
Adams the holder, that he might bring the petition for Lane’s 
benefit. 
Law v. Parnell, 7 C. B. (N. S.) 282. 
Ancona v. Marks, 7 H. & N. 686. 
Wheeler v._ Johnson, 97 Mass. 39. 


to make 


Although 


in fact,” the subsequent part of the same sentence shows that this 


the averment is made that “ Adams was not a creditor 


is a conclusion of law and what the fact was; p. 74. 


IT. 
So also is the allegation that “said bankruptcy proceeding was a 


voluntary proceeding on the part of said corporation as represented 
by the attorney of said Lane, which said proceeding was wholly 
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without law and without authority,” is a conclusion of law (Alabama 
v. Burr, 115 U.S. 413, 426). The facts alleged show that it was 
brought by Lane personally and resisted in good faith by the 
Directors of the Company. 

ITT. 


Lane’s motive in bringing the petition ig to-day entirely imma- 


| A. 
motive has been frustrated. , 
The Erie Railway never got control of the Boston, Hartford & 


Exie Railroad as a feeder or otherwise. 


B, 


But the decisive answer is, that bankruptcy proceedings are not 
causes inter partes, but proceedings z# rem, in which all creditors 
are interested. : 

If the motive of Lane had been made to appear in defence of 
the petition, the honest creditors could have intervened and prose- 
cuted the involuntary petition; and, if they had done so, the objec- 
tion, that it was begun with an ulterior motive, would have been 
eliminated. lon constat that other creditors did not so intervene, 
the record of the bankruptcy proceedings annexed to the bill is only 
made up of such parts as the plaintiff chose to select. 

It is preposterous to contend that, because a petition in involun- 
tary bankruptcy was begun with an ulterior motive, the adjudication 
gnment founded thereon will be set aside, when it is ad- 


mitted that the motive was never carried into effect, the debt on 


. , 
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which the petition was founded was a good debt, the debtor was a 

debtor within the Bankruptcy Act (Sweatt v. Boston, Hartford & 

Erie R.R. Co., 3 Cliff. 339), was in fact insolvent and had committed 

acts of bankruptcy, the assignees were elected by honest creditors 
‘e honest assignees. 

(1) That an involuntary petition in bankruptcy is a suit in behalf 
of all creditors has been repeatedly held : — 

‘“ At first view, it is natural and agreeable to our ordinary ideas 
upon the subject to assume that a petition by an alleged creditor 
against his debtor to compel submission of his estate to the bank- 
rupt court, is a contest between two parties, with which a third 
person may not meddle. But this is by no means a complete view 
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of the scope and effect of the proceeding. - is not a mere suit 
inter partes: it rather partakes of the nature of a proceeding z7 rem, 
in which every actual creditor has a direct interest.” Woodruff, J., 
in /z re Boston, Hartford & Erie R.R. Co., 6 N. B. R. 209, 213, 214; 
see also: | 

In re Lacey Downs & Co., 10 N. B. R. 477. 

ln re Sheehan, 8 N. B. R. : 


(2) This court will not hold the proceedings void when attacked 
collaterally, if the Circuit Court would have to affirm them when 
attacked directly. 

If a supervisory petition were now brought directly to vacate 
the adjudication, the whole cause would be open in the supervisory 
court as a court of equity; (Rev: Sts., § 4986); Oldham v. Stone- 
house, 3 M. & C. 317; Consegua v. Fanning, 3 Johns Ch. (N. Y.) 
587, 594-595 ; and the court would have to affirm the adjudication, 
because no defence is shown to it. 

It would appear that no injury had resulted from the objection- 
able motive, and the adjudication would not be set aside. 

Allis v. Insurance Co., 97 U.S. 144. 
Mining Co. v. Taylor, 100 U.S. 37. 
Cannon v. Pratt, 99 U.S. 619. 

Philpot v. Gunninger, 14 Wall. 570. 


legations of the bill that the petition was 


y 
P- 


It appears from the al 
honestly defended. 
Judge B. R. Curtis was in fact empioyed by Lane to defend, and 


did defend, the petition.. He chose, as the only ground of defence, 


the want of jurisdiction over a railroad corporation, and filed a 
motion to dismiss on that ground. On that motion, the Bankruptcy 
Court decided against him; and he took an appeal to the Circuit 
Court by a petition to its supervisory power. That petition was 
withdrawn by him on the 28th of February; and a similar petition 
was brought by one Sweatt, a creditor and stockholder of the Com- 
pany, on March 18 (ff. 95-99). No suggestion is made against the 
honesty of Judge Curtis or Mr. Sweatt in the conduct of this 
defence. If the ground on which they elected to rest the defence 
was not the right one, it was through mistake, not fraud. 
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There was no mistake, there was no other ground on which the 
petition could have been defended. 

1. The fact that Adams was furnished with the coupons by Lane 
has already been dealt with. 

If; Sweatt had known of this and of the ulterior motive of Lane, 
and decided that it was useless to take the point, as it could be 
cured by the intervention of other creditors, is the failure to take 
the point ground for vacating the assignment? 


2. It is settled that a secured debt will support an involuntary 
petition in the First Circuit. 


In re Alexander, 1 Lowell, 470. 


That the debt could not be proved except upon contingencies 
that could not then happen, and did never happen, is a conclusion of 
law, and the facts alleged in the bill are not sufficient to support 


them. 


Alabama v. Burr, 115 U.S., at p. 426. 


3. It is mot necessary that the debt on which the involuntary 
petition is brought should be paper issued by a banker, broker, etc. 

If an act of bankruptcy is committed, any creditor who hada 
debt for $250 could at that time bring a petition for involuntary 
bankruptcy. | 


Rev. Sts., §§ 5021, 5023.. 


The non-payment of Adams’ debt was not relied on as an act 
of bankruptcy. The acts of bankruptcy relied on were suffering 


the corporate property to be attached, with intent to give a prefer- 
ence, and other acts (pf. 87-91 and 104). 


4. It is also alleged that the adjudication was made on an unau- 


thorized consent. 
That can be no ground for vacating the adjudication, when the o 


debtor has now no defence to interpose. 


THIRD POINT. 


If it is contended that, though the assignment in bankruptcy is 
valid, this corporation cannot set up the title derived from the 
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assignees under it, because the proceedin gs were fraudulently inst1- 
tuted to procure that title, and, though the fraud was not wholly 
carried out, it did result in procuring the title, the answer is clear. 

The right to bring this bill, if the assignment is valid, passed to 
the assignees, and now belongs to them as the representatives of 
the general creditors. 

If the mortgage is void, or there is value in 
redeeming it, which is not foreclosed, the equity of redemption, or 
the property freed of the burden of the mortgage, belongs to the 
creditors, not to the corporation. 

United States v. Union Pacific R.R., 98 U.S. 569. 


FOURTH POINT. 


The adjudication in bankruptcy is voidable, not void; and it is 


now too late to avoid it. 


I. 

If the adjudication in. bankruptcy was procured by fraud, it is 
voidable, and not void. And, after the rights of third parties have 
intervened, it is too late to avoid it. 

“The judgments of a court of competent jurisdiction, although 
obtained by fraud, have never been considered as absolutely void ; 
and, therefore, all acts performed under them are valid, so far as 
respects third persons. A sheriff who levies an execution under a 
judgment fraudulently obtained is not a trespasser, nor can the 
person who purchases at a sale under such an execution, be com- 
pelled to relinquish the property he has purchased. All acts per- 
formed under such a judgment are valid acts; all the legal conse- 
quences which follow a judgment are, with respect to third persons, 
precisely the same, in one obtained io fraud, as if it had been 
obtained fairly.’’ (By Marshall, C. J., in Szamms v. Slacum, 3 Cranch, 
at pp. 306, 307.) See also: 

STorY, J., in Whiting v. Bank of U.S. 


IT. 
In the case at bar, before any attempt was made to avoid the 
title of the assignees in bankruptcy, the assignees had conveyed 
their title to the Berdell bondholders; and it is not pretended that 


they were parties to the fraud. 
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More than that, these bonds were sold on the’ market, the prop- = 
erty was conveyed to a new corporation, and its stock was sold on 
the market for more than five years before the attempt was made to 
avoid the bankruptcy title. 
FIFTH POINT. 


1 


If there ever was a right to avoid the title derived from. the 


assignees in bankruptcy, that right has been lost by daches. 


For a discussion of the doctrine of /aches, and the proposition 


© 
| 


that the /aches in question is the /aches of the corporation and the 


- 


body of the stockholders, and not of Maria T. Raymond, see supra, 


IT. 


1e assignment in bankruptcy is lost 


7 
; 
i 


That the right to avoid t 


eS Re. See - ao ave ; i ar 
witnin the cases cited supra, Pp. 44, 1S clear. 


This bill was filed nine years and nine’ months after the petition 


in bankruptcy was filed, nine years and four months after the adju- 


a 


dication was made, and over seven years after the release of the 
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equity by the assignees. (Ze date of the release ts not stated. ltis 
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Stated to have been “after the time when, by sata terms of said mort- 


gage, the foreclosure had become perfect. That was on March 18, 
1573.) : 
Meanwhile, not on 


1ave the stock and bonds of this corpora- 


LA 
| 


tion been dealt in on the market, but the rights of the general 


creditors have become barred by the statute; and their debts are 


gone, except for the purposes of proof in bankruptcy. 


ITT. 


\n attempt has been made to avoid the objection of /aches by 
a general allegation “that all notice or knowledge of said proceed- 
ings was wholly concealed from him [Graham] and from said stock- : 


- 


holders of said corporation and said Board of Directors, except that 


they were told by their said president that there had been a legal 


. | 
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adjudication against them in bankruptcy in the proper court of the 
United States, to which they were bound and obliged to submit, 
and to which they did submit; and that knowledge of the facts 
herein set forth has —— come to your orator, or to any other of the 
stockholders of said Company, as your orator is informed and 


believes, and therefore avers, unti > time that an examination in 
his behalf of what proceedings 1 been had was made as part of 
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the prosecution of this suit” (fp. 75, 76). 


“Tt is true that there is a general allegation that the ‘ fraudule 
acts were unknown to the complainants until within five y 
while the statement of his case shows clearly that he 
known, or could have known, if he had chosen to inquire 
time in the last thirty years of his life, every fact alleged in his bill. 
Grier, J., in Badger v. Badger, 2 Wall. 87, 
So, in this case, the fact that Judge 
and Mr. Abbott consented to an act of bankruptcy REE Ski: 
by the fact that the Directors voted to oppose the bankruptcy pro- 
ceedings, were on records and books open to.Graham’s inspection. 
And it appears that these facts were in fact known to one stock- 


holder, Sanath at the time. 


FIFTH DIVISION. 
OTHER DEFECTS IN THE BILL. 


So far as the bill seeks CO set aside the foreclosure the bill can- 
y 
not be maintained, because it is not a bill to redeem. 


So far as the bill seeks to set aside the mortgage as wholly void, 
it cannot be maintained, because the plaintiffs are a minority, and 


the majority of the stockholders can now ratify mortgage. 


These two points together cover the 


As a bill to enforce the trusts of the mortgage, for the appoint- 
ment of new trustees under the mortgage, and a conveyance of 
the mortgage title to them, the bill cannot be maintained. 

“For I take it to be settled, that the owner of the equity of 
redemption cannot make a mortgagee a party to any suit in this 
court, without offering to redeem him.” _d. Langdale, M.R., in 
Dalton v. Hayter, 7 Beav. 313, 319. 

“The mortgagor has in equity a right to redeem the estate on 
paying to the mortgagee the principal and interest due to him; 
and for that purpose, but for that purpose only, to draw the mort- 
gagee into litigation. For all other purposes, he has parted with 
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his whole estate to the mortgagee; and he has no right to call in 
question the mode in which he may be dealing with that of which, 
except as to the liability to be redeemed, he is, as between himself 
and the mortgagor, the absolute owner.” Ld. Cranworth, Ch., in 
Jefferys v. Dickson, L. R. 1 Ch. 183, 188, 189. 
This is unquestionably law in England. 
Inman v. Wearing, 3 De G. & 5m. 729. 
Tasker v. Small, 3 M. & Cr. 63, 69. 
Ld. Selborne, Ch., Jervis v. Berridge, L. R. 8 Ch. 351, 358. 
To same effect, see: 
Beekman v. Frost, 18 Johns. 544. 
Goldsmith v. Osborne, 1 Edw. Ch. 560. 
Hoopes v. Bailey, 28 Miss. 328. 
Perry v. Carr, 41 N. H. 371. 
Kemp v. Mitchell, 36 Ind. 249. 
Coombs v. Carr, 55 Ind. 303. | 
Turner v. Williams, 63 Ga. 726. | 


That the objection is open on demurrer, see: 


Tasker v. Small, ubi supra. 
Inman v. Wearing, ubi supra. 
1 Fisher’s Law of Mortgage (4th ed.), . 824. 


A. It is clear that the allegations of fraud, putting them at their 


highest, only go to a portion of the bonds. The mortgage, therefore, 


as a whole, cannot be set aside except on the ground that the stock- 


holders met in New York. 
B. The stockholders can hold a legal meeting to-day and confirm 


this mortgage. | 
After the Acts ratifying it, it cannot be pretended that there is 


any objection on the ground that there is no legal authority for the 


mortgage. 
C. If the stockholders can conform the mortgage, this bill, being 
by a minority of stockholders, cannot be maintained to set it aside. 


flawes v. Oakland, 104 U.S. 450, 461, 462. 
Samuel v. Holladay, Woolw. 417, 420. 
Wigram, V.C., in Foss v. Harbotile, 2 Hare, 461, 494. 
Mellish, L.J., in McDougall v. Gardiner, 1 Ch. D. 13, 25, 26. 
See supra, First, HU, 
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SIXTH DIVISION, 


ALLEGATIONS WHICH CANNOT BY ANY POSSIBILITY BE TRUE OR ARE 
INCONSISTENT WITH OTHER FACTS IN THE RECORD. 


So far, the allegations of the bill have been treated as seriously 
made, the highest effect has been given to them, and they have 
been treated as fully admitted. 

But many cannot by any possibility be true, and those are not 
admitted on demurrer; and many more are inconsistent with other 
parts of the record. 

How far these considerations are open on Gemurrer has been 
well stated by V. C. Wigram, in oss v. Harb: 2 Hare, 461, 503, 

s04:.—— | 

‘“T must further observe that, although the bill does-with great 
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caution attempt to meet every case which it was supposed might 
have been fatal to it on demurrer, yet it is by allegations of the most 
general kind, and many of which cannot by any possibility be true. 
It alleges the recent discovery of the acts complained of, but it 
sives no allegation whatsoever for the purpose of telling when or 
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how such discovery was made or what led to it. Iam bound to 
give the plaintiff,.on a general demurrer, the benefit of the allega- 
tion that the matters complained of have been recently discovered, 
— whatever the term ‘rece aes siidasumel’ may mean,— but, when I 
look into the schedule to the act, I find that many of those matters 
must have been known ata very early period in the history of the 
company. I find, also, provisions of the act requiring that books 
shall be kept in which all transactions shall be fully and fairly 
stated; and I do not find in the bill anything like a precise allega- 
tion that the production of ai books would not have given the 
information, or that there have not been means of seeing those 
books at least some time since 1835, or since the transactions in 
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question took place, so that, in point of fact, many of the transac- 
tions might and may have been sooner known. These are observa- 
tions upon which I do not found my judgment, but which I use as 
explaining why it is I have felt bound in favor of the defendants to 


construe the bill with strictness.’ 
[. 


Allegations as to the Ellis suit inconsistent or not possibly true. 


The bill alleges “that, notwithstanding the joining of other 
persons with the said George Eilis as parties plaintiff, the said 
action was, in fact, conducted by the said Ellis acting for Frederick 
A. Lane,...and in accordance with his views and purposes; and 
that said parties plaintiff to the said suit permitted themselves to 
be controlled and directed in the management thereof by the said 
Ellis, acting in the manner aforesaid” (/. 18). 

The only. ground, on which Ayer and the Commonwealth of 
Massachusetts could have been admitted as co-plaintiffs, must have 
been that it was necessary to prevent Ellis conducting the suit in 
fraud of the bondholders. Had the plaintiffs in this bill included, 
in the so-called record of the Ellis suit, the petition of Ayer and 
the Commonwealth for leave to intervene as co-plaintiffs, it would 
have appeared that that was the ground on which they were 
admitted. - And, from the report of this case in 107 Mass. 1, 10, it 
appears that these plaintiffs were not admitted as matter of form, 
but after notice and hearing. 

That, after the intervention of these plaintiffs, the suit was, in 
fact, conducted for the benefit of the bondholders, is incontestably 
shown by the fact that to-day the bondholders are in possession of 
the property. 


2. Again the bill alleges that, “by collusion and preconcerted 
arrangement between the pretended parties to the said action, 
the said cause was pretended to be submitted... upon the said 
bill, answer, and a certa in agreed statement of facts; that,... in 
certain and important and control lling particulars, the said agreed 
statement of facts was not true, and stated certain matters as true 
that did not, in fact, exist, etc.;...and that, thereupon, the. said 
court, ... without argument on the part of any of the parties thereto, 
and being imposed upon in the manner slamenaid ... made a de- 
cretal order by which the said respondents, Kimball, Talbot, and 
Plumer, were declared to be”’ trustees (//. 19, 20). 

(2) Reference to the published reports of the case shows that 
the case was reserved for the consideration of the full bench, and 
decided by them in a careful opinion, after argument by able counsel 
representing all the several parties to the suit (z¢ zs to be noted that, 
though J. G. Abbott only is stated in the report of the case to have 
been counsel for the trustees, he signed the Agreement of Facts as 
counsel for the Company). 


Ellis v. Boston, Hartford & Erie Railroad Co.,.107 Mass. 1, 10-14. 


eer 
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(0) The Agreement of Facts not only states the facts to be sub- 
stantially as they are stated in the bill, but there is no fact in it 
contradicted by this bill; and, in the agreement, the complainants 
expressly made the same claim that is made here,—namely, that 
Talbot, Kimball and Plumer were not legally the trustees, and on the 
same ground as that on which it is here made (see clause 12, ~. 167). 

(c) The absurdity of this fraud on the court being hidden from 
the parties in the Ellis suit, and discovered ten years after that 
sharply contested case was begun, by a stockholder who never left 
his native town of Inniskillen, Ireland, is shown by the fact that 
he cannot state when he discovered it, how he discovered it, or 
what it was when discovered. 

And this is as true of the whole case set forth in the bill here. 
in question, as of this particular fraud in the Ellis suit. 


3. The bill alleges that Hart, Clark and Lane, through misman- 
agement of the road, fraudulently permitted a default in the pay- 
ment of the interest due on the Berdell mortgage. 

It has been pointed out already that the default, for which the 
mortgage wa§ foreclosed, had taken place and the decree been made 
by the court before Hart and Clark took possession, and that Lane 
became president after possession of its property had finally passed 
from the Company. 

But it is impossible that at any time after the Ellis suit was 
begun (and no fraud before that time is suggested) a default would 
have been fraudulently permitted. On Aug. 2, 1870, one month 
after the Ellis bill was filed, the property passed into the possession 
of the Supreme Judicial Court of Massachusetts, and remained there 
until June, 1875, when, by the order of that court, it was trans- 
ferred to the New York & New England Railroad Company. 
During the first of these five years, it was managed by receivers 
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who made monthly reports-to the court (f. 157). During the other 
four, it was managed by the trustees, who made semi-annual reports 
to the court (/. 163), from accounts open to the inspection of the 
Company and the bondholders (7. 162). 

The whole management was open, the accounts were first 
monthly and afterward every six months spread upon the public 
records of the court. | 
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4. Another preposterous allegation is that the State of Massa- 
chusetts having, through investigation by committees of its legis- 
lature and its governor and council, ascertained the fact that all 
the bonds then remaining were, by the terms of the mortgage, 
reserved for retiring underlying liens, lent to the Company State 
scrip in exchange for Berdell bonds, and by the terms of the loan 
required the proceeds of the scrip to be devoted to other purposes 
than retiring the edeiinns liens (fp. 31 and 32). 

A reference to the statute referred to on lines 7 and 8 of page 
31 (Sz. 1867, c. 284) shows that the legislature provided as condi- 
tions precedent to the issue of any State scrip: (1) That the Gov- 
ernor and council and the Attorney-General should be satisfied that 
the Berdell mortgage had “been duly executed and recorded”’ 
($ 2); (2) that, in addition to the provision made by the Berdell 
mortgage for all underlying liens, those on a portion of the road 
should be extinguished, or all but $1,000,000 of them should be 
extinguished and a bond should be given to protect the State 
against ae liens (3:2) (this being necessary to meet the contingency 
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of the Berdell bonds not being worth par, as the underlying bonds 

ilies were) ; (3) that the amount of State scrip “issued should 
always be half that previously expended by the Company in com- 
yleting the road (§ 2), and should be issued against Berdell bonds 
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thirty-three per cent. more in amount than the amount of the scrip 
»), and, finally (4), that a special commission should be appointed 


Lyre 
ww 


for the purpose (§ 6). 
That the State, which had been so careful to guard itself against 
loss, should have knowingly taken bonds reserved for and belonging 


to others, cannot by any possibility be true. 


[T. 

[mpossible and inconsistent allegations as to bankruptcy pro- 
ceedings. | 

In the original bill, the plaintiff alleged that the Boston, Hart- 
ford & Erie Railroad Company had been duly adjudicated a bank- 
rupt, assignees duly elected, and an assignment of all its property 
duly made. Upon its being pointed out by demurrer that this was 
a bar to this bill (c/ause 5, p. 62), the plaintiff attempted to avoid the 
objection by an sates ca to the bill, not sworn to, though the 
bill was under oath, stating that all the bankruptcy proceédings 
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were void for fraud, and “that all notice or knowledge of said 
proceedings was wholly concealed from him and said stockholders 
of said corporation and said Board of Directors,” until it was ascer- 
tained in the preparation made for the present bil 
(1) The bankruptcy of the Boston, Hartford & Erie Railroad 

Company has been the subject of seven reported cases :— 

Adams v. Boston, Hartford & Erie Railroad Co., 1 Holmes, 30. 

Sweatt v. Boston, Hartford & Erie Railroad Co., 3 Cliff. 339. 

In re Boston, Hartford & Erie Railroad Co., 5 N. B. R. 230. 

ln re Boston, Hlartford & rie Railroad Co., 5 N. B. R. 232. 

In re Boston, Hartford & Erie Railroad Co., 5 N. B. R. 233. 

ln re Boston, Hartford & Erie Railroad Co., 6 N. B. R. 210. 

ln re Boston, Hartford & Erie Railroad Co., 6 N. B. R. 222. 


And the assignees have been parties in eight more reported 
Cascs.:-— 
Dilton v. Barnard, 21 Wall. 420. 
Clark v. Barnard, 108 U.S. 436. 
Dillon v. Barnard, 1 Holmes, 386. 
Bradley v. Farwell, 1 Holmes, 433. 
Bradley v. Healey, 1 Holmes, 451. 
Barnard v. Norwich & W. R.R., 4 Cliff. 351. 
Barnard v. Hart, 3 Fed. R. 55 
Bradley v. Adams Ex. Co., 3 Fed. R. 895. 


Reference to the first two cases shows that it is impossible that 
there should have been any fraud in the bankruptcy proceedings 
on the part of the petitioner. B. F. Butler, the plaintiff's senior 
counsel.in this case, was the senior counsel for Adams, the petitioner, 
in the first case, and for Adams and the assignees in bankruptcy 
in the second case (1 Holmes, 30; 3 Clifford, 339). : 

Reference to the case in the Circuit Court for the District of 
Connecticut shows that it cannot by any possibility be true that 
Lane was furthering the petition in Massachusetts in collusion with 
Adams. In the Connecticut proceedings in bankruptcy, Adams was 
allowed to intervene, on the ground that the Company itself, of 
which Lane was then the executive officer, was in collusion with 
Alden, the petitioning creditor in Connecticut, and had therefore 
omitted to set up in defence of the Connecticut petition, the fact 
that a prior petition was pending in Massachusetts (6 WV. B. &. 210, 
220). : 


66 


(2) It is impossible that these proceedings were wholly con- 
cealed from the stockholders and directors. 

The Directors “ were friendly to his [Lane’s| designs, who [and 
they] would and did co-operate with him” (jp. 18, /éve 16). 


It does not appear what stockholders are referred to. 

The allegation is, “ All notice and knowledge of said proceed- 
ings were wholly concealed from him and said stockholders.” 

‘From him Graham was not a stockholder at the time of the 
adjudication. It is merely alleged that “‘ for several ’’ years last past 
he has been a stockholder (f. 3). Two of the a Raymond 
and Carey, did not acquire their shares until 1872 (ff. 61, 62); and 
there is no allegation as to when Kelly or his intestate head his 
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share. 
It does not appear that the same is not true of all the other 
present stockholders. 
ITT. 
The plaintiff professes to annex a copy of the record of the 
Ellis suit and of the b — cy proceedings. 
(1) The allegation as to the Ellis record is “copies of all which 
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records, decrees, and sees et your orator annexes (/. 76). 
The allegation as to the bankruptcy is similar (7. 76). 
(2) The Ellis record contains in itself proof that it is incomplete. 


The order discharging the receivers recites a decree of June 12, 


am | 
1875 (f. 219); but no copy of that decree is to be found in the 
record, and it is evident that there are numberless other omissions: 


it 1s impossible that no act was done in the Ellis suit between 
December, 1872, when Eldridge filed his demurrer, and Sept. 9, 
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the receivers were discharged (see /udex to Ellis suzt, 


The case of Sweatt v. B., H. & E. R.R. Co., and those to which 
the assignees have been ae show that the record of the bank- 
ruptcy proceedings is incomplete. According to record annexed, 
no action has been taken since the adjudication was made and 
Sweatt brought his supervisory petition; that is to: say, Sweatt’s 
petition has never been de eee no assignees have been elected, no 
assignment made, and no debts collected or dividends paid by the 
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WILLIAM CALEB LORING, 
Of counsel, 
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SIATE STATUTES CITED BY APPELLEES. 


MASSACHUSETTS STATUTES 


[1866.]-—-CHAPTER CXLII. 
An AcT concerning the Boston, Hartford and Erie Railroad Company. 
Be it enacted, etc., as follows : — 


SECTION I. The proceedings of the Boston, Hartford and Erie 
Railroad Company, whereby, by indenture dated March nineteenth, 
eighteen hundred and sixty-six, they conveyed their railroad and 
property in mortgage to Robert H. Berdell, Dudley S. Gregory and 
John C. Bancroft Davis, trustees of the bondholders in said mort- 
gage mentioned, to secure the holders of said bonds the payment 
of the same, are hereby ratified and confirmed. 

SECTION 2. Whenever, and as soon as any bonds authorized to 
be issued under said indenture shall be created, issued, negotiated 
and sold, the holders of the six per cent. bonds issued by the Boston 
and New York Central Railroad ¢ Company, secured by their mort- 
gage dated March seventh, in the year eighteen hundred and fifty- 
four, and the holders of the six per cent. bonds and mortgage notes, 
issued by the New York and Boston Railroad Company, and secured 
by their mortgage dated December thirtieth, in the year eighteen 
hundred and sixty-two, and each of them shall have the right 
within two years from the time when any of said bonds under said 
indenture shall be created, issued, negotiated and sold, to exchange 
their said bonds or mortgage notes for the bonds to be issued 
under said indenture, upon the following terms, to wit: ... And 
the holders of the seven per cent. bonds issued by the Boston, Hart- 
ford and Erie Railroad Company, and secured by their mortgage 
dated February second in the year eighteen hundred and sixty-four, 
and each of hed shall have the right within the same time to 
exchange their said bonds for the bonds to be issued under said 
indenture upon the. following terms, to wit: upon the surrender 
to the said Boston, Hartford and Erie Railroad Company of said 
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bonds of the Boston, Hartford and Erie Railroad Company, with all 
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the unpaid coupons, the said Boston, Hartford and Erie Railroad 
Company shall give in exchange seven per cent. Boston, Hartford. 
and Erie Railroad bonds, to be issued under said indenture for the 
amount so surrendered, with certificates as aforesaid for all sums 
smaller than one thousand dollars. 

SECTION 3. Said mortgage shall be recorded in the registry of 
deeds in the several counties of Massachusetts in which said rail- 


roads and property may be situate; and said record shall be deemed 


sufficient record of the personal estate as well as of the real estate 
mortgaged. 


SECTION 4. This act shall take eftect upon its passage. 


Approved April 12, 1866. 


? 
(1868.]|—- CHAPTER CXLYV. 
An ActT concerning the Boston, Hartford and Erie Railroad Company. 
Be ti enacted, ELC os as follows ° 


Section 1. The Boston, Hartford and Erie Railroad Company, 
heretofore created in the State of Connecticut, by the legislature 
thereof, and acting within this Commonwealth and recognized by 
acts heretofore passed by its legislature, is hereby declared to be 
a corporation by that name and vested with all the franchises, 
powers and privileges, and subject to all the restrictions, duties 
and liabilities set forth in the general laws which now are or here- 
after may be in force relating to such corporations; and the acts 
of said company in forming a union or connection with one or more 
railroad companies in the States of Rhode Island, Connecticut and 
New York, with a view of creating a continuous line of railroad 
from Boston to connect with the railroad of the Erie Railway 
Company in New York, and the deeds, leases, contracts and 
arrangements in respect to the same, so far as th ey affect the said 
continuous line in this Commonwealth and the union of this cor- 
poration with said companies, be and the same are, hereby ratified 
and confirmed as fully as if the same had originally been made or 
done under and by virtue of a special law of this Commonwealth. 
And the said Boston, Hartford and Erie Railroad Company is 
1ereby substituted in the place and vested with all the franchises, 
rights, property and powers, and is subject to all the duties and 
babglities of the Southern Midland Railroad Company, which was 
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created by an act of this Commonwealth passed the twenty-eighth 
day of March, in the year eighteen hundred and sixty-three. But 
nothing in this act shall affect, or in any way impair any outstand- 
ing liens, mortgages or other claims or incumbrances upon either 
or any of said railroad companies, or their franchises or property. 
SECTION 2. The capital stock of said Boston, Hartford and Erie 
Railroad Company shall not exceed the sum of twenty-five million 
dollars, without the consent of this Commonwealth. 
Approved April 29, 1868. 


[1873.]— CHAPTER CCLXXXIX. 
An Act concerning the New York and New England Railroad Company. 


Be tt enacted, etc., as follows : — 


SECTION I. The proceedings of the holders of the bonds secured 


by mortgage, dated March nineteen, eighteen hundred and sixty- 
six, from the Boston, Hartford, and Erie Railroad Company to 
Robert H. Berdell and others, whereby they have formed a corpora- 
tion under the name of the New York and New England Railroad 
Company, are ratified and confirmed; and said New York and New 
England Railroad Company is declared, made and confirmed a body 
corporate by that name, and vested with all the franchises, powers 
and privileges an| subject to all the restrictions, duties, and liabili- 
ties set forth in the general laws which now are or hereafter may be 
in force, relating to railroad corporations. 

SECTION 2. The capital stock of said company shall not exceed 
two hundred thousand shares of one hundred dollars each; and the 
same may be issued to the holders of said bonds upon the surren- 
der thereof to said corporation as provided in said mortgage, at the 
rate of ten shares for every bond of one thousand dollars so surren- 
dered. At all meetings of said corporation, each stockholder shall 
be entitled to one vote for each share of stock held by him. 

SECTION 3. Said corporation, upon paying and indemnifying the 
trustees under said mortgage for their services and liabilities as set 
forth in said mortgage, may take a conveyance by deed from the 
trustees under said mortgage of all the railroads, property, premises, 
estate, and franchises held by them under said mortgage, as is 
therein provided: and thereupon all the rights, powers, and fran- 
chises heretofore granted to or held by the Boston, Hartford and 
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Erie Railroad Company, shall enure to and vest in said New York 
and New England Railroad Company. 

SECTION 4. For the purpose of enabling said corporation to take 
up and discharge any and all liens and incumbrances existing upon 
said railroads and upon any portion thereof, and to perfect its title 
therein, to complete said railroads, to purchase and provide terminal 
facilities and to properly equip and maintain said roads, said New 
York and New England Railroad Company may mortgage its rail- 
roads, property and franchises in a sum not exceeding ten millions 
of dollars, the bonds secured by said mortgage to be payable at not 
exceeding fifty years from their date, and to bear interest not 

exceeding seven Pet centum per annum, and to be made payable in 
federal or sterling currency as said corporation may elect. 
SECTION 7. This act shall take effect upon its passage. 


Approved May 15, 1873. 


[1882.]—- CHAP. CCXL. 
AN ACT TO PROVIDE FOR THE SALE OR EXCHANGE OF THE SHARES OF THE 
COMMONWEALTH IN THE STOCK OF THE NEW YORK AND NEW ENGLAND 
RAILROAD COMPANY. 


Be it enacted, etc., as follows 


SECTION 3. ... The New York and New England Railroad 
Company may issue coupon or registered bonds for one thousand 
dollars each, in pieces of one thousand dollars or of such multiples 
thereof as the treasurer of the Commonwealth may request, payable 
twenty years from the date thereof, with interest semi-annually at 
the rate of six aa centum per annum, to an amount sufficient to 
pay for said shares, and shall secure the said bonds by a‘mortgage 
of its road, Seaschine. equipment; and other property which shall 
be approved by the governor and council, and made to three 
trustees, who shall be so approved and of whom two at least shall 
at all times be residents of the Commonwealth. Such mortgage 
shall be made expressly subject to the incumbrance of any legally 
authorized mortgage already existing. ...« 

Section 4. After the sale or assignment of said shares as herein- 
before provided, said corporation may from time to time, for the 
purpose of procuring equipment, increasing its terminal facilities, 
laying a second track and providing for its outstanding unsecured 


liabilities, issue like bonds, secured by such mortgage, to an amount 
which, together with those issued by ‘eiiahie of the preceding 
section, shall not exceed five million dollars. 

SECTION 6. This act shall take effect upon its passage. 


Approved May 19, 1882. 


PUBLIC STATUTES OF MASSACHUSETTS. 
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SEc. 68. All acts of incorporation shall be deemed public acts, 


and, as such, may be declared on and given in evidence. 


CONNECTICUT STATUTES. 
een 
[ 1863. | 
Incorporating the boston, Hartford and Erie Railroad Company. 


WHEREAS, by grants heretofore made to sundry railroad corporations, this State 

has declared her desire and policy to be that railroad communication shall be 
opened through the central portion of this state, extending to, and connecting 
with the Erie railroad at Fishkill on the west, and the harbor of Boston and 
the city of Providence on the east: and whereas there still remains some por- 
tions of said line to be constructed, which unbuilt portions the present 
grantees of power to build have been unable to finish: and whereas there is 
evood cause to believe that under one corporation said line can be completed, 
and so answer the end and purpose of the creation of several corporations: 


herefore, 

Resolved by this General Assembly, 

Sec. 1. That Joseph W. Clark, Albert G. Farwell, James A. 
Dupee, Samuel P. Benson, Gilbert W. Phillips, Edward Crane, 
Henry Sayles, S. Augustus Dix, Alfred Smith, George M. Bartholo- 
mew, Calvin Day, Edmund G. Howe, Charles Hart, Shubael 
Hutchens, Orry Taft, R. M. Clark, and Alonzo Milliken, with such 
other persons as ee shall associate with them for that purpose, 
and their successors, are hereby constituted a body politic and 
corporate by the name of the Boston, Hartford and Erie Railroad 
Company, and by that name to sue and be sued, to plead and be 
impleaded in any court in this State, to have and make a common 


72 


seal, and the same to break, alter or renew at pleasure, with the 
powers and privileges, and subject to the duties, restrictions and 
liabilities of the statute laws of this State, passed May session, 
1849, entitled An act relating to railroads, and of the several acts 
passed or that may be passed in addition to or in alteration of 
said act. 

Sec. 2. The capital stock of said company shall be ten millions 
of dollars, to be divided into shares of one hundred dollars each, 
with the privilege of increasing said capital stock to fifteen millions, 
and such company may issue and dispose of the same from time to 
time, to such an amount within said limits as may be necessary to 
purchase the franchises, railways, or railway property they are 
authorized to purchase by this act, and also to purchase any bonds 
or other indebtedness of the corporation whose franchise, railway 
or property they shall obtain under the provisions of this act, and 
to finish such portions of said lines as are yet unbuilt, and to com- 
plete their entire line of railway. a a 

Sec. 3.... And after the books are closed and the stock appor- 
tioned and assigned as aforesaid, the persons named in the first 
section hereof, or a majority of them, shall call the first meet- 
ing of the stockholders of said company in such way and at such 
time and place as they may appoint, for the choice of directors 
of said company, who shall hold office for one year, and until others 
are elected in their place, and, in all meetings of the stockholders 
of said company each share. shall entitle the holder thereof to one 
vote, which vote may be given by said stockholder in person or by 
lawful proxy; and in case it shall so happen that an election of 
directors shall not be made on any day appointed by the by-laws of 
said company, such company shall not for that cause be deemed 
dissolved, but such election may be held on any day which shall be 
appointed by the directors, and lawful notice of the time and place 
given. 

Sec. 10. This act may be altered, amended or repealed at the 
pleasure of the general assembly. 


Approved June 25, 1863. 


[ 1866. ] 
An Act concerning the Bostoa, Hartford and Erie Railroad Company. 


Resolved by this Assembly, Sec. 1. That the proceedings of the 
Boston, Hartford and Erie Railroad Company, whereby by indent- 
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ure dated March nineteenth, eighteen hundred and sixty-six, they 
conveyed their railroad and property in mortgage to Robert H 
Berdell, Dudley S. Gregory, and John C. Bancroft Davis, trustees 
of the bondholders in said mortgage mentioned, to secure the 
holders of said bonds the payment of the same, are hereby ratified 
and confirmed; and said company is authorized to create, issue and 
dispose of the mortgage bonds to be secured thereby, in form and 
manner as in said mortgage is provided. 

Sec. 2. Whenever and as soon as any bonds authorized to 
be issued under said indenture shall be created, issued, negotiated 
and sold, the holders of the six per cent. bonds issued by the 
Boston and New York Central Railroad Company, secured by their 
mortgage dated March seventh, anges n bands 


y 
-d and fifty-four, and 
the holders of the six per cent. bonds and aac notes issued 
by the New York and Boston Railroad Company, and secured by 
their mortgage dated December thirtieth, eighteen hundred and 
sixty-two, and each of them, shall have the right within two years 
from the time when any of said bonds under said indenture shall 
be created, issued, negotiated and sold, to exchange their said bonds 


or mortgage notes for the bonds to be issued under said indenture, 


_ 
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upon the following terms, to wit: ... And the holders « 
1 Erie Railroad 


per cent. bonds issued by the Boston, Hartford anc 


Company and secured by their mortgage dated February second, 
eighteen hundred and sixty-four, and each of them shall have the 
right, within the same time to exchange their said bonds for the 
bonds to be issued under said indenture, upon the following terms, 
to wit: 

SEc. 3. Said mortgage shall be recorded in the office of the 
Secretary of this State, which shall be a sufficient recording of 


the same. 
Approved May & FE 1866. 


An Act concerning the New-York and New-England Railroad Company. 

Resolved by this Assembly: 

SECTION I. The proceedings of the holders of the bonds secured 
by mortgare, dated March 19, 1856, from the Boston, Hartford, 
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and mn icailieiieal Company to Robert H. Berdell and others, 
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whereby they have formed a corporation under the name of the 
New-York and New-England Railroad Company, are hereby ratified 
and confirmed ; and the said New-York and New-England Railroad 
Company is hereby declared, made, and confirmed a body corporate 
by that name, and vested with all the franchises, powers, and _ privi- 
leges, and subject to all the restrictions, duties, and liabilities set 
forth in the general laws which now are, or hereafter may be in 
force, nities: to railroad corporations. 

Sec. 2. The capital stock of said company shall not exceed two 
hundred thousand shares, of one hundred dollars each, and the same 
may be issued to the holders of said bonds upon the surrender 
thereot to said corporation as provided in said mortgage, at the rate 
of ten shares for every bond of one thousand dollars so surrendered. 
At all meetings of said corporation, each stockholder shall be en- 
titled to one vote for each share of stock held by him. 

SEC. 3. Said corporation, upon paying and indemnifying the 
trustees under said mortgage for their services and liabilities, as set 
forth in said mortgage, may take a conveyance by deed from the 
trustees under said mortgage of all the railroads, property, premises, 
estate, and franchises held by them under said mortgage, as is 
therein provided; and thereupon all the rights, powers, and fran- 
chises heretofore granted to or held by the Boston, Hartford and 
Erie Railroad Company, shall enure to and vest in said New-York 
and New-England Railroad Company. 

SEc. 4. For the purpose of enabling said corporation to take up 
and discharge any and all liens and incumbrances existing upon 
said railroads, and upon any portion thereof, and to perfect its title 
therein to complete said railroads, to purchase and provide terminal 
facilities, and to properly equip. and maintain said roads, said New- 
York and — England Railroad Company may mortgage its rail- 
road, proper and ds ranchises, in a sum not exceeding ten millions 
of dollars, i b onds secured by said mortgage to be payable at not 
exceeding fifty years from their date, and to bear interest not 
exceeding seven per centum per annum, to be made payable in 
federal or sterling currency, as said corporation may elect. It shall 
be the duty of the comptroller of public accounts to register in his 
office any bonds issued under the authority of this act, and no certifi- 
cate to him of the amounts expended upon the several railroads 
mortgaged shall be required. Said mortgage may be made to such 
persons in trust for the security of the bondholders, as said corpora- 
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tion may appoint, and shall be recorded in the office of the secretary 
of this state, which shall be a sufficient recording of the same. 


SEC. 7. This act shall take effect from and after its passage. 


Approved May 29, 1873. 
GENERAL STATUTES OF CONNECTICUT (Revision of 1875.) 
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SECTION I, All acts: ol Incorporation passed by the (,eneral 


Assembly may be declared on or pleaded as public acts. 


AMENDING THE CHARTER OF THE NEW YORK AND NEW 
\ 


Resolved by this Assembly: 

Sec. 2. Said company may issue, and the comptroller shall, 
before such issue, register in his office, its coupon or registered 
bonds for a sum of not less than one thousand dollars each, and 


toan aggregate amount, not exceeding five mullions ot dollars, par 


value, payable, with interest semi-annually at six per cent. per 
annum, twenty years from date; and may secure said bonds by 
a mortgage of its road, franchises, equipment, and property, both 
those owned at the time and those thereafter to be acquired, and 
embracing the several roads of said company in the states of Massa- 
chusetts, Rhode Island, Connecticut, and New York. Said mort- 
gage shall be made to three trustees, to be nominated by said 


company, and approved by the governor of this state, of whom one 
[ ” I e => 


shall be a resident of this state; and shall be expressly made subject 
to the incumbrance of any existing legally authorized mortgage debt, 
which is a prior lien on the property or franchises so to be mort- 
gaged, or on any part thereof. 


Approved, April 26, 1882. 


RHODE ISLAND STATUTES. 
[1865.1 


An Act to ratify and confirm the Sale of the “Hartford, Providence and 
Fishkill Railroad,” to the “ Boston, Hartford and Erie Railroad Company.” 


Tt ts enacted by the General Assembly, as follows : 


SECTION I. The sale and transfer of the Hartford, Providence 
and Fishkill railroad, its property and franchises to the Boston, 
Hartford and Erie railroad company, a corporation created by the 
General Assembly of the State of Connecticut, as evidenced by the 
deed of said Hartford, Providence and Fishkill railroad company, 
dated the twenty-eighth day of August, 1863, and recorded in the 
city clerk’s office of the city of Providence in book No, 167, page 
13,,0f the records of deeds of real estate in said city, is hereby 
ratified and confirmed, so far as said railroad is situated in this 
State; and said Boston, Hartford and Erie railroad company, by 
that name, shall, and may have, use, exercise, and enjoy all the 
rights, privileges, and powers heretofore granted and belonging to 
said Hartford, Providence and Fishkill railroad company, and be 
subject to all the duties and liabilities imposed upon the same by 
its charter and the general laws of this State. And said Boston, 
Hartford and Erie railroad company, in the transportation of 
freight or passengers to and from any point or place in Rhode 
Island to and from any point westerly of Willimantic on the line of 
its railroad, built or to be built, any part of which shall be located 
in this State, shall not charge a greater rate for the whole distance 
than to and from any point or place in Massachusetts, to and from 
the same points or places westerly of Willimantic. 

Sec. 2. One or more of the directors of said Boston, Hartford 
and Erie railroad company shall, at all times, be an inhabitant of 
this State, on whom process against said company may be lawfully 
served; and said company shall be held to answer in the jurisdic- 
tion where the service is made and the process is returnable. 

Sec. 5. This act shall not take effect until accepted by a vote of 
the stockholders of said Boston, Hartford and Erie railroad com- 
pany, at a stockholders’ meeting specially called for that purpose. 
(January, 1865, p. 248.] 


thereof. 
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JANUARY, 1866. 
An ACT concerning the Boston, Hartford and Erie Railroad Company. 
lt ts enacted by the General Assembly as follows :— 

SECTION I. The proceedings of the Boston, Hartford and Erie 
Railroad Company, whereby, by indenture dated March nineteenth, 
eighteen hundred and sixty-six, they conveyed their railroad and 
property in mortgage to Robert H. Berdell, Dudley S..Gregory, 
and John C. Bancroft Davis, trustees of the bondholders in said 
mortgage mentioned, to secure the holders of said bonds the pay- 
ment of the same, are hereby ratifiel and confirmed. 

Sec. 2. Whenever and as soon as any bonds authorized to 
be issued under said indenture shall be created, issued, negotiated 
and sold, the holders of the six per cent. bonds issued by the 
Boston and New York Central Railroad Company, secured by their 
mortgage, dated March 7th, 1854, and the holders of the six per 
cent. bonds and mortgage notes issued by the New York and 
Boston Railroad Company, and secured by their mortgage, dated 
December 30th, 1862, and each of them, shall have the right within 
two years from the time when any of said bonds under said in- 
denture shall be created, issued, negotiated, and sold, to exchange 
their said bonds or mortgage notes for the bonds to be issued 
under said indenture, upon the following terms, to wit: ... And the 
holders of the seven per cent. bonds issued by the Boston, Hartford 
and. Erie Railroad Company, and secured by their mortgage dated 
February 2d, 1864, and each of them, shall have the right, within 
the same time, to exchange their said bonds for the bonds to be 
issued under said indenture, upon the following terms, to wit : 

Sec. 3. It shall be. sufficient and legal notice to all persons 
whatsoever, of any and all incumbrances on the real and personal 
estate of said Boston, Hartford and Erie Railroad Company, under 
and by virtue of the mortgage mentioned in the first section of this 
act, if said mortgage shall be recorded in the office of the Secretary 
oi State of this State, whose duty it shall be to record the same in 
a book to be kept for that purpose at the expense of said corpora- 
tion, and no other record shall be necessary... 

Sec. 4. This act shall take effect from and after the passage 
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(1873. ] 
. An Act concerning the New-York and New-England Railroad Company. 
lt ts enacted by the General Assembly as follows : 


SEcTION I. The New-York and New-England railroad company, 
being a corporation formed under the provisions of a mortgage made 
by the Boston, Hartford and Erie railroad company to Robert H. 
Berdell, and others, trustees, and ratified and confirmed by the | 
general assembly at the January session, 1866, is hereby recog- | 
nized and declared to be a corporation invested with all the powers, 
privileges and franchises, and subject to all the duties, liabilities 
and restrictions of said Boston, Hartford and Erie railroad com- 
pany as is provided in said mortgage, and the proceedings of the 
holders of the bonds secured by said mortgage, whereby they have 
formed said corporation, are hereby ratified and confirmed. 

Sec. 2. The capital stock of said New-York and New-England 
railroad: company, shall not exceed two hundred thousand shares 
of one hundred dollars each; and the samé may be issued to the 
holders of said bonds upon the surrender thereof to said corporation 
as provided in said mortgage, at the rate of ten shares for every 
bond of one thousand dollars so surrendered. At all meetings of 
said corporation, each stockholder shall be entitled to one vote for 
each share of stock held by him. 

Src. 3. Said corporation upon paying and indemnifying the 
trustees under said mortgage for their services and liabilities as set 
forth in said mortgage, may take a conveyance by deed from the 
trustees under said mortgage of all their right, title and interest in 
and to the railroad, property, premises, estate and franchises held 
by them under said mortgage, as is therein provided; and thereupon 
all the rights, powers and franchises legally vested in the Boston, 
Hartford and Erie railroad company shall enure to and vest in 
said New York and New England railroad company: Provided, 
however, that nothing in this act contained shall impair any claim, 
right or title which has been obtained, or is held by any person or 


other corporation. 

Sec. 4. For the purpose of enabling said corporation to take up oat 
and discharge any and all liens and incumbrances existing upon said 
railroad, and upon any portion thereof, and to perfect its title 
therein, to complete said railroad, to purchase and provide terminal 
facilities, and to properly equip and maintain said road, said New- 
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York and New-England railroad company may mortgage its right, 
title and interest in and to its railroad, property and franchises in 
a sum not exceeding ten millions of. dollars, the bonds, secured by 
said mortgage, to be payable at not exceeding fifty years from their 
date, and to bear interest not exceeding seven per centum per 
annum, and to be made payable in federal or sterling currency as 
said corporation may elect; and said mortgage shall be recorded in 
the office of the secretary of state, and such recording shall be a 
sufficient record thereof, and no other record shall be necessary. 
Sec. 5. This act shall take effect from and after its passage. 
Passed May 20, 1873. 


PuBiic. STATUTES OF RHODE ISLAND. 
CHAP. 24. 


SECTION 15. Every act of incorporation shall be so far deemed 
a public act, that the same may be declared on and given in evi- 
dence without specially pleading the same. 


‘ 


(1882. ] 
AN ACT CONCERNING THE NEW YORK AND NEW EN6LAND 
RAILROAD COMPANY. 


It 1s enacted by the General Assembly as follows : — 


SECTION I. It shall be lawful for the New York and New Eng- 
land Railroad Company to issue its coupon or registered bonds for 
a sum not less than one thousand dollars each, and to an aggregate 
amount not exceeding five millions of dollars, par value, payable 
twenty years from date with interest at the rate of six per centum 
per annum, payable semi-annually; and it may secure said bonds 
by a mortgage of its road, franchises, equipment, and property, both 
those owned at the time and those thereafter to be acquired. Said 
mortgage shall be made to three trustees, and shall be expressly 
made subject to the incumbrance of the first mortgage of said 
company, executed under authority of section 4 of an act concern- 
ing the New York and New England Railroad Company, passed 
by this assembly at its May session, 1873; and shall be recorded 
in the office of the secretary of state of this state, and no other 
record shall be necessary. And said company may, without pre- 
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sumption of fraud arising therefrom, retain possession of such 
mortgaged property, real and personal, so long as_ no default is 
made under said mortgage, and possession is not taken by said 
trustees, by reason of any such default. 

Sec. 5. This act shall take effect on and after its passage. 


[Passed April 20, 1882.] 


NEW YORK STATUTES. 
CHAP. 38s. 


AN ACT to consolidate the Boston, Hartford and Erie, the Boston, Hartford and 


Erie Extension,-and the Boston, Hartford and Erie Ferry Extension Rail- 


road Companies. 
Passed April 25th, 1864. 


The People of the State of New York, represented in Senate and Assembly, 
do enact as follows: 

SECTION I. The Boston, Hartford and Erie Extension railroad 
company, and the Boston, Hartford and Erie Ferry Extension rail- 
road company, may both, or either, sell and convey to the Boston, 
Hartford and Erie railroad company the franchise and property of 
said several corporations, upon such terms as may be mutually 
agreed upon; and whenever certificates, under oath, of said Boston 
Hartford and Erie railroad company, and a like certificate, under 
oath, of the other contracting corporation shall be lodged in the 
office of the Secretary of State, showing such sale and conveyance, 
and containing a full description of the rights and property con- 
veyed, then, and in such case, such sale and conveyance shall be 
effectual in law to pass title to the franchise. and property sold, 
conveyed and described in such certificate, without other or further 
registry of the instrument of conveyance. And on the leaving of 
such certificate as above provided, the Secretary of State shall file 
and record the same, and said Boston, Hartford and Erie railroad 
company shall become possessed of the rights of charter and 
property sold, conveyed and described in said certificates, and may 
have, hold and use the same in their own name and right as a 
portion of their railway line and property, and have all the rights 
the corporation making sale and conveyance’ had at the time of 
such conveyance, to construct and operate a railway within the 


“ee 


OI 


terminal points designated in the charter of the company making 
the conveyance, and subject to the laws of this State, passed, or 
that may be passed, concerning railroad corporations. 

§2. This act shall take effect immediately, and may be altered, 
amended or repealed at the pleasure of the legislature. 7 


CHAP. 78o. 


AN ACT concerning the Boston, Hartford and Erie Railroad Company. 
Passed April 24th, 1866. 

The People of the State of New York, represented in Senate and Assembly, 
ao enact as follows: 

SECTION I. The proceedings of the Boston, Hartford and Erie 
railroad company, whereby by indenture dated March 19, 1866, 
they conveyed their railroad and property in mortgage to Robert 
H. Berdell, Dudley S. Gregory and John C. Bancroft Davis, 
trustees for the bondholders in said mortgage to secure the holders 
of said bonds the payment of the same, are hereby ratified and 
confirmed. 

§2. The record of said mortgage as a mortgage of real estate 


y 
, 


in the several counties in this State in which the said railroad may 
be situate shall be deemed a sufficient record of the personal as 
well as of the real estate mortgaged. 

§ 3. This act shall take effect immediately. 


A 


CHAP. 550. 
AN ACT to extend the time for the completion of the Boston, Hartford and Erie 

Railroad by the New York and New England Railroad Company. 

Passed May 2ist, 1873. 

The People of the State of New York, represented in Senate and Assembly, 
do enact as follows: 

SEcTION I. The time for the completion of the Boston, Hart- 
ford and Erie Railroad is hereby extended for the period of two 
years from the time now fixed by law for the completion of the 
same. | , 

§2. The benefit of this extension of time shall vest in the 
New York and New England Railroad Company, a _ corporation 
formed under the provisions of the mortgage, ratified and confirmed 


$2 


by chapter seven hundred and eighty-nine of the laws of eighteen 
hundred and sixty-six. 

§ 3. For the purposes of enabling said New York and New 
England Railroad Company to complete its railroads in the States 
of New York, Connecticut, Massachusetts and Rhode Island, to 
take up and discharge any prior liens and incumbrances upon the 
same, to provide terminal facilities and to properly equip and 
maintain the same, it may mortgage its railroads, property and 
franchises, in any manner not inconsistent with the. laws of this 
State. The bonds secured by said mortgage to be payable at not 
exceeding: fifty years from their date, and to bear interest at not 
exceeding seven per centum per annum. 

§4. This act shall take effect immediately. 
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